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IN THE MAN'S lpng struggle for peace, one of the oldest and most
ubiquitous approaches to peace has been the peaceful settlement
of international disputes on the basis of law. In all civilized societies, disputes between man and man are settled in courts under the
ru~e of law. But the law of the jungle still prevails as the 1ilt~p1ate
mechanism to settle disputes between nations. If we want to avoid
the bloodbath of war and the total annihilation of whatever we
cherish, we should be prepared to resolve our' disputes through
impartial third-party settlement, if direct or indirect negotiations
between parties fail. That is the only civilized way' to settle disputes. And that IS perhaps the only way to save and preserve our
civilization and the "succeeding generations from the scourge of
war.'" Supremacy of law withinnatioris .insures the freedom of
man. Supremacy of law in the community of nations, it is hoped,
will free mankind from the dread of a nuclear war.
But while the ideal is admitted, the difficulties in its achiev~ment
must not be underestimated. There are many pitfalls in the path
of success. In the first instance, it must be confessed that judicial
procedure cannot, by its very nature, be a substitute for .war. In
fact so long as the world remains as unorganized as at present; and
the security and ,welfare of each State are left to it alone, world
history cannot be turned into a court procedure. It is a bitter
truth that most major disputes, involving the vital interests of States,
have not been, and perhaps cannot be, settled by judicial procedure.
Neither can revolutions be controlled by courts in the national
field.
However, though it is true that law is not a cure-all or panacea,
neither is it entirely helpless and a mere slave of politics. Law has
a statecraft of its own. By settling even some of the "minor"
disputes, c.ourts can help create a law-habit among States and bring
about an atmosphere of peace. They cannot settle politically
,charged conflict of interests, but by deciding even "unimportant"
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disputes, politically speaking, they can render a most useful service,
as they do in the national field. Law and the courts can be of
immense help in the everlasting struggle of humanity against
unreason. They do have vast potentialities as yet unexploited.
It is definitely one of the promising approaches to peace.
Convinced about the. usefulness, even indispensability, of international adjudication in the settlement of international conflicts,
I have been exploring various aspects of the subject during the la~t
several years. This book is a collection of these studies made at
different periods, many of which have been published in various
journals, viz. International Studies, Indian Year Book of International Affairs, India Quarterly, and University of Pittsburg Law
Review. I am indebted to their editors and publishers for permission to make use of the material.
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.The United' States and
the World Court
SETTLEMENT of international disputes through
arbitral or judicial procedure, prevalent among :the· Greek city~
States, if not earlier, was intermittently applied during the Middle
Ages and was not absolutely unknown during the sixteenth, seventeenth, and eighteenth centuries though rarely practised. 1 Howeveri'
1t was introduced to the modern world only by the United States
after its appearance on the horizon· of the international scene.
Although the United States achieved its independence by means
of a revolution, and therefore by resort to arms, yet from the very
beginning of its history it adopted this "civilized" means of settlement of international disputes under the able guidance of its founding fathers. Within five years of the coming into existence of the
United States Govern.ment, it found occasIon to employ arbitration
for the settlement of serious differences with the mother country
(the United Kingdom) resulting from the independence of the former colonies under the famous Jay Treaty of 1794;2 After the successful completion. of arbitral proceedings under the Jay Treaty,

THIRD-PARTY

1J. B. Scott, The Hague Peace Conferences of 1899 and 1907, Baltimore, 1909,
p. 195 ff;; SOJ'ereign Suites and Suits, New York; 1925, p. 107 ff.; J.B. Moore,
"International Arbitration: Historical Notes and Projects," Collected Papers,
Vol. 2, New Haven, 1944, p. 28ff. ; William L. 'Penfield, "International Arbitration," American Journal of International Law, Vol. 2, Washington D.C., 1907,
p. 335 ff.; J.H. Ralston, International Arbitration from Athens to Locarno,
California, 1929, p. 153 ff.
2For an interesting account of early arbitrations, see Percy E. Corbett, Law in
Diplomacy, Princeton, 1959, p. 140 ff.; The Settlement of Canadian-American
Disputes, New Haven, 1937.
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STUDIES IN INTERNATIONAL ADJUDICATION

THE

arbitration was, except in the extraordinary train of events that
led up to the war of 1812, almost habitually employed by the
United States and Great Britain; and the submission by them of
the so-called "Alabama Claims" to the Geneva tribunal in 1872
showed the nations that arbitration had no limits which goodwill
and mutual desires might not overcome. This arbitration gave a
great impetus to the practice of international arbitration and, in
the three decades following 1872, arbitral tribunals functioned with
great success in almost a hundred cases. 3 The United States was
one of the most frequent participants in these cases.4
AMERICA AND THE ESTABLISHMENT OF THE PERMANENT
COURT OF INTERNATIONAL JUSTICE

Tn spite of all this enthusiasm, it was not long before the' drawbacks
of arbitration came to be seriously felt. The temporary character
of an arbitral tribunal, the difficulties in its constitution, and the
close affinity of arbitral procedure to diplomacy were all very
unsatisfactory.5 It was due to these defects that an international
court with a permanent body of judges and fixed procedure was
thought essential. The United States again led the way.6 At
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8M.D. Hudson, International TribunalS-Past and Future, Washington D.C.,
1944, p. 5.
'There is a marked difference of opinion amongst writers about the exact
number of arbitration cases up to the end of the nineteenth century and the number
in which the United States participated. Thus, according to Darby's list, out of
476 instances of arbitration between 1794 and 1900, the United States was a
party in 96 cases; La Fontaine lists 176 cases during this period, out of which the
United States participated in 56 cases; A.M. Stuyt credits the United States with
64 cases in his list of 238 cases; and in J. B. Moore's comparatively conservative
list of 136 arbitrations the United States figures 57 times. Darby, International
Tribunals, London, 1904; La Fontaine, "Histoirie Sommaire et Chronologique
des Arbitrages Internationaux 0794-1900)," Revue de Droit International et de
legislation Comparee, Deuxieme Serie, Brussels, Vol. 4, 1902, p. 350; A. M.
Stuyt, Survey of International Arbitrations. 1794-1938, The Hague, 1939, p. 455
If.; J. B. Moore, "A Hundred Years of American Diplomacy," Harvard Law
Review, Harvard University, Cambridge, Mass, Vol. 14, 1900-1901, pp. 182-3.
"Elihu Root, Instructions to the American Delegates to the Hague Peace Conferences (J. B. Scott, ed.), New York, 1916, pp. 79-80.
'The demonstrated success of the American Supreme Court, after a great
hostility in the early years 'of the Republic when many Americans regarded the
Court as "foreign" and some of the States protested against their cases 'being
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the 1899 Hague Peace Conference, called at the invitation of the
Czar of Russia to consider "the most effective means of ensuring
to all peoples the benefits of a real and lasting peace," Secretary
of State John Hay instructed the American delegation "to propose,
at an opportune moment, the plan for an international tribunal,
hereunto attached ... and to use their influence in the conference
in the most effective manner possible to procure the adoption of its
substance or of resolutions directed to the same end." This, Hay
told them, was in accordance with the "long-continued and widespread interest among the people of the United States."? Few other
States, however, were prepared to go that far and they soon found
themselves in a deadlock on the method of electing judges. What
resulted from their deliberations was a permanent court in name
only. A Permanent Court of Arbitration came to be established
which, as has been stressed time and again, was neither permanen~
nor a court, but merely a list of possible arbitrators, varying from
75 to 150 names, from which contending States might set up an
ad hoc arbitration tribunal, if they so chose.s
Nevertheless, this body facilitated the selection of trained person~
nel, with considerable prestige behind them, if the parties desired
to settle their controversies through arbitration. This was some,..
thing. It was a beginning. When the Second Hague Peace Con,..
ference met in 1907, it stimulated the United States Government to
make another effort to establish a permanent world court. In his
oft-repeated classic instructions to the American delegation, Secretary of State Elihu Root said:
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decided by that alien court, led to a strong feeling for a similar tribunal in the
international field. The two Houses of the Massachusetts legislature passed
resolutions for the establishment of an international tribunal in 1832 and 1844,
and the legislature of Vermont commended the idea in 1852. In 1872 a resolution
was introduced in the Senate proposing an international tribunal with such
authority as to make it a complete substitute for war. D.F. Fleming, United States
and the World Court, New York, 1945, pp. 15"7; Rayomond B. Fosdick, "A Way
to Escape from War," International Conciliation, No. 277, New York, February
1932, p. 60; Stephen Bolles, The American Struggle for Peace, Wisconsin, 1926,
p. 16. For resolutions regarding the creation of a world court passed by the
national parliaments of other countries, see Hudson, n. 3, p. 6.
'Elihu Root, n. 5, pp. 8-9.
8Hudson, Permanent Court of International Justice,1920-1942, New York,
1943, p. 10.

,I

t'.,

I!

'4

STUDIES IN INTERNATIONAL ADJUDICATION

Itshould be your effortto bringabout in the Second COhference
a development of the Hague tribunal into a permanent tribunal
'composed of judges who are judicial officers and .nothing else,
who are paid adequate salaries, who have no othetoccupation,
and will devote iheirentire time to the trial and decision of
international causes by judicial inethodsand undetasense of
jildicialresponsibility.... The Court should be of such dignity,
consideration, and rank that the best and ablest jurists will accept
appointment to it,and that the whole world will have absolute
confidence initsjudgments. 9
'The idea received Wide support at the Conference and, apartfrom
,the United States,someother delegations presented plans for the
;establishment of a permanent court, though none other had come
With specific instruCtions on the subject. Soon, however,the
insurmountable problem of the selection of judges presented itself.
The sman powers insisted upon having competence equal to that
of the great powers in the appointment of judges: If each State
'were to appoint a judge 'on the basis of absolute equality, it would
:creafe a judicial assembly, not a court. In spite of the best efforts
and valiant struggle orChoate and James Brown Scott of the
American delegation, no acceptable' solution could be found and
'the Conference promulgated only a skeleton project for an Inter'national Court of Arbitral Justice and recommended its acceptance "as soon as an· agreement has been reached respecting the
selection of judges and the constitution of the Court."lO After-the
Conference adjourned, repeated attempts were made to establish
such a new court, but to,h0 effect.n
Senate~A Hindrance
. Having failed in its attempt to establish a permanent interna';tional court, the Executive Department of the United States Govern,ment 'was forced back upon arbitration as the only available method
\bfadvance. Even here, however, the Senate, which has under the
',constifution a right along with the President to participate in the

9Elihu Root, n. 5; pp. 79.80.
'loProceedings of the Hague Peace Conferences: Conference of 1907, New York.
1921, Vol. II; pp.309 if., 336-54,609-13 i 619-23, 705,
llHudson, n. 3, p. 8.
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conclusion of treaties,12 never let it go far ahead. Although much,
of the stimulus and brains for an arbitration movement during tbe
nineteenth and to.e beginning' of the present century were supplied.
by individual American statesmen and publicists, the Senate consistently refused to permit any appreciable advance in this field. The
150 years of history of the American. participation, in the' interna~
tional judicial process is an interesting and instructive story of a
bitter struggle between the Administration and the Senate, in which
the latter has practically always had the final say leaving theAdministration almost helpless and sometimes embarrassed before world
public opinion. Thus, while the United States had an excell\.'lnt
record of voluntary, arbitration all through the nineteenth centqry,
up to the turn of the century it concluded only one single arpitration treaty, the. Peace Treaty of Guadalupe Hidalgo of 1848 w.ith
Mexico,l3 In 1897 the Senate refused to ratify the Olney-Pauncefote
Treaty, which had been signed after long and protracted negotiations, even though it had been recommended both by President
Cleveland and by his successor, President McKinley, and even
though it had been so much modified in its journey through the
Senate as to become unrecognizable. 14 In, 1904, when Presiden~
Theodore Roosevelt submitted to the Senate for approval a series
of carefully limited arbitration treaties signed with various coun~
, tries, it amended them in such a way as to, make sure that no di&,pute could be submitted to arbitration unless that august body
agreed in each case. This, said President Roosevelt, made "the
treaties shams" and he eventually dropped them., He preferred
to "abandon the whole business rather than give the impression, of
trickiness and insincerity which would be produced by solemnly
promulgating a sham."15 In 1911, President Taft dared to nego~
l2According to Art. II, Section 2, the President has "power, by and with the
advice and consent of the Senate, to make Treaties, provided two-thirds of the
Senators present concur."
lSD. P. Myers, "Arbitration and the United ,States," World Peace Foundation
Pamphlets, Vols. 6-7, Boston, 1926, pp. 486-7.
l'For details of the hesitations expressed in accepting even very limited obligations created by this treaty, see Helen M. Cory, Compulsory Arbitration of
International Disputes,New York, 1932, pp. 31-4; Myers, n. 13, p. 500 if.
16Roosevelt in a letter to Senator Henry Cabot Lodge, quoted in Myers, n. 13,
- p. 515; see also the whole story told in colourful details in D. F. Fleming, The
Treaty Veto of the American Senate, New York, 1930. p. 84 if. It is important to
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tiate new arbitration treaties with Great Britain and France covering all disputes which were "susceptible of decision by application of the principles of law and equity" and dropping the thus-far
common and crippling reservation relating to "vital interests,
independence or honour." But when the treaties got to the Senate,
in the words of the frustrated President himself,

was fully developed. This technique, they explain, consists in
thinking of every unpleasant and touchy question that might be
Taised against the United States by other powers, voicing it again
and again to raise public sentiments, and then demanding incessantly
to secure America's position against those imaginary dangers by
simple-looking reservations. If these alleged dangers are denied,
it is innocently asked: "Well, if there is no danger, what harm
is there in making it clear in the treaty?" Reservations and amendments are finally added by a simple majority of the Senate, with a
clear knowledge of the treaty's supporters that they must command
a two-thirds majority of the Senate on the final vote. 19 Under
this two-third rule every vote against a treaty counts double. 20
How successfully this "technique" was used against the WorId
Court, we shall see presently.
It required a world war to establish in the Permanent Court of
International Justice a true world court. Though, in his first
draft of a League of Nations Covenant, President Woodrow
Wilson made no provision for ,a world court, he respected the
desire of American and foreign advocates of judicial settlement for
a court and Article 14 of the League Covenant, as finally adopted,
provided that the "Council shall formulate and submit to the
Members of the League for adoption plans for the establishment of
a Permanent Court of International Justice." The Council, thus
authorized, lost no time in inviting, on 13 February 1920, acommittee of ten jurists, including the celebrated American jurist, Elihu
Root, the only member of the committee who had been selected for
his wide experience and understanding of the subject, though his
country had declined to accept the Treaty of Versailles. 21 The most
important and difficult question relating to the selection of judges,
that had baffled and defeated both The Hague Conferences of
1899 and 1907, was solved by the ingenious device of Root which
he suggested on the basis of his experience of the American constitutional history. He clearly saw that the creation of the League
had solved the problem and suggested, in his very first speech, that
the judges might be elected both by the Council and by the Assembly of the League by concurrent but separate votes, an ordinary

... that august body truncated them and amended them and
qualified them in such a way that their own father could not recognize them .... Since the treaties had really been framed as models,
when they came back thus crippled and maimed, they were not
very useful. So I put them on the shelf and let the dust accumulate on them in the hope that the Senators may change their
minds, or that the people might change the Senate; instead of
which they changed me.16
This hostility of the Senate towards any commitment by the
United States to the peaceful settlement of disputes through
arbitration continued for a long time. Between 1910 and 1927
some 160 arbitration and conciliation treaties were concluded, yet
the United States was a party to only two; one with Liberia and
the other with Sweden,17 . Between 1928 and 1931, the Senate did
agree to the conclusion of a series of arbitration treaties (twenty-'
eight in all), but carefully required a special agreement to be made
and duly ratified in each case before submission of a dispute to
arbitration. After that, until 1945, the United States did not sign
any arbitration treaty.IS
It was during these struggles over the ratification of arbitration
treaties with the Chief Executive, we are told by some competent
observers, that the Senate's technique of defeating peace treaties
hate that, notwithstanding this strong language in 1905, President Roosevelt was
persuaded three years later by his new Secretary of State, Elihu Root, to
compromise with the Senate and send the compromis of each proposed arbitration
to the Senate for its approval. By 1910, 22 arbitration treaties had been put into
force under this arrangement Ibid., pp. 89-90.
I·Quoted in Myers, n. 13, p. 534. For gaps in the story, see Fleming, n. 15, pp.
92-109.

I7Fleming, n. 15, p. 273.
'·United Nations, Systematic Survey of Treaties for the Pacific Settlement of
International Disputes, Lake Success, 1948, Vol. 9, pp. 1199-200.

I9Fleming, n. 6, p. 22.
2°Fleming, n. 15, p. 111.
21Root was assisted by one of the ablest American jurists, James Brown ·Scott.
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majority in both bodies to elect. 22 The analogy whence this plan
drew its inspiration was that found in the United States Government. This was, of course, the basic compromise which had enabled the American Constitution to be formed, the large States. to
control the House of Representatives and the small States the
Senate. Similarly, the Council, dominated by great powers, and the
Assembly, where small States were in a heavy majority, would each
be in a position to veto the choice of the other; in this way both
the large and small States would collaborate on an equal footing
in the selection of the judges. 23 This plan, which he elaborated in
collaboration with Lord Phillimore, came to be finally adopted.
The major problem relating to the election of judges having been
solved, it was not difficult for the Committee to devise other
provisions regarding the organization of the Court. The. matured
Statute, with some slight modifications, passed through the ordeal of
examination by both the Council and the Assembly and finally came
to be unanimously accepted by the latter body on 13December 1920.
It was also declared by the Assembly that the Statute of the Court
would be submitted to the Members of the League for adoption in
the form of a separate Protocol, and as soon as the Protocol had
been signed and ratified by a majority of the .Members of the
League, the Statute would come into force. The said Protocol was
also made open for signature by the States mentioned in the Annex
to the Covenant. 24 As specifically explained in the Assembly, the
object of the latter provision was to permit the United States to
"adhere to .the Statute.'~25
The Protocol of the Permanent Court of International Justice
opened for signature on 16 December 1920, and it became operative on 1 September 1921, by signatures and ratifications· by a
majority of the Members of the League. 26 Eleven judges, including
an American, John Bassett Moore, and four deputy judges were
elected on 14 September 1921, and the new Court was formally
inaugurated at The Hague on 15 February 1922. The inauguration
of the World Court was hailed as a great achievement and a "dream

of ages," was seen realized through its establishment. Americans
were specially happy to see the ripe fruit of their protracted efforts.

22See Proces-verbaux of the Proceedings ofthe Committee of Jurists appointed to
draft the Statute of the Permanent Court of International Justice, The Hague, 1920,
p.109.
23Ibid., pp. 389-90; see also Fleming, n. 6, p. 37.
2I1t opened the Protocol to signature by Ecuador, the Hedjaz, and the USA.
2"Ihid., p. 128.
25Hudson, n. 8, p. 124.

World Court-An "American Child"
The above history, sketchy as it is, clearly shows. that the idea
. of a world court not only originated from the United States but
its spokesmen have always been in the forefront for the establishment of such a court. Edward W. Bok, leading Philadelphia
publisher, could therefore hardly be accused of exaggeration when
he declared in 192~:
The World Court is essentially our idea. We proclaimed it {or'
years. We argued for it; we labored for it and .finally it workec,l
out, very largely, by the best American brains. Itis of American
origin. It came into world consciousness because of American
initiative; it is American in its conception and in its reflection of
Ol,lr strong national belief in courts of justice.27
Americans are reasonably proud of this fact and they are right
in declaring that "if anything under the sun is Yankee all thr<mgh,
it is the principle oLa world court."28 The relation of the United
States to the World· Court "is nothing less than that of parent tp
child."29 Yet it is a sad commentary that this parent of the World
Court did never or perhaps could never adopt its "child" whole
heartedly.
American "Child" Presented to America for Adoption
Almost two full years after they were communicated to the
United States,30 on 24 February 1923, President Harding presented
the 1920 Protocol and the accompanying Statute to the Senate for
its advice and sought its consent to accession by the United States
on the basis of four "conditions and understandings" carefully
drawn by Secretary Hughes in an attached Jetter of 17 February
2'AS. Bustamante, The World Court, New York, 1925, Introduction, p. ix.
26Bolles, n. 6, p. )9.
2PJames Brown Scott, The Relation of the United States to the Permanent Court
of International Justice, New York, 1923.
30H. Barrett Learned, "The Attitude of the Senate of the United States toward the
Permanent Court of International Justice," Proceedings of the Pacific Coast Branch
of the American Historical Association 1928, San Marino, California, pp. 46-7..
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1923. These conditions were, first, that such adhesion would not
be taken to involve any legal relation on the part of the United
States to the League of Nations or assumption of any obligations
under the Covenant; secondly, that the United States would be
permitted to participate on an equal level with the Members of the
League in the election of judges; thirdly, that the United States
would pay a fair share of the expenses of the Court as determined
by the Congress of the United States; and, fourthly, that the Statute
of the Court would not be amended without the consent of the
United States. 31 Senator Swanson introduced a resolution in the
Senate on 5 May 1924 for giving necessary "advice and consent"
·to the President for America's adherence to the Protocol with the
four reservations mentioned in Hughes' letter. Three moreresolutions were introduced on the subject. 32
The Senate Committee- on Foreign Relations, to which this
proposal came to be referred, promptly termed the' Permanent
Court of International Justice a "League Court." Though the
legal position of the Court was independent of the League and was
based, as we have seen, on the Protocol of Signature which was
·drawn up in 1920, the intimate relation of the Court with the
·League could hardly be denied. The judges of the Court had to
be elected by the Council and the Assembly of the League, and the
expenses of the Court were to be borne by the League. In fact
the Court could not have been created in the absence of the League.
The Court was certainly "a useful and necessary adjunct of the
League."33 In spite of all this, however, the Couh was an absolutely
independent and judicial body and the independence of judges was
not questioned anywhere outside of the United States. But an
intense hatred and distrust of the League led the Senate Committee
to adopt an extreme and hostile attitude towards the Court.
President Harding continued to speak for the Court until his
death in August 1923, and on 6 December 1923 President Coolidge
commended the proposal to the Senate. He repeated the plea on

3 December 1924, 4 March 1925, and 8 December 1925. Apart from
the Executive, the national opinion was almost unanimous in favour
of the Court. Both the party platforms in 1924 endorsed the Court.
The House of Representatives voted overwhelmingly (303 to 28)
for adherence on 3 March 1925. All the most powerful national
organizations in the country advocated acceptance of the Protocol.
Scores of religious bodies and most of the business and professional
bodies passed pro-Court resolutions. Of 1,042 leading daily newspapers in 1925, 865 (or 83 per cent) expressed themselves in favour
of adherence. 34
All this support, however, did not influence the opponents of the
Court. But the public pressure could no longer be ignored. Ultimately, in the spring of 1924, on 30 April and 1 May, a sub-committee of the Committee on Foreign Relations afforded open hearings
to some fifty different speakers. During the two days' hearings
there was not a note of opposition sounded; most of the speakers
were friendly to Americn adherence. But all these hearings had
hardly any effect on the Committee and were held "merely to let
the pro-Court people talk."35 Near the end of May, the Committee
on Foreign Relations presented two reports, a majority report on
26 May and a minority report on 31 May. The former proposed
radical amendments to the. Statute with unconcealed enmity to
the -League of Nations. The minority report, on the other hand,
offered by Senator Swanson, was in essential accord with the
Hughes-Harding proposals.
In his message of 3 December 1924, President Coolidge injected
a new recommendation into his advocacy of the Court issue. He
proposed a reservation in opposition to the advisory function of
the Court-a function authorized by Article 14 of the Covenant.
On 4 March 1925, in his inaugural address, President Coolidge
again advocated adherence to the Court and on the next day
Senator' Swanson re-introduced his resolution for United States
adherence with an addition incorporating President Coolidge's
suggestion. On 13 March 1925, the Senate voted at last to
consider the Swanson resolution on 17 December 1925, two

31P.C. Jessup, "The United States and the Permanent Court of International
Justice," International Conciliation, No. 273, October 1931; Appendix III, pp.
626-33.
3'Quincy Wright, "The United States and the Permanent Court of Tnternational
Justice," International Conciliation, No. 232, September 1927, p. 329.
.33Fleming, n. 6, p. 42; see also Hudson, n. 8, pp. 111-2, 149, 151, 185-6.

!

"'Forty-four (or 11 per cent) were opposed and sixty-two (or 16 per cent) had
taken no stand. See Fleming, n.6, pp. 49-51; see also Wright, ,n. 32, pp. 329-31;
and Learneq-, n. 30, pD. 47-8.
35Fleming, n. 6, p. 46; Learned, n. 30, pp. 48-9.
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years and ten months after the Harding-Hughes proposaVlO
The "irreconcilables" and the opponents were, however, still
there preparing themselves for the next fight. 37 The impotence of
the American people to influence them was described by Homer
Cummings, later Attorney-General of the UnitedStates, in an address
on 3 December 1925, at Yale University, in biting terms.. Raising
the question as to "what stands in the way' of our entry into the
World Court," Cummings said:
Not the American people; not the executive or judicial branch
of our governmetit; not the House of Representatives; not even
the Senate of the United States; but only. a small, belligerent.
irreconcilable group of senators who hold a strategic position on
the Committee on Foreign Relations and whose pride of opinion
is more important to them than the peace of the world. They
take counsel of their fears and prejudices. They convert the
Senate chamber into a veritable clinic of political obsessions
and mental complexes. They cling with pestilential persistence
to the husk of an idea from which long since all substance has
departed ....
They would tear the Court Statute to tatters and throw its frag"
mentsin the face of the civilized world if they could .... Under
the shelter of the constitutional requirement qf a two-thirds vote.
aided by their control of the Committee on Foreign Relations~
and abetted by the archaic rules of the Senate, they will seek to
kill the project by protracted debate and by confusing and nullifying amendments and reservations.38
Up to this time the discussion of the Court did not rise to the
level of argument. The opponents so far had been trying to
put every obstruction indirectly. When the time for Senate
consideration of the Court issue came they prepared themselves
for the real ·fight. They knew well though that the people were
so overwhelmingly for the Court that it could not be defeated outright. They were well aware, however, of the never-failing strategy
s8Wright, n. 32, p. 330.
87Learned, n. 30, p. 50.
sBQuoted by Fleming, n. 6, pp. 48-9.
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'Of' destructive reservations which would ,kill the measure under
the guise of doing good:
Every conceivable objection,. reasonable or unreasonable, was
raised against the Court in the Senate debate which continued
through over 300 pages of the Congressional record from 17
December 1925 to 25 January 1926, when a filibuster having appeared, the "cloture" rule was put in effect by a two-thirds vote. 39
:Callingout the names of the WorId Court judges was a repeatedly
used device of the opposition. Senator Fernald protested against
joining a -court composed of eleven judges, ten of whose names no
American could correctly pronounce. Of the eleven judges, just
dne was an American,and of deputy judges "not an 'Amerkan!
Of the four not a single American r'40 Senator James A. .Reed
declared the League, of which the Court was after all a part, to be
a hostile alliance against the United States and to recognize it
would mean to "combine against ourselves ... the force of all the
'fifty-five nations that make up the League." "This, Sir, is madness. This, Sir, I unhesitatingly say, is disloyalty," said ReedY
But the greatest weapon that the opponents got was the provision
Tegarding advisory opinions about which, as we have Been above,
Senator Swanson had already added the fifth reservation providing
that the United States would not be bound by an advisory opinion
'Of the Court unless rendered pursuant to a request in which the
United States expressly joined. Although the Court, in its practice,
took ari extremely conservative attitude toward advisory opinions
and decided to follow closely the procedure prescribed for contentiouscases,42 the opposition refused to trust the good sense of the
Court and insisted that nothing must be left to chance in the future
-'and proposed to stiffen reservation five. In this matter, they got a
powerful support from no less an authority than John Bassett
"Wright, n. 32, p. 331.
40Congressional Record, Vol. 67, Part 2, p. 2048.
ulbid.• Part 3. See the whole debate discussed in detail in Fleming, n. 15, pp.
192-212; Fleming, n. 6, p. 56 if.
42Thus, in the Eastern Carelia dispute between Finland and Soviet Russia, the
Court decJined, on 23 April 1923, to give an advisory opinion, because.Russia
had refused to give its consent to the jurisdiction of the Court. See Hudson,
World Court Reports, Vol. I, p. 204 ff. It was established then that no secret
<>pinions would be given and no State's interests prejudic;ed by an opinion given
without its consent. See Fleming, n. 6, p. 54.
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Moore, the American judge on the Permanent Court. Judge Moore
convinced the senators that the United States must not only refuse
to be bound by an advisory opinion, but also should be careful as
not to be embarrassed in any conceivable circumstance. 43 The fifth
reservation was, therefore, stiffened to require

The Senate having acted, Secretary Kellogg forwarded, _on 2
March 1926, a copy of its resolution to the Secretary-General of the
League and to all the signatories of the Protocol, asking the latter
to inform him whether the conditions and reservations contained
in the resolution were acceptable to them.
The Reaction of Other States

... that the Court shall not render any advisory opinion except
publicly after due notice to all States adhering to the Court and
to all interested States and after public hearing or opportunity
for hearing given to any State concerned; nor' shall it, without
the consent of the United States, entertain any request for an
advisory opinion touching any dispute ,or question in which the
United States has or claims an interest.
This went much beyond what was necessary, for it barred advisory
opinions not only when the United !States was "directly affected,"
had a "direct interest," or "was a party," but also when it "claimed
an interest"-a virtual veto on the whole advisoryjurisdiction. 44
The Senate furthermore added what had become habitual in
American practice, the policies of Washington's farewell address
and the Monroe Doctrine, that the adherence would not be construed "to require the United States to depart from its traditional
policy of not intruding upon, interfering with, or entangling itself
in the political questions or policy of international administration
of any foreign State," or relinquishment by the United States
"of its traditional attitude toward purely American questions."
To "reinsure reinsurance," as it were, the Senate went on to declare
that recourse to the Court could be had "only by agreement thereto
through general or special treaties concluded between the parties
in dispute."
After all these fortifications, the Senate permitted adherence to
the World Court on 27 January 1926 by a vote of 76 to 17, about
three years after the step was first proposed. 45
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On 18 March, the League Council adopted a suggestion made
by Sir Austen Chamberlain, the British represe:gtative, that the
Protocol, being a multilateral instrument, could not be modified
by· a series of separate exchanges of notes and that the American
conditions
should be embodied in a similar instrument. Moreover,
.
.
the meaning of the fifth reservation was not clear and could be
interpreted in a way that would hamper the work of the CounciL
This was not to be presumed, but the correct interpretation should
be the subject of discussion and agreement. It was, therefore,
decided to call a conference between the United States and the
other nations to meet in Geneva on 1 September 1926.46
The opponents of the Court condemned the Council strongly and
Senator Borah declared that to go to Geneva would amount to
"sitting with" the League. It was a "dangerous political entanglement."47 President Coolidge declared that he was opposed to sending any representative to the conference. Secretary Kellogg officially declined to attend it on behalf of the United States because
the Senate reservations were '''plain and unequivocal and ... must
be accepted by an exchange of notes between the United States and
each of the forty-eight States signatory to the Statute." He thought
that no ~ew agreement was necessary and that acceptance of the
American reservations would constitute such an agreement.48
Five of the signatories49 had already accepted the American
reservations, and tw0 50 favoured such acceptance, but forty51 of
them accepted the Council's invitation and the conference was
46League of Nations Official Journal, Vol. 7, April 1926, p. 536; Wright, n.
32, pp. 337-8.
47Fleming, n. 6, p. 71.
46Fleming, n. 15, p. 221.
4·Cuba, Greece, Liberia, Albania, and Luxemburg.
50Dominion Republic and Uruguay.
51All except Brazil, Cuba, Haiti, Bolivia, Colombia, Costa Rica, Paraguay,
and Salvador.

43Fleming, n. 6, pp. 61-4; see P.C.I.J. series D., No.2, pp. 383-98.
44Wright, n. 32, p. 336; Fleming, n. 6, p. 69.
45Fleming, n. 15, p. 212. The terms on which the Senate recommended that the
United States should become a party to the World Court Statute, according to
Professor Fleming, "suggested that worthy and wealthy Uncle Sam might be
falling into a drl1 of thieves." Ibid., p. 215.
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held in Geneva from 1 September to 23 September 1926. In the absence of an American spokesman, the conferencelistened to speakers
who had read the Senate debates. The conference was as conciliatory
ascbuld be expected. With the first four reservations and the first
half of the fifth, there was little serious difficulty. Concerning the
second part of the fifth reservation demanding a veto on the giving
of all advisory opinions, the conference agreed that the United
States shbuldbe assured a position of equality with States representedbn the Councilor Assembly. But the Fitial Act denied that
the presumption of action by unanimous votes in those .bodies,
was established. The conference, therefore, suggested that "the
manner in which the consent provided for' in the second part of
the fifth reservation is to be given, will be the subject of an understanding to be reached by the Government of the United States
with the Council of the League of Nations."52
The conference thus accepted the fifth reservation in principle,
but asked for the making of a working agreement.· Senators were
shocked and angered because their conditional offer had been
acceptedconditionally.53 The Administration was also offended
and the President declared that he would not ask the Senate to
modify its position. The views of the September conference, communicated to the United States late in 1926, went unanswered l.mtil
29 February 1929, When, pressed by favourable public opinion,
Secretary Kellogg transmitted a cordial note to the signatoryStates
and to the Secretary-General of -the League. In this -note Kellogg
declared that the United -States Government felt that the informal
exchange of views which had been invited should "lead to agree':
m.ent upon some provision which in uno~jectionable form \\lould
protect the rights and interests of the United States as an adherent
of the Court Statute, and this expectation is strongly supported by
the fact that there seems to be but little difference regarding the'
substance of these rights and interests;"54
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Committee of Jurists which had been invited by the Council to
examine the Statute of the Court to ascertain if it required amendments in the light of experience. Kellogg's note changed the aspect.
of the situation and induced the Council, on 9 March 1929, to
charge the Committee with the examination of this problem as
well. 55
Even before Root sailed for Europe, he was well aware of the
possibility of this question arising there and had, in fact, helped
Secretary Kellogg draft the friendly letter which was released when
he was nearing Europe. To Root, the juridical approach to world
order was a life-long endeavour and it must have been particularly
painful for him to see America's participation in the Court blocked
by the unfortunate fifth reservation. It was natural, therefore,
that, even at the age of eighty-five, he accepted the duty of
finding a formula which might satisfy the most antagonistic
views.
Root's plan tried to solve the deadlock by reaffirming in full the
Senat.e's reservations and its right to veto advisory opinions and
by setting up procedural rules to govern the exercise of the veto
which would be likl?ly to reduce its use to a minimum. The United
States should be notified of each request, and discussion invited.
No advisory opinion would be rendered by the Court before the
United States had an opportunity to discuss the matter with the
Council. If the matter were not adjusted' by agreement, the vote
of the United States was to have the same force and effect as that
of any Member of the Councilor the Assembly which might result
in blocking the request. If it should eventually result that these steps
did not lead to agreement it would have to be concluded that the
co-operation of the United States in the work of the Court was not
practicable. The United States (or the other States) would then
withdraw from the Protocol of American Accession "without
any imputation of unfriendliness or of unwillingness to co-operate
generally for peace and goodwill." The theory of the plan was that
the chance of disagreement was so slight that the agreement
was worth entering into. Though the apprehensions aroused in

The Second Root Mission
When this note was sent, Elihu Root, the incomparable American'
jurist, was already on his way to Geneva to attend a meeting ofa
52Jessup, n. 31, p. 597; for a detailed discussion of the subject, see Wright, n.
32, pp. 338-5853Fleming, n. 6, pp. 79-80; n. 15, p. 242.
54Fleming, n. 6, pp.-82-5.

55Philip C. Jessup, "The Permanent Court of International Justice: American
Accession and Amendments to the Statute," Int.wuJtional Conciliatiqn,No; 254,
Novem1:Je:r 1929, pp. S29-.30.
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Washington and Geneva were not well founded, both had to be
guarded against.56
The Root plan was somewhat simplified by Sir Cecil Hurst and
adopted by the Commission on 18 March. A second conference
of Signatories of the Court Protocol was then opened at Geneva
on 4 September 1929. Being assured by the Secretary-General of
the League that the Secretary of State of the United States considered that the Protocol would effectively meet the American
reservations, the conference· unanimously accepted it, as did the
Tenth Assembly of the League. It was opened for signature on 14
September 1929, and promptly signed by many States. Many of
these States proceeded immediately to deposit their ratifications.
By the end· of 1942, forty-two Members of the League had deposited
their ratificatiop.s.57 Professor Fleming later very well ~ummarized
the earnest desire of the Members of the Leaguet6 allay the fears
of the United States:

II,
I,

iII.:.
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Once again the nations had gathered to consider what to do
about that young Samson among them whose senatorial guardians feared hemlghtlose his locks in some unguarded moment.
This time surely they had assuaged the fears that Sam could not
safely appear even in a court of law· manned by his mother
nations; by his friendly young cousins from the British dominions,
by his really mature friends, the Scandinavians, Dutch, and Swiss
and by his Latin brothers from the New World.58
The 1920 Protocol, the 1929 Revision Protocol, and the 1929
Accession Protocol were all signed on behalf of the United States
on 9 December 1929. ,A year elapsed, however, before President
Hoover, on 10 December 1930, sought the advice and consent of
the· Senate. But as soon as the Senate Clerk finished reading the
President's message, Senator Borah, Chairman of the Foreign Relations Committee, rose and put into the Congressional Record an
editorial from the New York Evening Sun, entitled "When the
l.eagueCourt comes Qut,kill itl"59 The Foreign Relations Commit.tee promptly decided, ten to nine, to postpone consideration for
another year, ,though a hearing was held on 21 January 1931, at
'u

r:;

: :.:,, : , .

,'>f>61bid., pp; 532-5; Fleming, n.,6,· pp. 87-8.
f>7Hudson, n. 8, p. 236.
5sFleming, n. 6, pp. 91-2•. ,
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59Ibid. p.92.

which the elder statesman, Elihu Root, spoke for the' Accession
Protocol and submitted a learned memorandum in which he sought
to show that the Senate's fears had been fully met. But his word
had no more effect upon the Senate than had the plea of the three
Presidents and as many Secretaries of State. 60
The three Court Protocols were' not taken up by the Senate
Foreign Relations Committee until 2 March 1932. Then Senator
David Reed promptly proposed acceptance of the three Protocols
"with the clear understanding" that the Court "shall not,without
the consent of the United States, entertain any request for an
advisory opinion 'touching any dispute or question in which the
United States has or claims an interest." These words were adopted
unanimously by the Committee. It was virtually an attempt to set
at nought the result of two international conferences and start the
whole thing from scratch again.: It was' argued' that the reproluulgation of the fifth reservation waS metelya declaration that the
'United States understood the new Protocono be an acceptance of
the original Senate demands. In a letter to the ebmmittee on '22
March 1932, Secretary of State Stimson endorsed Root's interpre-'
tation fully and said that by joining the Court "we incur absolutely
110 liabilities (except the insignificant liability to pay our share of'the
Court's expenses), while on the contrary we gain apower toinfluence not only in the choice of'the judges of the Court but 'in its
methods of procedure as well, which we do not now have."61 But
all this had no effect on the Cominittee which recommended a
number of reservations in'its report to 'the Senate. In the words of
Professor Fleming: "fan] the whole 'fade of the globe there was only
anecenter of obfuscation and obscurantism about the· World Couft,'
the Committee on Foreign RelaHons of the United States Senate."62
There were, however,' overwhelming expressions of support from
all sides. Both the ,patties again endorsed the Court; A number 'of
natiOlial s.ocieties and organizations passed· resolutions for' accept~
ing the World Court Protocols.63 But the opponents were 'equally
firm. The matter'went on dragging, President Nicholas Murray
Butler;' of Columbia, University, 'declared· the US failure to ratify
the Court Protocols "the most discreditable thing in the recent
,
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0,0 Ibid., p. 93.'
olQuoted by Fleming, ibid., p. 105.
oSIbid., pp. 107-13.

S'Ibid., p. 107.
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J1istory of the United States." But in spite of all the verbal support
of the Collrt, Hamilton Holt, President of Rollins College, was
right in declaring that "its enemies were determined and its friends
timid," because, he felt, if the Court Protocols had been brought
to a vote during these years of delay they \Yould have passed the
ordeal of the Senate successfully.64
f?efeat

i

" ![

Finally, in January 1935, the "fateful" moment arrived. President
:Roosevelt tossed to the Senate the World Court Protocols in the hope
that they would be accepted without any trouble. The national opinion
and the press were giving solid support to the action. But the
opponents were not prepared to accept their defeat so easily. Senator
Borah made a long argument to prove that the Court was "political."
"This Court," h~ maintained in the face of all history, "is not an
American product and springs from no American proposal."65
Senator Robert Reynolds, terming the World Court "this Court of
intrigue," stressed the fact that of the fifteen judges only two spoke
English. "What chance would we Americans have with some felloWi)
there speaking five or six languages?" American people did not
want "any foreign justice." "They want American justiGe,"
asserted Reynolds. 66
Various irrelevant reservations were proposed, some of which
were not put to thy vote. The usual procedure was followed, QY
which tJ1e opponents who intended to vote against the resolution
in its final form voted for reservations which would make its final
form objectionable to the largest number possible. Thus Senator
Nye proposed a reservation "that the code of law t Cl be adminii)tered by the WorId Court shall not contain inequalities based on
sex." Another reservation proposed by Senator Johnson provided
that the United States should reserve ':to itself exclusively the right
to decide what questions are within its domestic jurisdiction."
Another reservation similarly proposed by Senator Johnson
provided that the United States should assume "no obligation.
to be bound by an election, decision, act, report, or finding
64Quoted by Fleming, ibid., p. 117.
6·Congressional Record, Vol. 79, Part I, p. 695; also quoted by Fleming: ibid.~
p.128.
66Quoted by Fleming, ibid., pp. 128-9.
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of the Councilor Assembly· of the League of Nations."67
. The default by the various European governments in the payment
of their war debts to the United States had intensified a feeling in:
some quarters that the United States was used as a eat's paw in the
World War. In consequence, co-operation by the United States
with those European governments in the maintenance of interna~
tional institutions was rendered more difficult. During the Senate'
debate, one senator expressed a feeling which was shared by many
others when he exclaimed: "To hell with Erirope."68 A gteat psychological fight came, on this basis, from a Catholic priest of
Detroit, Father Coughlin. On 20 January, he impatiently declared
bver the radio: "The plain truth is that Europe has a d.ebt question
to settle, and that Europe is philosphically and nationally prepared
to gang us into submission." On 27 January, with a Yote bn
the Court impending on 29 January, he announced: "The socalled WotId Court is a double-headed tiger born of the League
of Nations. It is part and parcel of it ... and· will eventuate in the
pilfering of tWelve billion dollars from the American people."
With an impassioned voiCe he urged his listeners to telegraph their
senators immediately, whether they could afford it or not, telling
them "to vote 110 on our entrance into the WorId Court with or
withOut reservations.'; That was the only way to help "those tried
and true senatorS" in their "hopeless yet honest fight to keep
America safe for Americans and not the hunting ground of inter.;.
nation.al plutocrats."69
To counter this propaganda, Senator Robinson went on the air;
as did Mrs. Franklin D. Roosevelt, Senator Bailey, and Newtoll
D. Baker. But the harm had been done. Next morning forty
thousand telegrams reached Washington, with many more the day
6'Hudson, "The United States Senate and the World Court," American
Journal of International Law, Vol. 29, 1935, p. 303.
.RIbid., p. 304; Fleming, n. 6, p. 130.
Senator Reynolds said in a radio address on 27 January 1935: "The World
Court is nothing but a Court of babble, ballyhoo and bunk-a court of intriguethe League of Nations is nothing but a league of nations designed to deceive
llnd camouflage. If we affiliate with the World Court it perhaps means the ultimate
clIocelIation of the war debts, the breaking down of our immigration barriers,
lind injection of old world ideas of conquest into the New World's idea of peace."
Quolcd by Hudson, n. 67, p. 304.
AU/bid., pp. 305-6.
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become a new storehouse of international law. It was only due: to
political rather than juridical reasons that, after the Second Worlel
War, this Court came to be replaced by a new International Court
of Justice which was made an integral part of the United Nations
Organization. The new Court thus replaced the loose connection
of the old Court with the League. of Nations by the integrationo£
the new Court into the United Nations and making the new Statute
part oftheCharter of the United Nations (Charter, Article 92). All
Members ofthe.United Nations were, therefore, made ipso facto
parties to the Stat.ute of the Court (Charter; Article 93). In spite of all
these changes, however, the chain of continuity had not been broken
and the new Court stepped into the shoes of the old, with the same
organization and virtually the same Statute. It began its work in
the same city, in the same place" and in the same hall in which the
previous Court had delivered its great judgments;71

after, swamping the telegraph companies. Jhe\ wavering senators
were impressed that the voice ·.of the people was 'speaking. Nobody
cared to know whether it was the voice of reason or impulse. On 29
January 1935, the Senate voted 52 to 36 against. A strong majority
still stood for the Court, but seven votes were lacking to make the
necessary. two-thirds.. The .United. States was. refused permission to
accept its own "child."
Importance of the American Participation
Allthis lopg and difficult road which was travelled toeffectuatt:;
Atnerica'sparticipation in.·the maintenance .of the Court was perbaps, as Judge Hudson said, due to exaggeration both on the part
of the United States and the Members of the League. For twepty
years the Court functioned with remark~ble success without any
participation by the United States. Moreqver, at no time did the
United States propose to make any large contribution or to accept
the compulsory jurisdiction of the Court. Even if the United States
had gone. before Jhe Court in a few cas,es, that would not have
added greatlY to th~Court's prestige. The desire of other States for
American ,participation was based, in. part, on the hope that it
would iead JheUnited States to play alarger role in international
co-operation.. There is no doubt, however, that the course followed
by. the United States was dictated by exaggerations. Membership
in the Court was interpreted as a substitute for membership in. the
League. This caused the fears expressed in the Senate, and, the
seeking of avery special position for th~ United States. The exaggerated spirit of nationalism prevailing led not only to· unfounde4
criticism of the Court, but also to a distrust of the purposes which
it might be made to serve. 70

The United States Accepts the New Court
The proposal for America's adherence to the Charter of the'
United Nations, which automatically included adherence to the
Statute of the International Court of Justice; was submitted to. the
Senate on 2 july 1945 in the form of atreaty. Stronglyrecommend~
ing to the Senate to give its advice and consent to. the.ratification
of the Charter,'President Truman gave a warning to theS.e.llate
against making any reservations. He said: "The choice before
the Senate is now clear•. The choice 'is not between this Charter
and something else. It is between this Charter and no Charter
at all."72
After the Senate accepted the Charter on 28 July 1945, by an
overwhelming majority of 89 to 2, it came to be asserted that "one
of the most impressive ways in which the United States could indicate its support of the United Nations would be a declaration by
the United States of acceptance of the jurisdiction of the Interl1a-

AMERICA AND THE CREATION OF A NEW WORLD COURT

As is well known, the Permanent Court of International Justice
continued to function with remarkable success until the invasion
of the Netherlands in 1940 and was a subject of general and well-,
merited praise. Its decisions, some of which were of major impor;
tance, commanded universal- respect, and its jurisprudence had,
~ , ~!.. ~

?OHudson, n. 8, pp. 237-8.
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nSee Report of the Rapporteur of Committee,JV/I, Vol. 13, United Nations
Conference of International Organization (U.N.C.I.O.), p. 384; Hudson; "The!
New War l;COurt," Foreign Affairs, New York,Vol. 24, J945,p. 75 ff.;
Rosenne, The International Court of Justice, Leyden, 1957, pp. 38-9.
?2SeeCharter of the United Nations: Hearings before the 'Committee pn Foreign
Relations, Washington D.C., 79th Congress, first sessipn, 9-13 July 1945,
pp. 1-2.
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tional Court of Justice in the types of legal disputes enumerated in
Article 36 of the Statute of the Court. "13
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Optional Clause
Article 36, paragraph 2, of the Statute of the International Court,
commonly known as the "optional clause," provides that the StateS
parties to the "Statute may at any time declare that they recognize
as compulsory, ipso facto and without special agreement, in relation to any other State accepting the same obligation, the juriSdiction of the Court in all legal disputes" concerning certain specified
categories enumerated therein. This provision, folloWing a similar
provision in the Statute of the old Court, was accepted at the San
Francisco Conference in ] 945 only as a compromise between the
vast majority of States which desired compulsory jurisdiction of
the Court, and the two super-powers, the United States and the
Soviet Union, which were not prepared to go that far. 74 A strong
recommendation was, however, made to the Members of the
'United Nations by the conference, without a dissenting vote,
"that as soon as possible they make declarations recognizing the
obligatory jurisdiction" of the Court. 75 The reasons for the refusal
of the United States to accept general compUlsory jurisdiction of
the Court were thus stated by Senator Vandenberg on the floor of
the Senate:

"

!i
It was the attitude of the American Delegation that inasmuch as

"I

,I
II

each time this question has heretofore been submitted to the
United States Senate the question of compulsory jurisdiction
has always been a stumbling block, and there has always been
a lack of willingness on the part of the Senate to go that far as
yet, it would be unfortunate to write the Court Statute itself on
a compUlsory basis at the present time, but that rather we should
leave its development to evolution, inasmuch as the whole process
""Secretary of State Byrnes in a letter to the President of the American Society
of International Law, Department of State Bulletin, Washington D.C., Vol. 357,
May 1946, p. 759.
74For a detailed history of the provision, see R.P. Anand, Compulsory Jurisdiction of the International Court ofJustice, Bombay, 1961, pp. 31-46.
.,
75U.N.C.I.O., Vol. 13, p. 413;' Under similar provision, during the regime of
the Permanent Court, 45 States opted to confer such jurisdiction on the Court.
See Anand, n. 74, p. 37.
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'Of world peace itself is finally dependent upon evolution in the
spirit and attitude of the peoples of' the earth. So we joined at
San Francisco in maintaining the optional clause in order to be
perfectly sure that at least this one needless hurdle would be
76
removed from Senate consideration of the Charter.
Compulsory Jurisdiction, the Next Logical Step
As, however, there was a strong feeling in the country in favour
'Of the United Nations which had been established for the avowed
purpose of building a system of law and order among the nations
'Of the world, and as the United StateS had joined the United
Nations to participate wholeheartedly in that endeavour, it was
naturally supposed that "the logical next step in this development
would be acceptance by the United States of the optional clause
of the Statute of the International Court of Justice."77 Pursuant
t() Ihis feeling, on 28 July 1945, the day the Charter was approved,
Senator Morse intl'oduced a resolution (S. Res. 160) that the Senate
Irecommend (not "advice and consent" and not by two-thirds vote)
to the President that he accept, on behalf of the United States,
the compulsory jurisdiction of the Court.
An interesting question immediately arose about the nature of
the juridical bond under the "optional clause" or legal nature of
78
the declaration to be deposited under Article 36 of the Statute.
As provided in Article 36(4), declarations made pursuant to that
article are required to be deposited with the Secretary-General of
the United Nations and are registered by him as "international
:agreements" under Article 102 of the Charter. As pointed out by
the Court in a number of cases, though the making of a declaration is a unilateral act, it results in a "contractual obligation" or
"consensual bond" between the declarant State and the other
States. Judge Alvarez, therefore, termed a declaration under the
"optional climse" a "multilateral act of a special character."
According to Professor Waldock, the making of the instrument
7liQuoted by Francis O. Wilcox, "United States Accepts Compulsory Jurisdiction," American Journal ofInternational Law, Vol. 40, 1946, p. 701.
77Clyde Eagleton, Compulsory Jurisdiction: International Court of Justice;
Hearings before a Subcommittee of the Committee on Foreign Relations, U.S.
Senate, S. Res. 196, 79th Congress, Second Session, 11, 12, and 15 July 1946, p. 12.
78Anand, n. 74, tip. 142-7.
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is'a unilateral act in only the same sen~e that adhering. t<;> or .ratifying
a previously !legotiated treaty is a uniJa:teral act. 79
Procedure for M akill,fJa D'ep!aration

In spite 'ofthe rather confusing nature of the legal bond resulting
from a declaration under Article 36, which might not be a treaty
in the strict sense of the. term, it was 'generally admitted that it
would have. the binding force ofa treaty between the. United States
and the other declarant States. It was not, however; clear from tht;"
constitutional point of view as..to what procedure;should be adopt...
ed to authorize the President to accept the jurisdiction of the Court.
The constitutional issue had been raised originally during the debate
on the United Nations Charter, While no procedure was agreed
upon at that time, members of the Senate. took it for granted that
legislative action of some kind-whether it be in the form qf a
joint resolution or a two-thirds vote in the Senate-would be
necessary to empower the President to make a declaration accepting jurisdiction of the Court.80 In order to clarify the issue Senator
Vandenbergrequested an opinion.from Green H. Hackworth, the
then Legal Adviser to the Department of State.. Hackworth, in his
reply in the form of a memorandum, stated in part that
if the Executive should initiate action to acceptcompuslory
jurisdiction of the Court under the optional clause contained in
Article 36 of the Statute, such procedure as might be authorized
by the Congress would be followed and if no specific procedure
were prescrlbed by Statute, the proposal would be submitted tq
the Senate with request for its advice andcqnsent to the filing of
.the necessary declaration with the Secretary-General of the
United Nations. 8!
It'se,ems that Hackworth intended primarily to allay any fear
that the Executive alone might attempt to bind the United States
to the compulsory jurisdiction ofthe World Court without reference
to Congress, rather than to specify the precise form which Congressional participation should .take. From this reply ang. the earlier
discussion we had,'. there would seem to be little doubt that' a
79/bid., p.. 145.
8°Wilcox,.n. 76, p. 706.
81Congressional Record, 79th Congress, 27 July 1945, p. 8109.
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declaration made pursuant to a joint resolution or a statute; passed
by both Houses of the Congress, would bea prpper and u,ndoubtedly valid method,under the Constitution to adhere to the com~
pulsory jurisdiction of the new Court. In. fact, .on 17 'December
1945, Congressman Herter of M~ssachusetts introduc:eda joint
resolution in the House of Representatives (House Joint Res. 291),
under which the President. would be "authorized and requested"
by the Congress to deposit. a .declaration accepting .the obligatory
jurisdiction of the World Court. 82
On the other hand, Senator Morse and Senator Vandenberg
understood the Hackworth memorandum to mean that acceptance
of the compulsory jurisdiction of the Court could nbt be effected
by executive order, and thatitwou,ld have to be. effected by treaty.83
Resort to treaty procedure was. also supported by the Senate Foreign
Relations Committee. 84 As it was doubtful whatlegal effect a resolution passed by a simple Senate majority vote would have, Senator
Morse introduced on behalf of himself and 14 other senators, on
28 November 1945, another resolution (S. Res. 196) providing that
the Senate (with two-thirds of the senators present concurring)
"advice,. and conse.nt" to the deposit of the declaration by the
President. It was suggested that its passage by two-thirds vote in
the Senate would amount to advance "advice andconsen,t."85
Easily forgetting the obstructio~s that the Executive had t() face
ten years before in the Senate, President Truman lTIaintained .a
complete neutrality. In a letter to Raymond Swing dated. 25
82Honore M. Catudal, "Procedure for Accepting the OptionaiCIause ofth~
Statute of the International Court of Justice," American Journal ~f International
Law, Vol. 40, 1946, p. 635. .
.
83Lawrence Preuss, "The 'International Court of Justice. ancltheProblem of
Compulsory Jurisdiction,'! Department of State Bulletin, Vol. 13, 30 September
1945, p. 478.
8'Quoted by Wilcox, n. 76, p. 707.
8·Jessup, "Acceptance by the United States of America of the Optiolllli
Clause of the International Court of Justice," American Journal of International Law, Vol. 39, 1945, p. 750. Fora legalistic argument that the Constitution does not authorize the Senate "to advise and consent" before hand
to the deposit of a declaration (even if the declaration is regarded as a treaty
under the Constitution), as contemplated in the Morse Resolution and, therefore, such a declaration should be made by the passage of a joint resolution of
the two Houses of Congress, see Catudal, n. 82, p. 637; but cf. Wilcox, n.76,
p.707.
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February 1946, he pointed out that the. Executive Branch favoured
the passage of either the Morse resolution or the Herter resolution.
"Either of them," he said, "would furnish a satisfactory legal basis
for United· States acceptance of the compulsory jurisdiction of the
Court."SG ·Bxpressing a similar attitud~, Urtder-Secretary Dean
Acheson-stated in the hearings before a sub-committee of the Senate
that the President could be authorized to deposit a declaration under
the "'optional clause" by either of the resolutions and "the method
by which this should be done is one for the Congress and the Senate
to decide."s7

The Senate Assert its Prerogative
Thus supported by the Executive, the Senate proceeded to assert
its prerogative and, on 12 June 1946, a sub"committee was appointed by the Chairman of the Foreign Relations Committee to hold
hearings on the Morse resolution. During the hearings anover~
whelming support was found for the United States acceptartce· of
the jurisdiction of the Court. Not a single witness appeared before
the sub-cOlnmittee to oppose the resolution. Not a single letter Or
telegram was received by the sub-committee in opposition of the
proposal. There was a strong sentiment in favour of the resolution
among legal organizations and professional groups in the United
States, and they passed resolutions in its support.ss The subcommittee quickly decided to report the resolution favourably to the
Foreign Relations Committee and the latter, on 24 July, by a
unanimous vote; reported the resolution to the Senate for favourable
aetion exactly in the form recommended by the sub-committee.
There was a world of change within ten years.
When the resolution came to be discussed by the Senate on 31
July there was no apparent oppositiortto the idea of compulsory
jurisdiction; not a single senator rose to speak specifically against
it, Even so, the "overcautious" Senate could not let the United
States take international obligations without fully safeguarditlg its'
future interests. The amendments to the Morse resolution voted by
the Senate served to remind mankind that the Senate still looked at
the World Court with scepticism and did not want the precious
86Eagleton, n. 77, p. 14.
87 Ibid., pp. 134~5.
88Wilcox, n. 76, pp. 703-5; Anand, n. 74, p. 50.
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interests of the United States to be decided by this essentially
"alien" Court.
It may be mentioned that the Morse resolution, as originally
introduced, contained some carefully drawn limitations on the
Court's jurisdiction. It sought to confer jurisdiction on the Court
only in relation to "legal disputes" in certain categories enumerated
in Article 36 and even there it was limited to "future disputes."
Another limitation reserved disputes which the parties might entrust
to other tribuitals for settlement and a fourth reservation specifically
excluded disputes within the domestic jurdisdiction of the United
States. Finally, the declaration was to remain in force for five years
and thereafter until the expiration of six months after notice might
be given to terminate the declaration. These reservations were
accepted by the Foreign Relations Committee and Were reported
without change for the favourable action of the Senate. It was not
until the resolution reached the Senate floor that important limitations were inserted in the form of amendments offered by Senator
Connally and Senator Vandenberg, which sought to take away
with one hand what the Senate purported to give with the other.
The first and most sweeping limitation was added to the reserva, tion regarding domestic questions as already provided in the resolution. The reservation excluded disputes "which are essentially
within the domestic jurisdiction of the United States." Not contented with these words to secure the "extreme sanctity" of tpe domestic questions, and sceptical about how a "foreign" court might
decide, Senator Connally stated:
The United States is the object of envy of many nations of the
world and many people. Our treasury is most attractive to them.
Immigration to our shores is something they dream of. I do not
favour and I shall not vote to make it possible for the International
Court of Justice to decide whether a question of immigration to
our shores is a domestic question or an international questionJ~
He, therefore, proposed to reserVe to the United States the right,
in a particular case, to decide whether a question was one of domestic jurisdiction or riot. He was not prepared to let the Court paId
1>9C(Jngressional Recorcl, 79th Congress, 2 August 194(i,p. 10(i95:
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tariffs, immigration, or the Panama Canal to' be international
questions. Thus was born the "Connally amendment." Senator
Connally proposed that the Senate add eight simple words to the
reservation of domestic questions, "as determined by the United
States of America." The purpose, of course, was to transform a
mere declaration of intent into a power of unilateral determination
of jurisdiction. 90 Despite strong opposition by Senators Morse,
Millikin, and others; the 'amendment was adopted by 51 Yotes to
12.

Another reservation, no less far-reaching, was added to the
resolution, at 'the suggestion of Senator Vandenberg, "without
demur and without a vote."91 It excluded "disputes arising under
a multilateral treaty, unless (1) all parties to the treaty affected by
the decision are also parties to the case before the Court, or (2)
the United States of America specially agrees to jurisdiction."
There was no clarifying debate and it seems that the meaning or
implications of this damaging reservation were not fully understood. 92 On the face of it the reservation seems very sweeping. It
means that in a dispute between the United States' and some other
nation concerning the interpretation and application of a multilateral treaty, the United States is under no obligation to submit
unless all of the parties to the treaty-and, there may be a hundred
or more of' them-come in as parties before the Court or unless
the United States kindly waives its privilege. And because of the
reciprocal nature of the declaration, the United States may not be
able to proceed as a plaintiff against any other State unless the same
condition is fulfilled. 93
Crippled by these' damaging reservations, the resolution was
approved on 2 August 1946 by 60 votes to 2, and, on 16 August
1946, the ,President exercised the recommendtion contained therein
by transmitting a declaration to the Secretary-General of the United
Nations under the "optional clause" of the Court's Statute.
'.oA.E.D. Howard, "The Connally Amendment," Journal ofthe John Bassett
Moore Society ofIllternational Law, Vol. 2, Charlottesville, 1961, p. 2.
.IM.O. Hudson, "World CoiJrt~Ah1etica's Declaration Accepting Jurisdic:
tion," American Bar Association Journal, Vol. 32, Chicago, 1946, p. 836.
.'"
·'H.W. Briggs, "The United States and the International Court of Justice:
A Re-Examination," American Journal ofInternational Law, Vol. 53, 1959;"'pp.
315-6.
·'For a detailed examination of the reservation, see Anand;' n. 74; pp. 220-8.'
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Plea for Deletion of the Connally Amendment
In the twenty-three years since then this declaration has been
<:riticized in no uncertain terms and has been pronounced to be a
~'retrogressive step/'94 The "automatiC:' or "self-determined" reservation introduced through the Connally amendment is said to have
~'smuggled a veto power into our acceptance of the compulsory jurisdiction of the Co uri," which clearly runs counter to the clear provision
contained in Article 36, paragraph 6, of theStatute. 95 It has, therefore, been persuasively argued that this reservation may be declared
invalid and may, in fact, legally invalidate the United States' declaration itself. The question of the validity of the '~automatic" reservation caine twice before the International Court of Justice, in the
-case of, Certain Norwegian Loans and in the Interhandel case.
Though the majority of the Court evaded the question in both the
-cases, Judge Hersch Lauterpacht in his very persuasive separate
and dissenting opinions found not only this reservation invalid,
but held that the nullity of the reservation contaminated the whole
dechlrationand made it null and void. 96 In this holding he got
powetful support from Judges Percy Spender, Klaested, and
Armand Ugon. 97
The inclusion of such a stultifying provision in the declaration,
'which proved contagious,9B was cOlltrary to the very principle of
, .4Preuss, "The International Court of Justice, the Senate; and Matters of
Domestic Jurisdiction," American .Journal of InternationalLaw, Vol. 40, 1946,
p.736.
•5Article 36(6) of the Statute provides: "In the event of a dispute asto whether
the Court has jurisdiction', the matter shall be settled by the decision ofthe Court."
.sLC.J. Reports, 1957, pp. 9-27; ic.J. Reports, 1959, p. 96 ff.
.7Ibid., pp. 54-61,75-8, 91-4.
"SThe Connally-type reservation was Iateri;opied in their declarations by
France, India, Liberia, Mexico, Pakistan, South Africa,Stidan and, in asomewhat different form, by the United Kingdom. 'Since 1957, however," France,
'India, Pakistan, and the United Kingdom have withdawn this reservation. See
Arthur Larson, Questions and Answers on the World Court, Durham, N.C., 1964;
pp. 32,45. Apart from this, in half of the nearly forty treaties signed by the United
States since 1946, containing jurisdictiomil clauses conferring jurisdiction on the
International Court, a proviso has been added that the consent to jurisdiction
IS under the same terms and conditions as its declaration under the optional
cfause. In other words; they include, by reference, the self-judging as well as the
'other two reservations contained in the declaration. SeeP.C. Jessup, The Use of
International Law, Ann Arbor, MiCh., 1959, pp. 60-1; Arthur Larson When
Nations Disagree, Baton Rouge, 1961, p. 128.
'
.
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compulsory jurisdiction and left the United States in the position
that the jurisdiction of the Court was "obligatory as long as there
is no dispute but becomes optional as soon as one has arisen."9~
The tide of criticism has been rising against it, most strongly within
the United States itself.loo On 29 March 1959, Senator Humphrey
brought the matter before the Senate again in the form of a resolution (S. Res. 94) providing that the Senate (with two"thirds of th~
s~nators concurring therein) recommend, in the first instance, thl(
repeal of the earlier Senate Resolution 196, and further "advis~
and consent" to the deposit of a new declaration by the Preside[lt
accepting compulsory jurisdiction without the Connally amendment.
Hearings were held on this resohltion by the Senate Foreign Relations Committee on 27 January and 17 February 1960. Apart
from the President, the Vice-President, the Secretary of State, and
the Attorney-General, the resolution received wide and strong
sllpport from the most competent professional opinion, s"\lchas
the American Bar Association, Association of the Bar of the City
of New York, American Society of International Law, and practically all the professors of international law in the country}Ol
Moreover, a large part of the press favoured the repeal of the CO[lnally
l;lmendment. lo2
99preuss, n. 94, p. 736. For il detailed discussion of the "automatic reservation,"
see Anand, n. 74, pp. 190-220.
'OoLarson, n.98, 1961, p. 116 ff.; Larson, "The Facts, the Law, and the Connally Amendment," Duke Law Journal, Durham, N.C. (USA), 1961, pp. 74-119;
William P. Rogers, "The United States Automatic Reservation to the Optional
Clause Jurisdiction of the Internation!il Court of Justice," International ~nd
Comparative Law Quarterly, London, Vol. 7, 1958, pp. 758~62; Briggs, n. 92, pp.
301~8; Briggs, "Confidence, Apprehension, and' the Internationa.l Court of
Justice," Proceedings of the American Society of International Law, Washington
D.C., 1960, pp. 25-38; Report of the American Bar Association, p. 101.
lOlCompulsory Jurisdiction I.C.J., Hearings before the Cqmmittee on Foreiglf
Relations, {I.S. Senate, S. Res. 94, 86th Congress, Second Session, pp. 2-9, 24,
46, 110, 190, 409, 513, 514; also see Report on the Self-judging Aspect of the
United States' Domestic Jurisdiction Reservation with Respect to the I.C.J.•
American Bar Association, Section of International and Comparative Law,
1959; Report on the Connally Amendment: Views ofLaw School Deans, Law School
Professors, and International Law Professors, compiled under the auspices of the
Committee for Effective Use of the I.C.J., New York, 1961.
I02See "Editorial Comment," World Peace through Law, pamphlet issued by the
Special Committee on World Peace through Law of the American Bar Association.
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A strong opposition, however, came from a large section of the
people and a number of organizations "untrained in international
law and unfamiliar with the Court or its jurisprudence."lo3 Thus, a
resolution passed by the Texas Bar Association stated that the World
Court was "essentially foreign, not necessarily competent, probably
political rather than juridical in its attitudes and decisions, possibly
dominated by our enemies and therefore disposed to be hostile to
the major interests of the United States."104 It was asserted by
some witnesses appearing before the COrrimittee that "this fantastically constltuted Court,"105 which was "packed with members
and dupes of Communist Party," could not be expected to do justice
to the United States. lOG To repeal the Connally amendment would,
therefore, mean subjecting the United States t6 an "international
judicial tyranny:'107
Despite the baseless character of these and such other statements
lind the incomprehensible fears depicted therein, the Senate Foreign
Relations Committee decided, on 29 March 1960, to postpone any
further consideration of the matter relating to the Connallyamendment for an unspecified period.

t. l

I.

¥ I."

. CONCLUSION

,IIi

History thus shows a strange and depressing paradox in American
foreign policy that although many a fine idea for progress in international organization and rule of law was contributed by Americans,
when the brainchild finally came back to America for ratification,
it was strangled by its own people and representatives, and in some
instances by a minority which was able to block the necessary twothirds vote in the Senate. lOS In view of the fact that the United
States has always been a 'great advocate of a world order based on
law, of which the Court is· a necessary constituent, and which, in

I

I03See Briggs, "Confiuence, Apprehension, and the International Court of
Justice," n. 100; p. 27.
I04See Hearings, n. 114, p. 70.
IO"George M. Montgomery, Jr., on behalf of the American Coalition of
Patriotic Societies, ibid., p. 134.
I06Raymond Wagner, ibid., p. 444.
I07See such statements quoted at large in Briggs, "Confidence, Apprehension,
and the International Court of Justice," n. 100, pp. 27-8.
I06Larson,"The Facts, the Law. and the Connally Amendment;" n. 100, p. 95,
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the present state of international affairs, is a formidable necessity
if a world catastrophe is to be avoided, and again in view of the
fact that it is necessary for the United States to take a moral leadership in enhancing the prestige of the Court not only for the sake of
international peace but also for the sake of the defence of its own
national interests, it is really unfortunate that it has become helpless
in the matter because of certain constitutional impediments which
it may not be impossible to overcome, as has been suggested by
several competent scholars. 109 It has also been impressively shown
by intelligent and well-meaning Americans themselves, that it is
in the United States' own interest to remove the "self-judging"
reservation which not only gives the United States a veto power
over the Court's jurisdiction but, because of its inherent reciprocal
nature, gives all the other signatories of the optional clause the
same right. Being the greatest and the richest country of the world,
with the largest investment in other countries and innumerable
other rights always in danger of being disturbed, damaged, or confiscated in this world in turmoil, the United States must be concerned about the preservation of these rights. In view of the dangers
of even a limited use of force in the present-day world because of
the possibility of its developing into a nuclear catastrophe, the
International Court may be the best guarantor of these rights.
But in so far as the United States is the likely applicant, the reservation may boomerang on the interests for which it may seek judicial protection, as was the effect in the Certain Norwegian Loans
case where Norway invoked the "self-judging" reservation in the

~09M.S. McDougill and Asher Lans, "Treaties and Congressional Executive or
Presidential Agreements; Interchangeable Instruments of National Policy,"
Yale Law Journal, Vol. 54, New Haven, 1944-45, p. 18 If., 534 If.; Edward S.
Corwin, The Constitution and World Organization, Princeton, 1944; Wallace
McClure, Internationai'Executive Agreements, New York, 1941; Quincy Wright,
"The United States and International Agreements," American' Journal of
International Law, Vol. 38, Washington D.C., 1944, p. 341 If.; John M. Matthews,
",The Joint Resolution Method," American Journal of International Law,
Vol. 32, 1938, pp. 349-352. But cf. Edwin M. Borchard, "Shall the Executive
Agreement Replace the Treaty?" Yale Law Journal, Vol. 53, 1944, p. 664 if.;
"Treaties and Executive Agreements: A Reply," Yale Law Journal, Vol. 54, 1945,
p. 616 if.; "Against the Proposed Amendment to the Ratification of Treaties,"
AmericawBar Association Journal, Vol. 30, Chicago, 1944, p. 608 if.
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French declaration against France to bar the Court's jurisdiction. no
What is even more important is that the removal of this damaging
and controversial reservation would indeed be a great step forward
in restoring America's prestige and leadership in the movement for
the establishment of a rule of law in the international community
for which its worthy statesmen and leaders have been struggling
since its very inception. But will it be taken?

110Larson, When Nations Disagree, n. 98, p. 119 ff.; "The Law Structure of
Peace," Tennesee Law Review, Vol. 27, Knoxville, Tenn., 1960, p. 506 if.; see
also L.F.E. Goldie, "The Connally Reservation: A Shield for an Adversary,"
UniversitY~f California Law Review, Vol. 9; Berkeley, Calif.; March 1962, pp:
277-359.
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2
India and the World Court
k
\

ON 14 September 1959, India filed with the Secretary-General
of the United Nations a declaration accepting the compulsory
jurisdiction of the World Court under the optional c1ause1 of the
Court's Statute. This declaration, which replaced the earlier declaration of 9 January 1956, is important because it had been made after
a thorough examination of India's position with regard to international adjudication and made some significant changes in her
earlier stand. Before, however, examining the full import of this
acceptance, it would be interesting to see in brief the general position of the compulsory jurisdiction of the World Court, which is
accepted by all to be essential if the Court is to fulfil the objectives
for which it had been created.
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The optional clause, as is well known, was accepted in the First
Assembly of the League of Nations as a compromise between the
enthusiasts of a powerful Court, who advocated that a general compulsory jurisdiction be conferred on the proposed Permanent Court
of International Justice, and the big powers which were not prepared
to take that step immediately without some experience of the Court's
working. 2 Under the compromise-the optional clause-each
State, party to the Statute, was given the option to make a unila1 Article

36, paragraph 2.
2M.O. Huc,ison, permanent COl/rt of InfernClfional Justice, 1920-1942,New
York, 1943; pp. 190-3.
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teral declaration at any time accepting the compulsory jurisdiction
of the Court over certain types of legal disputes. The effect of the
declarations was to subject the declaring States to the jurisdiction
of the Court inter se; so that one declaring State might sue another
declaring State even without its consent at any time. The optional
clause, therefore, constituted an invitation to States to take courage and undertake this commitment even if only for a trial period,
and even if only for a limited range of disputes. But the unilateral
form of these declarations, and the complete freedom assumed by
States as to when, and for how long, and on what conditions they
might accept the obligations under it, left the States free to exclude
wiele matters from coming before the Court. This also made State
practice under the optional clause dependent on international
confidence in the Court. After 1920, as confidence in the Court
HI'ew, lllllny Stutes accepted its jurisdiction. This tendency was
stllllll!u(cd by t hl} adherence to the optional clause of the United
Killgdolll aloug with her dependencies, including India, in 1929;
und al ccrtain times as many as 41 States were bound by the optional
dallsc provision of the old Statute. 3 But a number. of reservations
Werl,) made by these countries which curbed, in fact, to a great
(1)ltlmt, the scope of compulsory jurisdiction of the Court.
There was again a struggle for conferring general compulsory
jurisdiction on the Court after the Second World War when the
United Nations Charter was framed. The Court ,had proved its
worth and was the subject of general and well-merited praise. The
advocates of compulsory jurisdiction made a valiant- effort to
introduce it, which lasted for weeks. 4 It was apparent in the debates
at the San Francisco Conference that a majority of the delegates
considered that the time had arrived for a further advance towards
compulsory jurisdiction. But the ideal could not be achieved due
IIM.a. Hudson, International Tribunals: Past andFuture, Washington, 1944, p. 76.
'l'l'hough it was a new Court with a new name that came into existence in 1945,
I he chain of continuity was not broken and the new Court stepped into the shoes
01' the old Court, with the same organization and virtually the same Statute. A new
( 'Olll't, instead of the old, was created for political rather than juristic considerat i on~. SccReport of the Rapporteur of CommitteeIV/I, United Nations Conference
Oil International 'Organization Documents, San :Francisco, 1945, Vol. 13, pp.
:IB2·-4; Report of the Rapporteur, Commitee of Jurists, Department of State
Publicutions No. 2491, pp. 124-5; M.D. Hudson, "The New World Court,"
Fore/fill Affairs, Washington, October 1945, p. 75.
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to the opposition of two countries, the Soviet Union and the USA,
who forced the Conference to adopt the same old formula.
In ~pite of the enthusiasm apparent among the States that
attended the San Francisco Conference, not many have accepted the
compulsory jurisdiction of the Court. 5 The general deterioration of
the international situation since 1945 arid the division of the world
into two main groups have led to a general weakening of the position of law in international relations. But apart from the political
tension prevailing in the present-day world which has paralyzed
the· Court to a very great extent, there are fundamental differences
of opinion regarding the role. which the Court can play in solving
the disputes between nations. Thus according to the Communist
doctrine, it is absolutely impossible to submit any dispute to arbitration or adjudication so long as the capitalist States are in a
majority in this world. As a Soviet delegate, M. Litvinov, is reported
to have said at the Hague Conference in 1922: "It was necessary to
face the fact that there was not ont? world but two-a Soviet world
and a non-Soviet world. Because there was no third world to arbitrate, he anticipated difficulties ... only an angel could be unbiased
in judging Russian affairs."6 Strictly following this doctrine, none of
the Communist States has accepted the compulsory jurisdiction of
the Court which, they claim, is dominated by judges from the capitalist States. and hence unable to guarantee impartiality and justice
in the settlement of international conflicts.
The Asian and African countries have also shown a marked
reluctance in accepting the jurisdiction of the Court. Thus, of the 31
Asian and 41 African members of the United Nations, only 9 Asian7
and 9 AfricanS States have become parties to the optional clause.
Even generally, these new countries of Asia and Africa do not seem
to be enthusiastic about the judicial settlement of their problems.
9
There are several possible reasons for the attitude of the~e countries.
.Up to 15 July 1968, there were only 43 States bound under the optional clause.
Yearbook of the International Court of Justice, 1967-68, The Hague, 1968, p. 41 if.
"Quoted in O.J. Lissitzyn, The International Court of Justice, New York, 1951,
p.63.
7Cambodia, China, India, Israel, Japan, Malta, Pakistan, the Philippines, and
Turkey.
"Gambia, Kenya, Liberia, Malawi, Nigeria, Somalia, Sudan, Uganda, and
the UAR.
·See Chapter 3.
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But the Western countries have also not done better. Thus, one
of the chief supporters of the Court, the United States, has given it
a grave blow by accepting its jurisdiction with such devastating
reservations as have reduced the acceptance to a mere nullity.
Some other countries have followed the United States and in some
respects gone even further in curtailing the jurisdiction of the Court.
The United Kingdom has revised her declaration four times within
the last few years, each time changing her reservations to suit her
convenience. None of the big powers has, in fact, shown great faith
in the Court. With negotiations and compromises as the prevalent
methods of dealing with all threats to war, each nation remains
intent upon preserving intact its own freedom of independent
decision and action in each situation that arises.
II

We must examine India's position with regard to the Court keeping
in mind all these circumstances. On 19 September 1929, British
I ndia accepted the compulsory jurisdiction of the Permanent Court
ror the first time, on the lines of the United Kingdom's declaration
of the same date, with a number of reservations. These excluded
inler alia disputes which might be agreed to be referred to other
bodies, disputes exclusively within the domestic jurisdiction of
India, and intra-Commonwealth disputes. The declaration was made
for a period of ten yeats and thereafter until notice of terminatipn
was given. This declaration was revised on 28 February 1940,
adding another reservation relating to war-disputes: The revised
declaration of 1940 continued to be in force after the formation
of the new Court under Article 36, pararaph 5, of the Statute. No
particular attention seems to have been given to this declaration
after India attained independence, until suddenly a case was
brought against her by Portugal on 22 December 1955, about
certain rights of passage over Indian territory. India was taken by
surprise. In order to save her~elf from being arraigned before the
Court without her will so easily in any case in the future, she
immediately withdrew her declaration and filed a new one on 9
January 1956, which was terminable immediately without any
notice, and contained, apart from others, the most sweeping reservation relating to domestic questions on the lines of the US
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declaration. lO As we shall see, such a reservation leaves very little
scqpe for a case being brought before the Court without the will
of the country making it, and is against the very spirit of compulsory jurisdiction and perhaps also of the Statute of the Court.
Possibly due to this reason,!l India withdrew the 1956 declaration
on 8 February 1957, and took more than two and a half years to
study the whole problem and file a new declaration. In her latest
declaration India has withdrawn one reservation and added three
. new reservations; the reservation relating to domestic questions
has been thoroughly revised. The declaration, as filed with the
Secretary-General by C.S. Jha, the Permanent Representative of
India to the United Nations, reads as follows:
I have the honour, by direction of the President of India, to
declare on behalf of the Government of the Republic of India
that they accept, in conformity with paragraph 2 of Article 36
of the Statute of the Court, until such time as notice may be
given to terminate such acceptance, as compulsory ipso facto and
without special agreement, and on the basis and condition of
reciprocity, the jurisdiction of the International Court of Justice
over all disputes arising after 26 January 1950 with regard to
situations or facts subsequent to that date, other than:
(1) Disputes, in regard to which the parties to the dispute
have agreed Qr shall agree to have recourse to some other method
or methods of settlement.
(2) Disputes with the government of any State which, on the
date of this declaration, is a member of the Commonwealth of
Nations.
(3) Disputes in regard to matters which are essentially within
the jurisdiction of the Republic of India.
(4) Disputes concerning any question relating to or arising
out of belligerent or military occupation or the discharge of any
functions pursuant to any recommendation or decision of an
organ of the United Nations, in accordance with which the
Government of India have accepted obligations.
(5) Disputes in respect of which any other party to a dispute
'°lt excluded disputes essentially within the domestic jurisdiction of India as
determined by the Government of India.
llHindustan Times, New Delhi, 19 September 1959, p. 1.
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has accepted the compulsory jurisdiction of the International
Court of Justice exclusively for or in relation to the purposes of
such dispute; or where the acceptance of the Court's compulsory
jurisdiction on behalf of a party to the dispute was deposited or
ratified less than twelve months prior to filing of the application
bringing the dispute before the Court.
(6) Disputes with the government of any State with which,
on the date of an application to bring a dispute before the Court,
the Government of India has no diplomatic relations.
....

,

In order to understand India's position with regard to the Court
clearly, it is necessary to examine. the nature and scope of the
limitations contained in this declaration.
Limitation Ratione Temporis
The new declaration, like the previous one, limits acceptance
of the Court's jurisdiction to disputes arising after 26 January 1950,
with regard to situations or facts subsequent to that date. The Permanent Court of International Justice explained in the Phosphates
in Morocco case that such a limitation is

inserted with the object of depriving the acceptance of the compulsory jurisdiction of any retroactive effects, in order both to
avoid, in general, a revival of old disputes, and to preclude the
possibility of the submission to the Court, by means of an appli~a
tion, of situations or facts dating from a period when the State
whose action was impugned was not in a position to foresee the
legal proceedings to which these facts and situations might give
rise. 12
As a general rule, the declarations are made to apply only to
future disputes. Some States13 have employed the above Indian
form of this limit, while others14 use the formula as expressed by
the United States-"in all legal disputes hereafter arising." It is
clear that the former of these two formulations can be alarmingly
'2M.O. Hudson, World Court Reports, Washington, 1943, Vol. IV, p. 321.
'"Australia, Canada, Columbia, .Finland, France, India, Luxembourg, New
Zealand, South Africa, Sweden, and the UK.
14Belgium, Pakistan, Turkey, Netherlands, and the USA.
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comprehensive, and it is indeed difficult to imagine a great number
of international disputes that are completely divorced from situations or facts prior to the entry into force of such a declaration.
This reservation has, therefore, been criticized as limiting the scope
of compulsory jurisdiction to a very great extent. Moreover, the
phrase "situations and facts subsequent" to a particular date is
very vague and admitting of a variety of interpretations. Thus,
an event giving rise to a dispute may happen in 1950 but the essential facts, relevant to and forming the background of the controversy,
may have happened many decades ago. It becomes extremely
difficult at times to know the exact situation or facts giving rise to
the dispute. Equally, there is a wide scope of discussion and consequent uncertainty on, other parts of this reservation. When does
a dispute arise? Does the verb refer to the time at which the injurious event occurs or to the time when the claim is put forward
through appropriate channels or when the claim has been rejected
and parties finally disagreed?15 The Permanent Court of International Justice twice16 had occasion to interpret such reservations,
and the findings of the Court in both cases show the difficulties of
their interpretation.
In the Electricity Company of Sofia and Bulgaria case, the Court
said inter alia: "It is true that a dispute may presuppose the existence of some prior situation or fact, but it does not follow that the
dispute arises in regard to that situation or fact. A situation or fact
in regard to which a dispute is said to have arisen must be the real
cause of the dispute."17 This, however, may only push the difficulty
to the interpretation of the equally vague phrase "real cause."
In spite of all this criticism of vagueness, however, the reservation may be thought to be reasonable for new countries which
have recently attained independence and have become their own
masters. They should not be held responsible for acts of their past
masters. They are justified in refusing to be dragged before the
Court in respect of disputes relating to facts and situations on which,
when they happened, they did not have full control.

Reservation Concerning Other Means of Pacific Settlement.
Like many other countries, India has made a reservation excluding disputes in regard to which the parties have agreed or shall
agree to have recourse to some other means of peaceful settlement.
This reservation is consistent with Article 95 of the Charter and
provides merely that the acceptance of the compulsory jurisdiction
of the World Court would not revoke or repeal or endanger in
any degree whatsoever any existing agreement that India might
have with any other country as to the settlement of disputes between
them by arbitration, or by any other peaceful procedure, such as
negotiation or conciliation. Nor does it stop India in any way from
entering into such agreements in the future. This is also in conformity with the letter and spirit of Article 33 of the Charter which
encourages disputing parties to settle controversies by peaceful
means of their own choice. In fact there are certain disputes which
the parties do not wish to bring before the Court and want to settle
by other informal methods or by arbitraton. It is no use and, in
fact, harmful to force them to come to the Court. The real thing that
matters is that these disputes should be settled, not that they should
be settled by the Court.
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15H. Lauterpacht, "The British Reservations to the Optional Clause," Economica, London, Vol. 10, 1930, p. 13'i ff.
I·Phosphates in Morocco and Electricity Company of Sofia and Bulgaria cases.
17Hudson, n. 12, p. 409.
.

'\

Commonwealth Disputes
In line with all the other Commonwealth countries, except
Pakistan,18 India has reserved the Commonwealth disputes. This
reservation, which was included even in the declarations of the
Commonwealth countries under the old Statute, had its origin
in the period when the Dominions had not completely evolved as
independent States. The considerations which inspired it found
expression in the remarks of Sir Cecil Hurst at a meeting of jurists
to discuss the Statute of the World Court. Under Article 14 of the
Covenant, Sir Cecil explained:

The Court possessed jurisdiction only in international disputes.
This provision excluded the submission to the Court of disputes
between two of the units composing the British Empire, because
the relations between them were different from the relations bet18Though Pakistan has not made this reservation, it remains unbound towards
other Commonwealth members because of the reciprocity principle which is
inherent in the optional clause.
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ween two foreign States, and for this reason the relations between
them were not international. Although the Dominions were autonomous, a dispute between two of them or between a Dominion
and Great Britain was not an international matter and could not
technically be brought before the Court,19
The Commonw~alth disputes were therefore thought at that time
to be such family disputes that "we ought to settle for ourselves
without foreign interference."20
It seems clear that the Commonwealth countries have now progressed to the point where international law increasingly applies to
these States in their relations inter se. This reservation, therefore,
which was originally intended to emphasize the absence of an
international element in the relations of the members of the Commonwealth is now obsolete, and in default of any corresponding machinery within the Commonweath, produces results contrary to the
purposes which inspired it. As RY. Jennings says, this reservation
to the optional clause suggested that there either was or soon
would be)n existence alternative, purely Commonwealth, institutions for the settlement of inter se disputes. There was, of course,
the Judicial Committee of the Privy Council which could serve as
a Commonwealth tribunal. But it was so closely associated with
the United Kingdom that it was not likely to be accepted by the
newly 'independent members. Some innovation was, therefore,
necessary, and the Imperial Conference of 1930 attempted to fill
the gap. It was not prepared to accept a permanent court, but contented itself with recommending ad hoc tribunals of five members
selected from a panel on the lines of the Permanent Court of Arbitration. But never did any such court come into being, and there
does not seem to be any possibility of creating one in the future.21
Moreover, since 1945, the position that inter se disputes should
' never be submitted to international tribunals has been abandoned,
and in spite of this reservatioli to the optional clause, the Court
19Minutes of the Committee of Jurists on the Statute of the Permanent Court of
International Justice, League of Nations Doc. C 166, M 66, Vol. V, Geneva,
1929, pp. 71-2. (Emphasis added.)
2°Sir Austen Chamberlain, quoted by R.Y. Jennings, "The Commonwealth
and International Law," British Year Book of International Law, Vol. XXX,
London, 1953, p. 326.
2lIbid., pp. 326-7.
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has been given jurisdiction in a large number of treaties containing
clauses under which disputes arising under the treaty may be
referred to the Court. 22 Apart from this, maintenance of the inter
se reservation to the optional clause is not strong enough to oust
the jurisdiction of the other organs of the United Nations. In fact
the refusal to refer such disputes to the Court has increased the
probab~lities of their being taken to what may be less satisfactory
political forums.
This reservation, therefore, merely follows a tradition without
taking into account the changed circumstances and ought to be
abandoned by the Commonwealth countries. It is interesting to
note, however, that the wording in India's'declaration excluding
any dispute with a State which "on the date of this declaration" is
a Commonwealth member, seems on its face to have left the Indian
Government bound in relation to newcomers to the Commonwealth,
if the latter accept the compulsory jurisdiction without reserving
intra-Commonwealth disputes.
\

Reservation regarding Domestic Questions
The most important change in India;s declaration is the thorough
revision of the reservation regarding domestic questions. The previous declaration, as mentioned above, excluded "disputes in regard
to matters which are essentially within the domestic jurisdiction of
India as determined by the Government of India." This unblushingly
subjective form of reservation reserved the right, whenever a dispute
arose, to determine it to be a dispute "in regard to mahers
essentially within the domestic jurisdiction of India," and thereby
excluded it from the scope of India's acceptance of the compulsory
jurisdiction. The declaration, therefore, did not finally define before
hand the matters in regard to which India accepted jurisdiction;
it left them to be defined after a case had arisen, and left them then
to the determination not of the Court but of India itself. This is
in fact a negation of compulsory jurisdiction and is against the
spirit and letter of Article 36(6) of the Statute which provides: "In
the event of a dispute as to whether the Court has jurisdiction, the
matter shall be settled by the decision of the Court."
22For example, various treaties relating to Air Services concluded in 1949 and
1950.
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The validity of a self-determined23 reservation came twice before
the International Court of Justice, in the Certain Norwegian Loans
case 24 and the Interhandel case. 25 Though the Court evaded 26 the
issue in both the cases, some of the dissenting judges took strong
exception to this reservation. In a very convincing Separate Opinion
in Certain Norwegian Loans case, Judge Hersch Lauterpacht declared this reservation to be invalid as being in contravention not only
with Article 36(6) of the Statute, but also with the general Articles
1 and 92 of the Statute and of the Charter respectively, which
required the Court to function in accordance with its Statute. It
was legally impossible for the Court, he said, to act in disregard of
its Statute which imposed upon it the right to determine its own
jurisdiction. 27 Judge J. G. Guerrero also agreed with Lauterpacht's
opinion.. He also found support frbm Judges Percy Spender, H.
Klaested, andE.C. Armand-Ugon in the Interhandel case, all of
whom declared this reservation to be devoid of any legal validity.28
Judges Lauterpacht and Percy Spender were in fact of the opinion
that, as it was not possible tb sever this reservation from the rest
of the declaration, the declaration as a whole was invalid.
Self-determined reservation appeared for the first time in 1946
in the American' declaration, and later came to be adopted by a
number of States.29 The inclusion of such a stultifying provision
in the declarations by these States, available also to other States
"Judge Lauterpacht has used the expression "automatic" for this form of
reservation because of its automatic operation, in the sense that, by virtue of it,
the function of the Court is confined to registering the decision made by the
defendant government and is not subject to review by the Court. I.C,J. Reports,
The Hague, 1957, p. 34.
. 24Ibid., 1957, p. 9.
25Ibid., 1959, p. 6.
1l6Iri Certain Norwegian Loans case between France and Norway, the Court
upheld the Norwegian reliance on the "automatic" reservation contained in the
French declaration on the basis of reciprocity and ruled that it had no jurisdiction
to adjudicate upon the dispute. But the Court specifically declared that it was
not called upon to examine the questions whether the "automatic" reservation
was consistent with the undertaking of a legal obligation and whether it was
compatible with Article 36(6) of the Statute, as the validity of the reservation had
not been disputed and both the parties presumed it to be valid.
27I.C.J. Reports, 1957, pp. 34-65.
28Ibid., 1959, pp. 56-94.
29Mexico, France, Liberia, South Africa, Pakistan, Sudan, and India. The
United Kingdom also, in her declaration of 18 April 1957, made a selfdetermined reservation in regard to questions of national security.
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as against them on the basis of reciprocity, has very much limited
the scope of the Court's compulsory jurisdiction. The tide of criticism has been rising against this kind of reservation, most strongly
in the United States itself. 30 It is encouraging to find that India,
like France, has withdrawn the most objectionable part of this
reservation. 3! As revised, the declaration now excludes merely
"disputes in regard to matters which are essentially within the
jurisdiction of the Republic of India." It is a beneficial step,
not the least because its example may strengthen the system of
international adjudication.
unSee William P. Rogers, "The United States 'Automatic' Reservation to the
Oplionnl Clause Jurisdiction of the International Court of Justice," International
II/Id COlI/fllII'ative Law Quarterly, London, Vol. 7, October 1958, pp. 758-62; H.
W. II 1'i/,lIlS, "Tho United States and the International Court of Justice-A Re1l111l1nlnnlhlll," II11/I'rll'a1l Joumal of International Law, Washington, Vol. 53,
Apl'il Il),~l). pp, :101·11; C.S. Rhyne, "World Peace through Law," American Bar
'1,~,Vtll'/l/tI/I/I JO/ll'llid. Chil.:ngo, Vol. 44, October 1958, p. 937. There is already a
1I1l1VllmOill Moln~ on In thll United Stutes to revise this reservation. Thus President
HIHllnhowlll' dcelul'od In his State of the Union Message in January 1959: "It
is my plll'pose to intensify efforts during the coming two years ... to the end
Ihal the rule of law may replace obsolete rule of force in the affairs of nations.
Measures towards this end will be proposed later, including re-examination of
our relation to the International Court of Justice." Vice-President Richard M.
Nixon, speaking before the American Academy of Political Science on 13 April
1959, also remarked: "As a result of this position on our part, other nations have
adopted similar reservations. This is one of the major reasons for the lack of
judicial business before the Court. To remedy this situation the Administration
will shortly submit to the Congress recommendations for modifying this reservation. It is our hope that by our taking the initiative in this way, other countries
may be persuaded to accept and agree to a wider jurisdiction of the International Court." New York Times, Amsterdam, 15 April 1959, p; 4.
A resolution proposing the withdtawal of this reservation was introduced in
1959 and is still pending before the US Senate. But in spite of the wide support
that the resolution received from the successive Presidents, Vice-Presidents, the
Secretary of States, and Attorney-Generals, the Senate has not so far taken any
positive action in this regard.
31See French declaration, Yearbook of the International Court of Justice, 195859, p. 212. The other States continue to retain it. President Eisenhower of the
United States, speaking at the Delhi University on 11 December 1959, praised
India for making this change. He said: "I congratulate India on the leadership
and vision she has shown in her new declaration accepting its jurisdiction."
Times ofIndia, Bombay, 12 DecemberJ959, p. 10. The United Kingdom also dropped her self-determined reservation relating to national security in her de~
claration of 26 November 1958.
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It is interesting to note, however, a difference between the revised
French and Indian reservations regarding domestic questions. The
French declaration excludes "disputes relating to questions which
by international law fall exclusively within the domestic jurisdiction."
The phrase used in the latter form properly defines the matters
reserved in terms of law, by which they are delimited, and is found
in Article 15(8) of the League of Nations Covenant and the previous
declarations, including the Indian declaration of 1940. This phrase
was replaced by the term "essentially" in most of the post-war
declarations, and also adopted by India, in order to bring the
l~nguage in line with that of Article 2(7) of the Charter. This latter
text, according to some writers, marks a distinct retrogression because
it fails to provide . any definite and ascertainable rule which can
serve as a means for defining the jurisdiction of the Court. 32 The
matter is, however, not free' from controversy and it is difficult to
maintain with any finality whether this change of phraseology makes
any difference in the jurisdiction conferred on the Court. Accord"
ing to Professor C.H.M. Waldock, it does not. The phrase used
in Article 2(7) of the Charter, he says, leaves the scope of the reserved domain very much Where it was under Article 15(8) of the
Covenant of the league of Nations and the advisory opinion of
the Court in Tunis-Morocco Nationality Decrees case. 33
Reservation regarding Disputes relating to
Belligerent or Military Occupation

A new reservation has been appended to exclude from the Court's
jurisdiction disputes relating to belligerent or military occupation
or the discharge of any functions pursuant to any recommendation
or decision of an organ of the United Nations, in accordance with
which the Government of India might have accepted obligations.
33M.O. Hudson, "World Court: America's Declaration Accepting Jurisdiction,"
American Bar Association Journal, 1946, p. 83; Testimony of L. Preuss, US Senate,
79 Cong., 2 Sess., Sub-Committee of Committee on Foreign Relations, Hearings,
Compulsory Jurisdiction 0/ the International Court 0/ Justice, Washington, 1946,
pp.81-5.
3sC.H.M. Waldock, "The Plea of Domestic Jurisdiction before International
Legal Tribunals," British Year Book 0/ International La",', Vol. 31,1954, pp. 126-30.
See, however, for another view of the relation to that case of the word "essentially," Julius Stone, Legal Controls 0/ International Conflict, London, 1954, Pp.
254-6, Supplement 1959, pp. 865-6.
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This reservation seems to have been made to. exclude from the
Court's jurisdiction any dispute that might arise in regard to
India's role in such places as Korea and the Gaza strip where India
undertook certain obligations on behalf of the United Nations.
It also clearly excludes the Kashmir dispute, though the latter is also
excluded under the first and the third reservations. India has been
very much criticized for not submitting this latter dispute to arbitration or to adjudication. She has declared in unmistakable terms that
this is "a non-justiciable and political issue and cannot be disposed of by reference to a judical tribunaI."3<l The political and nonjusticiable nature of the dispute is definitely admitted by Pakistan
itself. 35 Rarely have such disputes, affecting such vital interests of
the States, been submitted to any judicial procedure. These matters
may be decided by negotiation or conciliation or mediation, but
they cannot be settled to the satisfaction of the parties by a judicial
tribunal.
Reservation regarding Disputes with a State which filed
Declaration for a Particular Dispute or only a little
time prior to the Submission of the Dispute

Following the United Kingdom, India has made a reservation
to cut out the worst kind of opportunism to be found in the system
of optional clause, whereby a State which is a party to the Statute
and refrains from making a declaration is in the best and the safest
position. As is well known, the acceptance of the Statute by itself
carries no liability to appear before the Court in a contentious case
at the suit of another State. Before it becomes liable to appear as a
defendant in a case, a State must have accepted the jurisdiction
either by a treaty or by a declaration under the optional clause.
But the mere fact that a State is a party to the Statute gives it the
power, under the optional clause, to file a declaration at any time
and bring before the Court another State which has already made
such a declaration, while itself remaining immune from any such
a~Letter from JawaharIal Nehru to Liaquat Ali Khan dated 8 October 1950,
Correspondence between the Prime Ministers 0/ India and Pakistan on the Subject
(~I'''No War Declaration," New Delhi, 1950, p.20.
UGLetter from Liaquat Ali Khan to Jawaharlal Nehru dated 21 November
1950, ibid., p. 31; also see statement by Feroze Khan Noon, Security Council
()jlicial Records, 802 Meeting, 15 November 1957, Vol. 14, para 62.
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action until the actual moment of filing. Thus we find that there is a
glaring inequality in the positions of a State which does and a
State which does not make a declaration under the optional clause.
Moreover, the Court itself declared in the case of Right ofPassage
over Indian Territory that just by the deposit of its declaration with
the Secretary-General, "the accepting State becomes a party to the
system of the optional clause in relation to the other declarant
States, with all the rights and obligations deriving from Article
36. "36 It is possible for a State to put itself into the position of being
able instantly to bring before the Court any State which has already
accepted the optional clause in any case covered by the terms of
its declaration. Thus, it may make a declaration for a token period
of six or three or even one month, or to run "until notice of termination is given," for the sole purpose of instituting proceedings in
a particular case, leaving itself free to put an end to its acceptance
of the optional clause as soon as it has achieved this purpose. 37
Such an abuse of the optional clause is intolerable and these countries have ingeniously tried to plug this loophole. They have excluded disputes with a State which filed declaration only for a particular dispute, or less than 12 months prior to the filing of the
application bringing the dispute before the Court. The British
Government explained that this reservation was a step to eliminate
the "gross anomaly that exists now between those countries 'accepting the Court's jurisdiction and those that do not," and was added
to make the reciprocity condition meaningful. It was said that most
members of the United Nations had not yet accepted the jurisdiction of the Court but they were not barred from accepting it on
speCific disputes they might wish to bring before the Court. 38 Such
a State could thus drag others to the bar when it so wished, "while
itseIfsnapping its fingers at the judges" if it was itself arraigned. 39
This was actually thought to be an intolerable position which·
could not be defended on the basis of reciprocity at alJ.4° .
36I.C.J. Reports, 1951, p. 146:
37C.H. M. Waldock, "Decline of the Optional Clause," British Year Book of
IniefnationalLaw, Vol. 32, 1955-56, p. 244 ff.
. 38New York Times, 18 August 1957, p. 4.
39"More or Less Reciprocity," Economist, Vol. 184, London, August 1957,
p.c607.

40Statementby the Foreign Secretary of Great Britain, House of Commons,
Parliamentary Proceedings, Vol. 577, 8 November 1957, Cols. 473-4.
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Reservation regarding Disputes with a State which
has lio Diplomatic Relations with India
Iiollowing Israel, India has added another reservation excluding
disputes with a State with which India has no diplomatic relations.
According to Israel's declaration, however, the reservation was to
IIpply, in principle, to cases where the absence of relations was
exterior to the arising of the dispute and was independent of the
dispute, It was declared by Israel that the declaration would not
normally be invoked where relations were suspended after or in
consequence of the dispute. 41 There is no such limitation· in the
reservation made by India and it can, therefore, be invoked in a
l'lIse where the diplomatic relations might have-been suspended in
l~ollscqllence of the instant dispute. This reservation, therefore,
~o\Js milch fUl'thcr than the Israeli reservation.
'1'/1//(1 /Jill/I, Like the previous declaration, this declaration has
111"'0 h~tm Ilwdc only 1/I/li/.l'l/ch time as notice may be given to terminate
,1'1/1'11

(/1'(

'I!I,I (///1'1'.

Dul'lng thc Inst few years a number of States have made their
dcdllrulions tcrminuble immediately on notice. 42 This is really
unfortunate because it tends to defeat the very purpose of the
optionlll clause which is to create an effective system of compulsory
Jut'isdlction. At any moment, and without any warning, a State
I1wldng such a declaration may withdraw from the compulsory
jurisdiction of the Court simply by notifying the Secretary-General
01' the immediate termination of its declaration. So long as the State
concerned sees itself only as a potential plaintiff, it will maintain
ils declaration in order that it may be in a position to bring an
opponent before the Court. But as soon as it finds that it may itself
he brought before the Court as a defendant, it will be tempted to
tcrminate its declaration and put itself out of its opponent's reach.
Thus, such a declaration may be used to withdraw a particular
dispute, after it has arisen, from being brought before the Court. 43
Neither can it be said that this danger is merely imaginary. The
warning signs in State practice are clear. Thus, recently, Australia
41TntcI'pretative passage in the instrument of ra,tification of the. de.C1aration.
Quotcd by Shabtai Rosenne, The International Court of Justice, Leyden, 1957,
p,342.

4uAustralia, Israel, Pakistan, Sudan, South Africa, and the Vni{ed Kingdop:1.
""Waldock, n. 37, pp. 266-7.
. " ..
\";
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renewed her declaration to exclude her Pearl Fisheries dispute with
J~pan. So also the United Kingdom renewed her declaration four
times to exclude· a number of disputes as they arose. Even India
terminated her declaration of 1940 in order to save herself from
any future case without her will. 44
The great flexibility involved in this form of declaration and the
freedom which it gives may lead to its extended use. If it so happens,
optional clause will become an extremely weak instrument for
judicial settlement and an institution very different from that envisaged by those who devised it.45

III
The above analysis of the Indian declaration accepting the compulsory jurisdiction of the Court makes it· clear that there has been
left wide freedom in the hands of the Government of India to refuse
to submit to the Court any dispute arising in the future, and her
most important existing disputes have specifically been excluded
from any such jurisdiction.
From the very beginning of her independence, India, like most
other States of the world, has not shown much interest in arbitration
and judicial settlement as peaceful means for settling international
disputes. In general, she has preferred the less formal procedures of
negotiation, conciliation and mediation, which do not involve an
element of compulsion, to any third party binding judgment as is
involved in arbitration and judicial settlement. It is interesting to
note here that the Indian Constitution makes it the duty of the
Government to "foster respect for international law" and "encourage
settlement of international disputes by arbitration."46 In spite of
this directive principle contained in the Constitution, India has
been extremely cautious in submitting her disputes to arbitration.
Her policy has been "one of caution and of eagerness to safeguard
India;s sovereignty when it comes to accepting any additional legal
obligations in the international field."47 Naturally, there is no possibility of her accepting any far-reaching obligations towards the
CourtaLpresent. But this,· as we have seen, is the position with
almost all the. States in the present-day world.
uIhid., pp. 267-8.
45Ihid., pp. 269-70.
46Part IV, Directive Principles, Art. 57.
47India and the United Nations, New York, 1957, p. 211.

3
Attitude of the "New" Asian-African
Countries towards the International
Court of Justice

hOIl beon stressed, and rather overstressed, that the Asian
und AIHelln countries me generally reluctant to accept the jurisdiclion or the International Court of Justice and are apathetic towards
I htl usc of the Court or even any other third-party judgment for
the sl.lttlement of disputes according to law. As the latest Yearbook of
Ilw ll/ternational Court of Justice indicates, out of 31 Asian and 41
AI'J'ican States members ofthe United Nations, 9 Asian and 9 African
States have accepted the compulsory jurisdiction ofthe Internatioilal
Court under the so-called optional clause [Article 36(2)J of its
Statute.1 "This proportion of the Asian-African group," Professor
Quincy Wright rightly points out, "is much less than the' proportion of Western European and American States which are parties
to the clause."2 This is not something extraordinary. He also
reminds us that "the historical record of Asian nations in utilizing
adjudication, whether by ad hoc arbitration or by resort to the World
Court, is meagre. These nations have preferred negotiations assist-

Tllll IIACT

1 Yearbook

of the International Court of Justice, 1967-68, The Hague, 1968,

p. 41 If,

2Quincy Wright, "Asian Experience and International Law," International
Studies, New Delhi, Vol. 1, July 1959, p. 84. Twelve out of 18 West European
Members of the United Nations and 9 out of the 20 Latin American States,
along with Australia, Canada, New Zealand, and the USA, are amongst the 43
States signatories to the optional clause. None of the 10 Communist countries
has accepted such jurisdiction.
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ed by conciliatory measurers. Both India and Pakistan have been
unwilling to submit aspects of the Kashmir or Indus river dispute
to adjudication." These countries, he further asserts, have also
generally resisted "requests for advisory opinions of the Court on
matters in which they were directly interested, such, for example,
as India's controversy concerning the treatment of persons of
Indian origin in South Africa in the latter country."3
Professor Julius Stone asserts that the "Asian States, including
especially the newer States, manifest an attitude towards third-party
settlement, apparently similar to that of the Communist States."4
Dr. C.W. Jenks, in his preliminary report on the compulsory
jurisdiction of international courts and tribunals to the Institut de
Droit International, reached similar conclusions. Referring to the
prohibition of war under the United Nations Charter and the
difficulty of even a limited use of force for the settlement of disputes
in the present stage of international relations because of the danger of its developing into a general and atomic war, Dr. Jenks
remarked:

'1

~ Ii

I

i!

':1

With the threat of intervention diminished, "why," asks Professor
Emile Giraud sarcastically, "should these new States run the risk of
having their seizures condemned by a court?"6

,I,

4Julius Stone, "The Rule of Law in the Relations of States," unpublished John
Field Simms Memorial Lecture delivered at the University of New Mexico,
April 1959.
5The Compulsory Jurisdiction of International Courts and Tribunals, preliminary
report presented by C. Wilfred Jenks, Geneva, 1957, pp. 125-6. See also C.W.
Jenks, The Prospects of International Adjudication, London, 1964. p. 101 ff.
6Quoted by H.W. Briggs, "Confidence, Apprehension, and the Internattonal
Court of Justice," Proceedings of the American Society of International Law,
1960, Washington, 1960, p. 37.

In his revised report on Arbitral Procedure to the International
Law Commission, the special rapporteur, .Professor George Scelle,
revealed a similar attitude. Apparently displeased by the unenthusiastic response on the part of the great majority of States to
his project on arbitral procedure, which sought to make it more
like the judicial process than to classic arbitration, he found a clearly
defined difference of attitude between two types of nations. On the
one hand, '''several governments of States with a long democratic
tradition and a constant concern for juridical correctitude," such
as Canada, Denmark, Greece, Netherlands, Sweden, Great Britain,
and the United States, were "favourably disposed to the. adoption
of the draft in both its letter and spirit," although with certain
minor reservations. On the other hand, States that had newly
acquired sovereignty, the Communist States and certain American
States, were opposed to the draft. 7
II

One striking result of this development is that whereas recourse
to arbitration was traditionally regarded as a protection for the
weak against the strong, the roles are now frequently reversed
and it is often the stronger party which looks to the law for the
protection of what it regards as legally vested rights and seeks
arbitration or judicial settlement as a means of securing such
protection. 1i

3Ibid.
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Several competent &cholars have tried to give different reasons for
this so-called general apathy of the Asian and African States towards
third-party settlement according to law.. Thus Professor Quincy
Wright says that in China particularly, "but in the Orient generally,
there has been a preference to settle disputes by negotiation, mediation,' or conciliation rather than by courts applying positive law."8
The Asian nations, Professor Wright e;xplains, "regard law as a
body of ethical and political principles rather than as a logical
system of rules to be applied for the solution of disputes and the
conduct of relations." These national traditions, according to him,
are applied in the international field and explain the preference
for negotiation or conciliation in the settlement of their disputes
over adjudication and application of positive international law.9
Similar views have been expressed by some other writers. Professor
Northrop, for example, is very much convinced that, unlike the
'Doc. A/CN 4/109, para 8, Yearbook of the International Law Commission,
1957, Vol. II, New York, 1958, p. 2.
~Qllincy Wright, "The Influence of the New Nations of Asia and Africa upon
International Law," Foreign Affairs Reports, New Delhi, Vol. 7, March 1958,
p. 38.
uWright, n. 2, Pp. 84-6.
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Islamic world and the Christian West, Asian countries, because
of their intuitive philosophy and religion, have great antipathy
to the settling of disputes by recourse to laws and processes of litigation. To take a case to the court, he says, is regarded as an
immoral act ~nd an evil in those countries. Thereis always a tendency to settle disputes through mediation and compromise and to
forego determinate legal codes except as a last resort. This is true,
according to him, not only in Confucian China, but also in Hindu
India and in Buddhist countries of Asia. 10 Thus, notwithstanding
the Western type of national law on the French model that Siam
has adopted, not only at the village level, but even at the Supreme
Court level, the Chief Justice in 1950, before opening trial, would
often first attempt to persuade the disputants to leave the court
and settle their dispute by themselves.u
To say the least, this theory is not very convincing as an explanation of the alleged apathy ofthe Asian countries towards international
adjudication. Apart from the fact that even Christian and Muslim
countries have not shown any great enthusiasm towards adjudication, especially in recent years, we find that this theory is not based
on entirely accurate facts. It seems to be too much of a generalization to say that the Oriental countries do not believe in the settlement of their disputes through legal means. Whatever might be
the position of China, the history of India completely refutes such
a view. A study of the Hindu legal system makes it abundantly clear
that there had been in force a strict rule oflaw throughout its history.
There was an elaborate system ,of courts for the administration of
justice since very ancient times and, as the history of village panchayats shows, people in the most remote villages were quite conversant with these legal procedures for the settlement of their disputes. 12 There is no persuasive reason to believe that most of the
other Asian peoples do not believe in settling disputes through
1°F.S.C. Northrop, Philosophical Anthropology and Practical Politics, New
York, 1960, pp. 160-8; Taming of the Nations, New York, 1952, pp. 80-1; for a
similar view see Adda B. Bozeman, Politics and Culture in International History,
Princeton, 1960, p. 84.
llNorthrop, Philosophical Anthropology and Practical Politics, n. 10, pp. 160-1.
aSee U.C. Sarkar, Epochs in Hindu Legal History, Hoshiarpur, 1958; Priyaoath Sen, The General Principles of Hindu Jurisprudence, Tagore Law Lectures,
1909, Calcutta, 1918; Sir S. Varadachariar, The Hindu Judicial System, Lucknow,
1946.
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these means. There is nothing extraordinary in Professor Northrop's example about Siam's Judge persuading the parties to settle
the dispute among themselves. Such examples are matters of daily
routine even in the United States.. Thus in a very authoritative
report about the United States courts we read: "For the past four
years pre-trial conferences have increased year by year, and the
number of judges using pre-trial conferences regularly has also
.
grown. "13
The same report tells us that more than half of the cases submited to the courts are settled amongst the parties before triaI.14
Moreover, private litigation amongst individuals, even in the Western
countries, does cause irritation and, with rare exceptions, is regarded
as an unfriendly act. People prefer to settle their disputes through
negotiations and conciliation as far as possible and do not want to
be dragged to a court of law.15
But even if it is admitted that in some of the Asian countries
there is some marked tendency to settle disputes by negotiations or
conciliation, it is a well-known fact that due to geographical and
other factors, Asian peoples exhibit great diversities not only in
their ways of life but even in their thinking and practice. 16 Apart
from this, contact with the Western civilization and mode of life
has affected their social lives and thinking to a very great extent.
Thus, a competent Indian scholar remarks that there have already
been such revolutionary changes in their social lives as to "make
the period before the Second World War look like a forgotten
ancien regime."17 It seems, therefore, that the different cultural, social,
l3"Annual Report of the Director of the Administrative Office of the U.S.
Courts for the Fiscal Year Ended June 30, 1959," Annual Report ofthe Proceedings
of Judicial Conference of the United States held at Washington D.C., 16-17
September, 1959, p. 112.
14Ibid., p. 198. Another interesting book on the subject reveals "that the
majority of suits filed [in US Courts] are settled voluntarily before trial. '... To
state this quantitatively for the New York Courts some 71 per cent of all suits
are settled without trial." Hans Zeisel, Harry Kalven Jr., and Bernard Bucholz,
Delay in the Court, Boston, 1959.
l5Philip C. Jessup, "International·Litigation as a Friendly Act," and the following discussion, Columbia Law Review, New York, Vol. 60, January 1960, pp.
24-5,45-6.
l6Wright, n. 2, p. 71.
l7K.M. Panikkar, The Afro-Asian States and their Problems, New York, 1959,
pp.12-4.
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and religious backgrounds are no barriers for the Asian and Afrkan
countries to accept arbitration or adjudication for the settlement
of their international disputes. And, to be sure, neither in the
Kashmir nor in the Indus water dispute had these traditions anything to do with the refusal of India or Pakistan to submit them to
third-party settlement.

III
According to Professor Julius Stone the real reasons for the divergence of attitudes between the Western States and the underdeveloped States of Asia are not to be found in terms of mere cultural
differences but in the problems of conflicts of interests. Using the
word "debtor" in a wider sense, he points out that these States,
which have recently emerged from colonial status, have generally
begun their existence in the position of debtor under the traditional
legal order. This means that they generally find their authority,
or their territory, burdened with debts, concessions,commercial
engagements of various kinds or other obligations continuing from
the earlier colonial regime. It is very natural for these countries to
desire to maintain full freedom in the future with regard to these
legal burdens. It is precisely because of this reason, Professor Stone
asserts, that these countries refuse to accept the compulsory jurisdiction of the Court because "such jurisdiction might inhibit resort
to the various methods of extra-legal pressure for later adjustment
otherwise open to them, methods ranging from demands for renegotiation, repudiation, hostile propaganda and boycott, to outright
confiscation and the tacit instigation of popular violence."18 These
recalcitrant new Asian States, Professor Stone notices, can afford
to refuse to accept the legal status quo, by awareness that, in the
final resort, the Communist powers would almost certainly, as in
the 1956 Suez crisis, support them in any clash with the Western
"creditor" States. Moreover, an assumed prohibition of force under
the United Nations Charter, he says, removes much of the stimulus
to small power interest in third-party settlement. When these
new Asian States "expect to find themselves mostly in a debtorrespondent situation, they prefer to use (in their own discretion)
18Julius Stone, "A Common Law for Mankind?" international Studies, Vol.
I, April 1960, pp. 430-1; Stone, n. 4.
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faits accomplis or lesser pressures on the creditor State, rather than
run the risks of third-patty judgment according to a traditional
law which they feel generally to favour creditor States."19
In the light of the above analysis·, Stone feels extremely doubtful
whether, "even if Western States were to abandon the self-determined type of reservation, and all other evasive clauses, and become
paragons of optional clause virtue, we could reverse the factors
operating to retract the area of compulsory judicial settlement.
At the most, even a dramatic change of heart by the Western States
could only slow down and perhaps arrest the degeneration of recent
years." And it would be a mistake, he warns, "to overratethe
practical importance of mere slowing down, or even of arrest, for
the overall problems of contemporary international conflict."
One can hardly deny a great element of truth in Professor Stone's
statement when he says that the new Asian, or for that matter even
African, States, at their birth or rebirth, generally find themselves
overburdened with the rights of their past colonial masters which
they have been feeling and still feel are unreasonable and, though
accepted by the present international legal order, inequitable.
They refuse sometimes to submit to these inequitable legal rights
which they feel are not in accordance with the changed international
conditions. They want to change the legal status quo and' they
demand its modification. It is due to this fact, it seems, that in a
number of disputes between these newly .established States aIid the
old colonial powers, the former are hesitant to go to the International
Court of Justice which is expected to enforce the present unsatisfactory legal rights. 20 Though it is true that the Court has not, in
its practice, taken an extremely conservative view of the law and
rigidly adhered to old concepts but has, on the contrary, been
19ibid.
2°Thus, whether it was the case of expropriation of the Anglo-Iranian Oil
Company, or the nationalization of the Suez Canal, or taking over of Dutch
properties in Indonesia, or even the rights of passage of the Portuguese authorities over Indian territory, all are cases where the so-called "new" States tried to
remove old burdens which they did not accept of their own free will and did not
want to continue at any cost. See communication from the Minister of Foreign
Affairs of Iran to the President of the International Court, Anglo-Iranian Oil
Co. Case, Pleadings, Oral Arguments, Documents, 1952, p. 672; S.N. Dhyani,
"Legal and Political Disputes in International Law," Supreme (;Oiu't Journal,
Madras, Vol. 21, 1958, pp. 198-9.
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changing and modifying the law21 and may do the same in the future
it is extremely doubtful if the Court can disregard unambiguou~
legal positions. Moreover, as Kunz has said, courts are wholly
unfit and unequipped for changing the law, just as political agencies
are unfit for giving objective and impartial decisions. "It would not
only be iIIogical,"Professor Kunz warns, "but dangerous to submit to an ordinary tribunal differences . with regard to change in
the rules of law."22 There is also a widespread feeling that the Court,
as at present constituted, is composed of judges most of whom
have been trained in classical international law, who cannot perhaps appreciate the real feelings of the new and underdeveloped
countries. There is no other effective international agency to change
and modify the present international law. The only alternative left
for these States, therefore, is to solve such disputes through political
means. Max Sorensen also opines that the process of adjustment
between such established legal positions and the national aspirations of new and smaller States is essentially a political process,
unsuitable for judicial settlement. 23
It must be remembered here that such demands for the change
of law and modification of legal rights, which came in to force during
the age of colonialism, are not confined to Asian and African
countries. The debates in the United Nations organs make it clear
that most of the underdeveloped States of Asia, Africa, Latin
America, and even Europe, are in favour of the development of
international law according to the changed circumstances, and are
against submission of their disputes to any third-party settlement
according to traditional law. 24 As Luis Padilla Nervo, Mexican
'lH. Lauterpacht, Development of International Law by the International Court
ofJustice, London, 1958, Part 3.
2'J.L. Kunz, "Compulsory International Adjudication and Maintenance of
Peace," American Journal of International Law, Washington, Vol. 38, October
1944, p. 676.
.3Max Sorensen, "The International Court of.Justice: Its Role in Contemporary
International Relations," International Organization, Vol. 14, Spring 1960,
p.274.'4Thus, in a long-standing dispute between Great Britain and Guatemala over
the territory of Belize, Great Britain wants the dispute to be submitted to the
International Court so that the controversy might be resolved according to
international law. Guatemala rejects this offer and, in turn, proposes that the
case might be submitted to the same Court, not for decision on the basis of
international law, but ex aequo et bono. In another case about fisheries off the

member of the International Law Commission, said· when that
Commission discussed the law of responsibility of States:
Since ... consent to arbitration in a dispute signified willingness
to submit to the application of the international rules applying
at the moment to the subject under dispute, it was perfectly
natural for New States to be reluctant to submit voluntarily
in the matter of State responsibility to a body of rules which, far
from taking account of their just aspirations, was created to
serve the purposes of their probable opponents. 25
It is insisted by these new countries that international law should
be responsive to the needs of the new factual situations to which it
is being applied. It is pointed out that international law should reflect
a consensus of the entire world community, including the new
emerging States. If that is not the case, the rules of law would necessarily appear antiquated and would not be regarded as suitable for
the settlement of disputes. 26 It is, therefore, stressed that unjustified and inequitable political conditions should be eliminated
through negotiations and agreements and law should be modified
so as to .reflect the essential principles ofthe United Nations Charter.
C.W. Jenks has very well summarized the position:
It is not the primary function of international law in the second

half of the twentieth century to protect vested interests arising
out of an international distribution of political and economic
power which has irrevocably changed, but to adjust conflicting
coast of Iceland between Great Britain and Iceland, the latter country took
certain measures to curb the right of Great Britain. Great Britain, not recognizing Iceland's right to take these measures, proposed that the matter might
be submitted to the International Court. Iceland did not agree to take the
dispute to the court and resolve it in accordance with the present international
law and wanted a new general rule to be accepted that would vindicate its stand
in the dispute. See Jorge Castaneda, "The United Nations and the Development of International Law," International Organization, Vol. 15, Winter 1961,
pp.41-2.
25Luis Padilla Nervo, Yearbook of the International Law Commission, 1957,
Vol. I, New York, 1957; p. 155.
'6George M. Abi-Saab, "The Newly Independent States and the Scope of
Domestic Jurisdiction," Proceedings of the American Society of International
Law, 1960, Washington, 1960, pp. 99-101.
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interests on a basis which contemporary opinion regards as sufficiently reasonable to be entitled to the organized support of
a universal community.27
And this can be possible only through compromises and through
what Professor Stone calls "extra-legal" means. When the status quo
' is clearly out of harmony with economic considerations or political
facts, the attempt to enforce disequilibrium is anything but constructive. It would be wrong and unjust to say that these countries
are the first to demand the modification of legal rights. Professor
Lissitzyn tells us that charges of violations of recognized standards
of inter-group behaviour are as old as history-and rejects as "naive
and unfounded the notion that in the Western system of public
order the prescriptions of international law are universally honoured
and moral duty always triumphs over material interest."28 Professor
Corbett tells us that States tend to disregard treaties which no
longer serve their interests:
Philosophers like Pufendorf and statesmen like Ferederick the
Great and Bismarck have agreed with such brigand-dictators
as Hitler and Mussolini that only fools attach any validity to
treaties once the balance of interest and of power that fixed their
terms has altered. 29
And he adds that, "the files of diplomacy are stuffed with disregarded treaties." There is no scarcity of examples, he says, to
prove that "governments reared on the strongest legal traditions
can be led by notions of national interest to turn a blind eye upon
international obligations."30
If that is the case, how can the new States be expected to continue
to respect those past legal rights which were created in doubtful
circumstances and are inimical to their interests? And naturally
they cannot rely on the Court very much for the modification of
"'C.W. Jenks, Common Law of Mankind, London, 1958, p. 85.
280.J. Llssitzyn, "Western and Soviet Perspectives on International Law-A
Comparison," Proceedings of the American Society of International Law, 1959,
Washington, 1959, pp. 219-23.
29Percy E. Corbett, The Study of International Law, Garden City, 1955, p. 26.
30percy E. Corbett, Law in Diplomacy, Princeton, 1959, p. 37.
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those rights. But it does not mean that these States have shown an
attitude towards the Court similar to that of the Communist States,
as Professor Stone feels. On the contrary, in most of the postindependence agreements, whether for economic aid or otherwise,
these new States have been prepared to accept the jurisdiction of the
Court in case of disagreement regarding their interpretation or
application. Thus, out of 179 multilateral and bilateral treaties listed
in the Yearbook of the International Court of Justice povidingfor
the jurisdiction of the Court, there are at least 93 treaties where one
or more parties are Asian and African countries. 31 Apart from this
there are a number of treaties containing an arbitration clause for
the settlement of disputes in case of disagreements.
There.is no reason to doubt that these countries intend to fulfill
these international obligations which they have accepted of their
own free will. .It is after all in their own interest to do so because
otherwise they cannot hope to get help for the development of their
rich but underdeveloped economies. It seems, therefore, that the
Institute of Internat~onal Law is right in putting hope of gaining
new jurisdiction in. the expariding area of economic co-operation
and development,32
It is true. that in the present stage of international relations the
smaller States cannot always' be coerced to submit to the will of
the big powers, as could have been possible before the Second World
War when they preferred adjudication under a law which they
might consider unjust to such coercion. It is doubtful, however,
if that condition was conducive to peace and if it is necessary again
to bring about the same position'. It is the task of diplomacy, now
as ever, to arrive at international agreements whose observance
rests on the continuing self-interest of the parties and not merely
on coercion. That is the only way to establish a rule of law.

IV
A point of view has been expressed that the reluctance of the llonEuropean countries may also be due to "the fact that this Court is
:11 Yearbook of the International Court of Justice, 1967-68, n. 1, p. 70 ff.
"Resolution adopted by. the Institute de Droit International at Neuchatel
Session, 3-12, September 1959, American Journal of I~ternational Law, Vol. 54,
Jililuary 1960, p. 137; also see Jenks, n. 5, pp. 135-6.
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only convenient for European States and that States in other parts
of the world find it difficult to bring their disputes to a distinct
court and bear the cost of transportation to The Hague and of
maintenance there of their agents, lawyers, experts, and witnesses."33
C.S. Rhyne also expressed the same opinion:
The inaccessibility of the Court and lack of knowledge of its
jurisdiction, procedure, and precedents are major reasons why
it is not used more by nations to settle their disputes. This Court
should make known its willingness to sit elsewhere than at The
Hague. 54
It is, therefore, said to be quite natural that the great majority
of cases brought before the Court were between the European States.
In most of the remaining cases the proceedings were initiated by
European States and involved European interests. 35 In order to
ameliorate this position it has been suggested that we need a system
33Louis B. Sohn, "Proposals for the Establishment of a System of International
Tribunals, " International Trade Arbitration (Martin Domke, ed.), New York,
1958, p. 64.
34Quoted by P.C. Jessup, The Use of International Law, Ann Arbor, 1959, pp.
106-7.
35E. Foda, The Projected Arab Court of Justice, The Hague, 1957, p. 157.
Before the Permanent Court in only four cases was a non-European State a
party. Japan was a nominal applicant jointly with the other principal allied and
associated powers in two cases arising out of the 1919 peace settlement (S.S.
Wimbledon and Interpretation of the Statute of Meml Territory). China was a
party in one case under the optional clause as respondent (The Denunciation
of the Treaty of November 2, 1865 concluded between Belgium and China), but
refused to agree to the nature of the dispute as legal and rejected the jurisdiction
of the Court. Brazil appeared against France as respondent in the case of the
Brazilian Loan issued in France.
As regards the International Court of Justice out of twenty-two contentious
cases in which the Court has given judgments, European States have been parties
in fifteen cases; in eight cases both the parties were European and in thirteen
cases proceedings were initiated by the European countries. United States has
appeared as a defendant in three cases. In four cases both the parties were Latin
American States, and in one case a Latin American State appeared as a defendant. Asian States were parties in four cases (Anglo-Iranian Oil Co.; Right of
Passage over Indian Territory;Aerial Incident of 27 July 1955; and Temple ofPreah
Vehear). In the last-mentioned case both the parties were Asian countries.
Mrican States have been parties in two cases (Northern Cameroons and SouthWe~t Africa).
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of international courts, not just one court sitting "precariously at
the peak of a pyramid which has no enduring base."36 The vice in
this system, it is pointed out, is that it proliferates partial effort
where whole effort is essential. As Professor Dickinson says, "building peace requires effort from top to bottom. Reflecting upon
some aspects of the task, one is tempted to say from bottom tq
top."37
It has also been alleged in some circles that, "despite its broad
composition, the Court as a whole does not understand sufficiently
the special problems of various regions of the world, nor does it
have sufficient knowledge of the regional systems of international
law."38 Thus, it has been pointed out, in two of the very few cases
in which Latin American countries have been parties before the
Court (Asylum and Haya de la Torre), the judgements of the Court
were not satisfactory to public opinion in Latin America and some
of these countries actually criticized the judgement openly on the
ground that it gave no specific ruling on the asylum question. 39
A strong plea i~, therefore, made for the revision of the present rigid
system of one global court situated in The Hague to be replaced by
an inter-related organization of permanent regional courts, with
the World Court as the court of appeal on top. These regional
courts might be geographically located and restricted in jurisdiction
to appropriate regions of the world composed of groups of nations
with closely allied legal ideologies. 40 Suggestions have alre_ady been
made by various Latin American governments to establish an
Inter-American Court of Justice. 41 Another suggestion has been
made for the establishment of an Arab Court of Justice for the Arab
countries. 42
36Edwin D. Dickinson, Law and Peace, Philadelphia, 1951, p. 113; see also
The Rule of Law among Nations, Digest of Proceedings of Regional Conferences
of Lawyers, American Bar Association, Special Committee on World Peace.
through Law, Washington, 1959, pp. 8-10.
37Dickinson, n. 36, p. 121; see also Arthur Larson, "Arms Control through
World Law," Daedalus, Cambridge, Mass., Vol. 89, Fall, 1960, p. 1047.
33Sohn, n. 33,' p. 64.
33Foda, n. 35, p. 158.
<·Ibid., pp. 143-4.
'41M. O. Hudson, International Tribunals, Washington, 1944, pp. 169-79;
Ol'ganization of American States, Inter-American Conference, Caracas, Venzuela,
Doc. 7, Pan American Union, 1955.
43Focla, n. 35, p. 162 ft'.
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It can hardly be denied that, if such regional tribunals could be
established; they would be helpful in solving at least some of the
regional disputes and thus might help to create a law habit among
the States. 43 But unfortunately not much progress has been made
in this direction and, in spite of the best intentions, the prospects
are not very bright.
As an alternative, a suggestion has been made that the Court
might establish special chambers for any group of States, composed
of members of the Court coming from a particular region or well
acquainted with the problems of that region and having the same
backgrbund of law and traditions; any such chamber could be
authorized to sit in one of the principal cities of the region concern~
ed to deal with the local disputes. 44 Under Article 26 of its Statute,
the International Court of Justice has wide discretion to form
chambers with the consent of the parties, "for particular categories
of cases" or for "a particular case," and these chambers may "sit
~3A special court has already been established by the European Coal and Steel
Community under the Treaty of 18 April 1951. American Journal of Illternational Law, Vol. 46, 1952 Supplement, pp. 107, 117-21. Its powers were
extended to the European Economic Community and to the European
Atomic ,Energy Community by the Convention relating to certain institutions
comm()n: to the European communities of 25 March 1957. Sohn, n. 33,
p. 65.
uSohn, n. 33, p. 65. A similar but somewhat different suggestion had been made
by the Co-mdinating Committee on Post-war International Judicial Organizations
of the American Bar Association in 1944. The committee recommended in its
report: "Whereas, the history of the development of judicial tribunals in various
nations demonstrates the advantage of circuit courts and the service by members
of the highest tribunals on circuit courts: 'Now therefore be it resolved ...
that a Permanent International Circuit Court should be established in the
capital of each member nation of the International Judicial System, with
jurisdiction over cases against the government in whose capital each court sits.
Each Circuit eourt should consist of one member of the World Court and one
or more international commissioners assigned to sit with the court in an advisory
capacity.''' American Bar Association, Proceedings of the Section of the Illter-'
national and Comparative Law, September 1944, pp. 92-3. The Chairman of the
Committee, Murdock, said that "nations should ordinarily be given the opportunity to defend cases brought against them in their own capitals, where
governmental records are reasonably available" (p. 102). Judge Hudson discarded this recommendadation as being not practicable and suggested instead
that the Court might create special, chamber under Article 26 of the Statute
with the consent of the governments.
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and exercise their functions elsewhere than a.t The Hague" (Article
28). '
It seems to be true to a great extent, as Judge Jessup has also
opined, that there might be certain psychological advantages in
having the Court sit from time to time in different parts of the
world. 45 If people in various nations could see it operate, it might
create more knowledge and confidence in its working. .It is also
undoubtedly true, ,as Judge Jessup points out, that this would add
to the cost of the working of the Court. But, to be sure, it will not
be more than the cost of a few bombers per year and the point is
whether it will not be worth spending.
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Following the admission of a large number of new memhersto
the United Nations, especially from Asia and Africa, there is sometimes found a strong feeling in the debates of the General Assembly
that the membership of certain bodies of the United Nations,
including the Court, should be increased so as to give these new
States a more adequate representation. The principle of equ.itable
geographical distribution is well established in the United Nations
practice and may be said to have wide applicability to thewhole
organizational structure. But it is not recognized by the Statute of
the Court as applicable to the election of judges. 46 Article 9 declares
that in the body of judges "the representation of the main forms
of civilization and of the principal legal systems of the world should
be assured." This is a different principle. The Statute, of course,
does not exclude the possibility of representation of more than
{)ne judge from a single legal system. But it does require that any
main form of civilization or principal legal system of the world
should not be left unrepresented. Admittedly, the concepts are
extremely vague and it is difficult to give a precise answer. As composed at present, the Court has four Western European, two
Communist, two Latin American, four Asian,47 two African,48 and
one North American judges. A comparison of the composition of
4fiJessup, n. 34, p. 107; Larson, n. 37, pp. 1045-6.
4dSorensen, n. 23, pp. 262-3.
41Japan, Lebanon, Pakistan, and the Philippines.
<IBSenegal and Nigeria.
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the International Court of Justice and that of the Permanent Court
clearly shows a considerableevolution. 49 But it may be contended
that the civilizations and legal systems of Asia and Africa are not
adequately represented on the Court. Though it may not be possible
to increase the membership of the Court without affecting its
efficiency to a great extent,50 it can hardly be denied that further
adjustments will be necessary in order to assure these countries an
adequate representation on its bench. 51
But in spite of this under-representation of the Asian and African
legal systems, it seems to be a controversial and doubtful proposition to say that there is ~ny lack of confidence amongst these
countries in the Court. No country has ever given any such impression. On the contrary, the Court has been the subject of general
and well-merited praise. It is regarded even amongst the new AsianAfrican countries as "one of the noblest international institutions
we have achieved in modern times, designed to preserve peace on
earth."52 Moreover, by and large the judgements of the two Court$
give them a "reasonable claim to be included among tribunals of
acknowledged impartiality. "53 With the little work it has been given
to do, it has proved again and again that it can competently anq
objectively dispose of international disputes. It works in an "ivory
tower" isolated from political pressures and national prejudiCes,
"a 'tower' in which there is neither east nor west and to which
the only allegiance is a pledge to do judicial duties honourably,
4DIn 1922, out of 15 judges and deputy-judges who took office, there were ten
European (including East European but not Communists), two Latin American,
two Asian (China and Japan), and one United States citizen.
50Edward Hambro, "Should the Membership of the International Court of
Justice Be Enlarged?" Zeitschri/t Fur Auslandisches Offintliches Rect Und
Volkerrecht, 1958, p. 147.
51Sor ensen, n. 23, p. 263.
52Foda, n. 35, p. 168. See also M. C. Chagla, "Rule of Law and the Inter":
tional Court of Justice," Proceedings of the American Society of International
Law, 1960, n. 6, pp. 237-43. It is not difficult to find such expression of views in
the debates of the United Nations organs.
.
53Jessup, n. 34, p. 120; see also William Samore, "National Origins vs. Impartiai
Decisions: A Study of World Court Holdings," Chicago-Kent Law Review, Vol.
34, June 1956, p. 194; Arthur Larson, "World Rule of Law: Is it Practical?"
Danforth Foundation Project Lecture delivered on 3 November 1959 in East
Carolina College, Greenville N. c., p. 13.
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faithfully, impartially, and conscientiously."54 It is significant that
although the reaction of a number of people untrained in international law and unfamiliar with the Court or its jurisprudence has
been adverse,55 the most competent professional opinion finds no
reason for lack of confidence in the personnel or the integrity of the
Court or in· the predictability of its jurisprudence.56 One is, therefore,
tempted to agree with the view that "distrust of the competence and
impartiality of the International Court of Justice is scarcely the
reason why governments do not submit more cases to that tribunal."57

VI
The foregoing discussion has left us unconvinced that the "new"
Asian-African countries are peculiarly reluctant to submit· their
disputes to any third-party settlement. Of course they have been
extremely cautious and have not been prepared to accept any
far-reaching obligations in this regard. This may be due to their
over-sensitive ~ttitudes towards their newly won freedom and
distrust of any move which might curb even to a limited extent their
sovereignty, especially in economic matters. This attitude has been
specially encouraged because of the present cold war between the
rival power groups. Sometimes it may be due to a feeling that many
of their disputes, especially border disputes, are merely legacies of
the past colonial age when the colonial powers exploited the situations for their own benefit.58 There is a feeling, therefore, that those
disputes should be settled by negotiations between themselves
because the World Court would not be able to appreciate the many
local factors involved in such disputes.

\

54John E. Read, "The Place for International Law and Justice in the Years to
Come," Report of the 48th Conference of the International Law Association held at
New York in 1958, London, 1959, p. 663.
55US Senate, 86 Cong., 2 Sess., Committee on Foreign Relations, Hearings,
Compulsory Jurisdiction of International Court of Justice, Washington, 1960.
"Briggs, n. 6, pp. 26-7.
·'Jessup, n. 34, p. 124; also see Arthur Larson, "The Facts, the Law, and the
Connally Amendment," Duke Law Journal, Durham, N.C., 1961, pp. 74-119.
.8Such, for example, is a territorial dispute between Ethiopia and Somalia.
There are some other border disputes between Arab countries which they feel
exist because "of the unnatural partition of this part of the world after the First
World War." Foda, n. 35, p. 30.
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But in fact this neglect or disregard of judicial methods for the
settlement of disputes is not confined to the "new" Asian-African
States. The old and powerful States have generally notgiven wholehearted support to the International Court. Their declarations
accepting the compulsory jurisdiction of the Court have been riddled
with extravagant and damaging reservations which tend to be doubly
, harmful. They not only frustrate any attempts to establish a rule of
law even amongst the "like-minded" States,but also show an example to newly emerging Asian-African States who are, as we have
said, already over-sensitive about their hard-won independence.
Basically, all the countries are guided by their national interests.
It does not help much to pick up a few cases, such as the AngloIranian' Oil Company, the Kashmir, or the Indo-Pakistan Canal
Water disputes, to point out that "new" countries are very reluctant to go before the Court. It is not difficult to find many such
examples from the other parts of the world. Thus Great Britain,
one of the chief supporters of the Court, refused to take her Buraimi
dispute to the Court, after the failure of arbitration with Saudi
Arabia. Professor Corbett rightly points out: "The determination
to keep this dispute out of the hands of the International Court
of Justice suggests either a lack of confidence in that tribunal
or some doubt as to the justice of the British case. "59
So also Australia refused to submit her Pearl Fisheries dispute
with Japan to be settled on the basis of international law. 60 The
United States invoked her self-judging reservation in the Interhandel
case. Israel, backed by France, Great Britain, and the United States,
refused to go before the Court in her dispute with Egypt over the
latter's right to stop Israeli ships and cargoes passing from the Suez
Canal. It is interesting to note that Egypt's declaration accepting
the compulsory jurisdiction of the Court is wide enough to permit
this question to be raised before it. 61 The disputes between Iceland
and Great Britain, and Great Britain and some of the Latin
American countries are only some of the examples to show that

countries are not yet prepared to end the practice of settling disputes
through what may be called "extra-legal" :means.
The real reasons for the reluctance of most States of the world to
accept the jurisdiction of the Court or any other tribunal for the
settlement of their disputes are the same. They include a lawyerlike fear that they may lose the case. Governments do not like
losing international litigation and since both parties seldom feel
equal confidence in the result, it is therefore not surprising that, in
most of the important cases, at least one party refuses to go before
the Court. And this is the case, as we have seen, whether they are
Eastern or Western States.
Moreover, it can hardly be denied that not all disputes can be
decided through judicial process. Though it is almost impossible to
draw a hard and fast line between law and politics, yet the two
fields must be kept distinct. There will always be disputes that are
political, diplomatic, and non-judicial. Professor Kunz has well
said that "it is an illnsion to believe that it ever will be possible to
transfer world history into nothing but a court procedure."62
Apart from this, as Judge Jessup has pointed out, with rare
exceptions, international litigation is not regarded as a friendly act.
Not only among the antagonistic groups of Communist and nonCommunist States, but also even among members of the same group,
international litigation is still regarded as an unfriendly act to be
avoided as far as possible. This psychology of the litigant, the
attitude that if somebody sues us in the Court there is something
very un(riendly in this action, is common among all the nations of
the world and is, perhaps, one of the greatest hurdles in the development ofa rule of law in the international field. 63
Above all, the division of the world into two power' blocs and
the resulting distrust and tension between States has led to the
general deterioration of the position of law in international affairs.
A general feeling on the part of the members of the United Nations
that law has little relevance to the problems involved in the maintenance of international peace and security under existing conditions, is the foremost reason, according to competent observers,
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··Corbett, n. 30, p. 182.
6°Rysichi Taoka, "Japan and the Optional Clause, Japanese Annual of International Law, 1959, Tokyo, 1959, pp. 8-9.
61Arthur Larson, "Peace through Law: The Role and Limits of AdjudicationSome Contemporary Applications," Proceedings of the American Society of
International Law, 1960, n. 6, p. 12.

O~Kunz, n. 22, p. 678; see also Lincoln Bloomfield, "Law, Politics, and International Disputes," International Conciliation, No. 516, New York, January 1958,
PI'. 257-316.
03Jcssup, n. 15, p. 24 ff.
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for the failure of the United Nations organs to make more use of
the advisory jurisdiction of the International Court of Justice. 64
The position is pretty bad, but is it hopeless? We think not.
Mankind needs peace and needs it desparately. Most of mankind
wants it. It is acknowledged everywhere that law in some form is an
indispensable means. It requires the joint efforts of all the States,
new or old, Eastern or Western. It is no use distrusting the new
States and thinking that they would never accept a rule of law.
n has been well said that "the old days of every nation for itself
and God for us all are gone forever." There cannot be any isolated
scheme for any particular States. The new Asian-African States,
we have tried to show, have not taken any peculiarly antagonistic
view towards the rule of law. On the contrary, they are taking a
lead in rejecting the cumbersome reservations in their declarations
accepting the jurisdiction of the Court65 and have started taking
more interest in its working. As we progress, even in "blood,
sweat, and tears," we have to realize that there are no easy and simple
solutions. But one of the most essential things to be remembered
is that we should try to fulfill this difficult task with understanding,
faith, and trust in each other.

\
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'The International Court of Justice
and Impartiality between Nations

WHILE ADMITTING the fact, repeated with somewhat excessive frequency, that law is not a panacea to solve all the ills of the international society, and that the International Court of Justice can be
helpful in solving only "minor" disputes, it can hardly be denied
that, if the peoples of the world are truly "determined to save the
succeeding generations from the scourge" of an atomic war,l which,
by all indications, is bound to be catastrophic, the Court can be
a powerful aid in that endeavour. It can help in the solution of many
international disputes which, if left to fester, might jeopardize the
world's peace. And let us not forget that almost any dispute between
States can be fanned by agitation to a dangerous intensity. Many
a time in the past, the Court has been helpful, in its peaceful and
quiet way, in resolving some potentially dangerous conflicts which
might have led to rupture of peaceful relations. Through its wise
judgments and sober advisory opinions, the Court has contributed
to the elimination or reduction of tensions which may not have led
to war, but which may have poisoned the relations between otherwise friendly nations. In this fashion it has facilitated co-operation
among States.
But more important, though less spectacular, has been the contribution of the International Court, "in the formulation-or
clarification-of an imposing body of rules of international law," 2
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6tSee generally L. M. Goodrich and Anne P. Simon, The United Nations and
the Maintenance of International Peace and Security, Washington, 1955, pp.
329-40.
65India and Pakistan have dropped the self-judging reservations from their
declarations.

4
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lPreamble to the United Nations Charter.
2Sir Hersch Lauterpacht, The Development of International Law by the Interlwtional Court, New York, 1958, p. 18.
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which has been of inestimable value. By applying international
law in a spirit of progressive realism, the Court has become one of
the chief agencies for the gradual development and growth of international law. Amidst the insistent challenges to the present system
of international law and the strong demands for its modification
in the light of the expanded world communitY,3 and in the absenceof any supra-national legislature to make these necessary changes,
the International Court can indeed play a very useful part in theestablishment of an acceptable legal order. This, it hardly needs to'
be emphasized, is one of the most essential conditions for the establishment of even a semblance of the rule of law in the present
almost "lawless" world society, on which, we have been warned
time and again, is staked the whole future of our civilization.
The real utility of the Court, however, depends upon the usemade of it. In the present unorganized international community,.
where, in spite of a long, persistent, and valiant struggle by all men
of goodwill, the jurisdiction of the Court remains still entirely
voluntarY,4 it is essential that the Court must enjoy prestige and theconfidence of nations, jf the latter are to be induced to submit
their disputes to judicial settlement, in increasing number. Putting
beyond anY' possible shadow of doubt the impartiality and (iisi tl terestedness of the highest international tribunal has, therefore, been
and continues to be the most vital question in the field of international adjudication.

rI
IIJ

il I

Thus, a British Foreign

If the matter in controversy is important, so that the defeat is a
a serious blow to the credit or the power of the litigant who is
worsted, that interest becomes a more or less keen partisanship.
According to their sympathies, men wish for the victory of one
side or another. Such conflicting sympathies interfered most
formidably with the choice of an impartial arbitrator. It would
be too invidious to specify the various forms of bias, by which,
in any important controversy between two great powers, the
other members of the Commonwealth of Nations are visibly
affected. In the existing condition of international sentiment each
great power could point to nations whose admission to any jury
by whom its interests were to be tried, it would be bound to
challenge; and in a litigation between two great powers the rival
challenges would pretty well exhaust the catalogue of nations
from which competent and suitable arbiters could be drawn. 5
This is the difficulty which stood in the way of unrestricted arbitration and has been the greatest stumbling block in its progress.
In every case, even after the States agreed to have recourse to arbitration, they insisted on the selection of arbitrators who had the
special confidence of the parties. The views and the past behaviour
of each nominated arbitrator were thoroughly checked. No State
was prepared to accept as arbitrators those unfavourable to its
views. Speaking about the United States policy in this regard,
Professor Borchard tells us:

ATTITUDE OF STATES TOWARDS THE COURT

A deep-rooted distrust and scepticism about the impartiality' of
"alien" judges has been underlying the policies of different States.
all through the history of international judicial settlement, which
3B.V.A. Roling, International Law in an Expanded World, Amsterdam, 1960~
S.N. Guha Roy, "Is the Law of Responsibility of States for Injuries to Aliens a
part of Universal International Law?" American Journal of International Law,
Vol. 55, October 1961, p. 863 ff.; R.P. Anand, "Role of the 'New' Asian-African
Countries in the Present International Legal Order," American Journal of
International Law, Vol. 56, 1962, p. 383 ff.; J.J.O. Syatauw, Some Newly
Established Asian States and the Development of International Law, The Hague.
1961.
4R.P. Anand, Compulsory Jurisdiction of the International Court of Justice.
Bombay, 1961, p. 26 ff.

affected its course in no uncertain degree.
Minister, Lord Salisbury, said in 1896:
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In the several cases which the United States has voluntarily submitted to the Permanent Court of Arbitration, we examined with
the greatest care the records of the arbitrators nominated in
order to determine whether by word or act they could be deemed
ever to have harboured a sentiment or doctrinal view unfavourable to the United States.

\

"Quoted in James Brown Scott, Proceedings of the Hague Peace Conferences:
Conference of 1907 (hereinafter referred to as Proceedings, 1907), Vol. II, New
York, 1921, pp. 316-7.
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the success of the cause to which we are unanimous in desiring to
render useful services. 7

Thus, he felt that the famous British authority on international
law, W.E. Hall, could never have been accepted as a judge of a
case in which the United States was a party because of certain
critical remarks against the United States and its policies made
by him. He went on to say:

Doubts were also entertained about the possibility of finding
judges of the first rank for the formation of such a court. The
plans foJ:' the formation of a permanent court foundered on the
rock of selection of judges in the two Hague Peace Conferences in
1899 and 1907 amidst heated controversy between the great powers
and the small States over representation on the bench and the
principle of equality of States. s It was not without superb statesmanship that this problem was solved in 1920 by the ingenious formula of that incomparable American jurist, Elihu Root, and this too
was possible only due to the formation of the League of Nations.
Under this formula, which later came to be known as the RootPhillimore formula, both the League Assembly, organized on the
principle of State equality which had been so much emphasized in:
1907, and the Council of the League, constituted so as to take
account of the hegemony of great powers who had always insisted
on permanent representation on any court that might be created,
were authorized, in separate elections, to select the judges of the
Permanent Court of International Justice. It was thus possible,
explained Root, that each would be in a position to veto the choice
of the other; in this way both the large and the small States would
collaborate on an equal footing in the choice of the judges and the
Court would merit the confidence of mankind. 9
But even after the Permanent Court of International Justice
came to be established, grave doubts were expressed about its
usefulness. Professor Borchard, speaking in 1923, gave eloquent
expression to such doubts:

It was only after we were satisfied of the personal and professional
records of the arbitrators nominated, in respect of their disposition
towards the United States, that the United States agreed to their
appointment as arbitrators in the cases mentioned. Other nations
doubtless entertain similar views of such matters. 6

In the light of these facts, it is not surprising to find that States
were extremely hesitant to agree to the establishment of a permanent
court with a fixed personnel and to renounce in a general WfLY the
right of designating the arbitrators themselves in every case that
arose. Such a project was thought to involve great dangers and
unpredictable risks which States were not easily prepared to take.
Thus, discarding a plan for the formation of "tribunal in advance
composed of a given number of judges representing different cou.ntries and seated permanently to try case after case," Leon Bourgeois,
the famous French jurist, said in 1899:
'
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This tribunal would in fact give to the parties not arbitrators,
respectively chosen by themselves with the case in view and invested with a sort of personal warrant of office by an expression of
national confidence, but judges in the private law sense, previously
named without the free choice of the .parties. A permanent court,
however impartial the members might be, would run the risk of
assuming in the eyes of universal public opinion the character
of State representatives; the governments, believing that it was
subject to political influence or to currents of opinion, would
not become accustomed to come to it as an entirely disinterested
court.
Freedom of recourse to the arbitration court and freedom in
the choice of arbitrators, seems to us ... the essential principle to
"Edwin M. Borchard, "The Permanent Com:t of International Justice" (address
delivered before the Academy of Political Science, New York, on 9 and 10 May
1923), Law and Justice, Vol. X, 1923, pp. 131-2.
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When ... the time comes for the submission of one of our cases
to the WorId Court, is it not clear that the presence on the Court

\

7Proceedings of the Hague Peace Conferences: Conference of 1899 (hereinafter
referred to as Proceedings 1899), New York, 1920, p. 710.
. "Proceedings 1899 and Proceedings 1907; Robinson, Arbitration and the Hague
Peace Conferences of 1899 and 1907, Philadelphia, 1936, p. 98.
9See Proces Verbaux of the Proceedings of the Committee of Jurists appointed
to draft the Statute o/the Permanent Court, 16 June to 24 July, 1920 (hereinafter
referred to as Proces Verbaux), pp. 389-90.
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"'parent" of the WorId Court never put much faith in its own child.
We may now examine briefly the views of most of the American
_witnesses who appeared before the Senate Foreign RelationsCommittee during the 1960 debates on the Connally Amendment. 14
A resolution passed by the Texas Bar Association, on 4 July 1959,
and submitted to the Committee stated that the World Court is"essentially foreign, not necessarily competent, probably political
rather than juridical in its attitudes and decisions, possibly dominated by our enemies and therefore likely disposed to be hostile tothe major interests of the United States."lS This "pathologicalfear"
-of the Court runs through most of the statements urging retention
-of the Connally Amendment in the United States declaration accepting the optional clause [(Art. 36(2)] of the Statute. Another typical
statement of this type runs as follows:

of even a single judge, to whose views, personal 'or professional,
we have reason to object, will deter us from submitting the case?
The personnel of the arbitrators orjudges is one of the strongest
factors in- inducing .or preventing submission. The longer the
Court sits, the more will the views of its judges become establi: .
shed and known. Any nation, therefore, having a national interest
in sustaining a different view will hardly be disposed to submit its
case to a judge or judges whom it will necessarily regard as biased.
Under these circumstances, therefore, he opined that "the fixed
personnel is a source of weakness rather than of Strength."lo It is
important to note the scepticism and distrust of States to submit
their disputes to the judgment of "foreign" judges which is revealed
in these words.
Nor can it be said that the successful working of the Permanent
Court of. International Justice and of its successor, the present
International Court of Justice, has led to the discarding of such
notions; The hearings before the Foreign Relations Committee ofthe United States Senate during 1960 and the debates in the Senate
on the issue of acceptance of the compulsory jurisdiction of the
World Court indicate the persistence of such sentiments. And let
us remember that the United States has been the greatest advocate
of third-party settlement and was in fact the first to introduce it
to the notice of the modern world. Its spokesmen have always been
in the forefront of advocates of this method and of the establishment of a WorId Court. It has justly been said that "the first suggestion of a WorId Court was made by America, fathered by America,
and insisted upon by America."11 And let us add that it ultimately
took its "birth" also through American hands. Americans have
justifiably been proud of this fact and they are right in declaring that
«if anything under the sun is Yankee all through, it is the pdnciple
of a WorId Court."12 The relation of the United States to the WorId
Court "is nothing less than that of parent to child."13 Yet this
l°Borchard, n. 6, p. 132.
llStephen Bolles, The American Struggle for Peace (pamphlet), Wisconsin,
1926, p. 18.
12Ibid., p. 19.
13James Brown Scott, The Relations of the United States to the Permanent
Court of International Justice (pamphlet), New York, 1923.
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There appears to be no real advantage to the United States in
belonging to WorId Court since we will be greatly outnumberedin membership on said Court which will include justices who
have matured in an environment and judicial climate foreign
to our own. It is only reasonable to assume that national ties and
interests will outweigh subconsciously, if not consciously, any
matters before the Court. 16
Some others went much further and contended that "this fantastically constituted Court,"J7 was "composed of members from Iron
Curtain countries which have atheistic governments" and that

\

14Connally Amendment is the popular name of a self-judging reservation made
by the United States in its declaration accepting the compulsory jurisdiction pf
the International Court of Justice under Art. 36(2) of the Statute, and it excludes
from the jurisdiction of the Court "disputes with regard to matters which are
essentially within the domestic jurisdiction of the USA as determined by the
USA." This sweeping reservation, which is against the very spirit of compulsory jurisdiction of the Court, came-to be bitterly criticized since the very day of
its inception and a strong movement has been going on in the United States
to remove it. See Anand, n. 4, p. 190 ff.
l'Compulsory Jurisdiction: International Court of Justice, Hearings before the
Committee on Foreign Relations, US Senate, 86th Congress, Second Session,
S. Res. 94, 27 January and 17 February 1960, p. 70.
16Statement by Karl O. Speiss, n. 15, p. 235.
17George M. Montgomery, Jr., on behalf of the American Coalition of Patriotic Societies, ibid., p. 134.
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"therefore by the very nature of this composition it is incapable
of dispensing true justice as we understand it."ls It was warned
that the Court which was "packed with members and dupes of
the Communist Party" could not be expected to do justice to the
United States. 19 To repeal the Connally Amendment would, therefore, mean subjecting the United States to an "international judicial
tyranny." It was moreover asserted that, with the rise of the Asian..:
African bloc, the United States would have but a small voice in
selecting the judges and "in all likelihood" the Court would include
Africans, Asiatics, and Cubans as well as Communists and neutralists and other judges "with little or no desire to treat the United,
States with fairness."2o
How far these statements and imputations against the judges.
of the International Court are incorrect and unreasonable, we:
shall have occasion to discuss in the following pages. But it is
important to note that the Senate Foreign Relations Committee
decided, on 29 March 1960, to postpone any further consideration
of the matter relating to the Connally Amendment, presumably
under the pressure of such public opinion.

ill.I',!,

III

Asian-African View
Though· such an antagonistic attitude has not been adopted by
them towards judicial means for the settlement of international
disputes; there is no doubt, that a feeling has come to arise among'
the underdeveloped "new" Asian and African members of the
international community that the present system of international
law, developed as it was historically among the Western European
countries, must now be interpreted and modified with due regard
to their economic and social conditions and the present changed
structure of the international society. As the International Court
of Justice can playa significant part in the framing of this new legal
structure, according to this view, it is essential to have judges who
are fully aware of, and feel sympathetic toward, these conditions.
This seems to be the chief reason for the strong demands
on the part of the Asian-African countries, for a more adequate f
representation on the international bench and for having judges
who have more sympathetic views toward their problems and!
towards their attitudes about international law, and may also'be:
a reason for their general reluctance to accept the jurisdiction
the Court.
All these views, as described above, confirm our conclusion:
that States are extremely reluctant to submit their disputes to any
tribunal consisting of "alien" judges unless and until they are"
assured of the absolute objectivity and impartiality of such a ttibunal, or at least feel certain that their case will be sympathetically:
considered by the Court. It is due to this reason that Judge Lauter-,

Communist Attitude
The negative and hostile attitude of the Soviet Union and other
Communist countries towards the Court is, of course, well known.
They regard the present International Court as merely "a tool
of Anglo-American imperialism" and do not expect "that arbitraL
tribunals or the International Court of Justice can guarantee:
impartiality and justice in the settlement of international conflicts." Relying on the Marxist theory that law is based on the will
of the ruling classes, the Communist countries believe that the:
interests and policies of the Communist and the capitalist States
are so basically opposed that impartial adjudication of disputes
between them is practically impossible. "Only an angel could be
unbiased in judging Russian Affairs," said the Russian diplomat,.

lBCharles R. Goldborough, ibid., p. 228.
19Raymond Wagner, ibid., p. 444.
20Quoted by Herbert W. Briggs, "Confidence, Apprehension, and the International Court of Justice," Proceedings of the American Society of [nternationaf
Law, 1960, pp. 27-8.

M. Litvinov, in 1922. 21 So long as the world is dominated by
capitalist States and the Communist States are in a minority, judges
of an international court, according to this view, are bound to have
sympathies toward capitalism. They, therefore, brand the International Court as a capitalist-imperialist instrument which simply
cannot be expected to do justice. In fact, proof of the correctness
of such a view, according to Soviet writers, is provided by the history
of arbitration'in the Legue of Nations and the so-called conspiracy
to use the World Court against their interests. 22

of'
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21Quoted by. Oliver J. Lissitzyn, The International Court of Justice, New York,
1951, p. 53.
""Percy E. Corbett, Law. in DiplomaCY; Princeton, 1959, p. 169 ff..
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pacht calls the problem pfimpartiality ofjudges as the"Cape Horn"
of international judicial settlement.23

is directly interested as a party. For, as we shall see, it is not with
these judges that the decision, as a rule, rests. The doubts refer
to judges, nationals of States not parties to the dispute, or what
may be called "neutral" judges. There is in fact a general feeling that,
unlike in national society, in the international sphere there are no
"neutrals." It is frequently pointed out that while in municipal
courts the disputants are, asa rule, unknown to judges whose attitude is accordingly one of detachment, the situation is absolutely
different before international tribunals where the number of litigants is incomparably smaller than within a State. So, while the
outcome of a dispute is ordinarily a matter of indifference to the
municipal judge, the situation is quite different in the internationai
field. Here, the judges are not ignorant of the parties and cannot
be indifferent. In fact, in the present interdependent world any
appreciable change in the relations between two States does not
remain confined to them but affects other States as well. Moreover,
formal military, political, and economic alliances, the community
of interests of States bound by ties of common race, culture, and
language, and mutual jealousies among nations, make third States
and their nationals directly interested in the outcome of the dispute.
The problem has become all the more acute in the present state of
international relations when the world has come to be divided into.
power blocs on ideological grounds, and there are conflicting int~
rests of the "old" and the "new" States. It is, therefore, the task
of securing what is called political impartiality or impartiality as'
between members of the international society, which constitutes
.
the main problem to be tackled. 26
Judge Lauterpacht also takes the view that differences between
the attitudes of national and international judges have been unduly
exaggerated,27 and that what has been said above in regard to
national judges applies to "neutral judges" as well. The problem
is in fact the creation in the minds of judges of a sense of international solidarity resulting from a clear consciousness in their minds
being citizens of the world. As Wehberg so well put it:

Reasons for Scepticism
What are the reasons for the scepticism about the impartiality
of international judges? It is generally believed and widely asserted that, whatever may be the case in the municipal field, where the
disinterestedness and impartiality of judges is always presumed
and is possible because the parties are generally unknown and
unrelated to the judges, the strong patriotic feelings of the judges
render such an objective attitude impossible in the international
field, especially towards one's own country. Whatever precautions may be taken, it is after all not possible to "de-nationalize"
a judge.
As a matter of fundamental principle, however, as Judge Lauterpacht rightly exclaims, the problem of impartiality of judges is
the same in the national as well as international society. It is a
problem of loyalty to the judicial oath of impartiality. "Only
the false conception of the State as a higher and sacrosanct associa··
tion," Judge Lauterpacht so wisely remarks, "makes the breach
of the judicial oath appear less discreditable when the duty of
impartiality is forsaken in the interest of a State and not for individual gain."24
He is very strongly of the opinion that the difference between
the duties of a municipal judge and an international judge should
not be exaggerated; in both cases, a man has got the capacity to
lift himself '~above his own interests or those of his group, and to
serve the cause of justice-a cause whose. identity with the ideal
of. pt::ace is in the. society of States. certainly not less than among
individuals within the State." To doubt the very possibility of
illtet:p.ation~l judges being impartial when their own national interests. are concerned, he says, is to s1).ow a shallow scepticism which
igA9res,both human nature and historical experience. 25
l3,ut tlie .conviction that international judges may not always
becapilple of the required detachment refers not merely, nor princi-.
pally, to tgtl attitude of judges in disputes in which their own State
2lJIersch Lauterpacht, Function ofLaw in the International Community, London,
1933, p. 203.
uIbid., p. 215.
"Ibid" PP. 217-8.

~:;,r\

or

The task of an international judge should properly be to look
after the interests of the community of States, not after the inte"8IMc/.. pp. 203·4.
MO/flJlc/., p. 217.
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rests of the individual State which has appointed him. The individual judge must decide not as a German, a Frenchman, or an
Englishman, but as an international judge. 28
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The qualities demanded from an international judge are indeed
rigorous. He must raise himself not only above his own interests,
as is demanded of a national judge, but above the interests of his
country. Even to talk of patriotism is a sort of provincialism for
him. As M. Loder, member of the 1920 Committee of Jurists,
which drafted the Statute of the Permanent Court of International
Justice, who later himself became a judge of that Court, laid down
the ideal:
The true judge has no nationality. He is the priest of justice;
he carries the scales; he defends truth against falsehood; he
looks neither to the right nor to the left; he takes no thought of
private interests nor of political ambitions. He is not a Frenchman, a Greek, or a Bolivian; he is first and last a judge. 29
In shorf, if it is not possible to "de-nationalize" the judges, it is
said, they should be "super-nationalized." This is certainly not
exclusively a question of machinery, though machinery does play
a big role. But, largely, the most important task is to seCure
judges of high moral and intellectual stature. The ideals have been
well laid down. How far the judges of the International Court of
Justice have been able to live up to these ideals, we shall examine
shortly.
SAFEGUARDS ADOPTED IN THE STATUTE

It is a mere truism to state that the respect for a court of justice
depends upon the character and attainment of its judges. Realizing the need for the selection of judges who may not only inspire
but command respect, the Statute declares in Article 2 that the judges of the International Court of Justice should be "elected regard28Hans Wehberg, The Problem of an International Court, Oxford, 1918, p. 73.
29B. C. J. toder, Documents concerning the Action taken by the Council of the
League of Nations under Article 14 of the Covenant and the Adoption by the
Assembly of the Statute of the Permanent Court, p. 230.
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less of their nationality from among persons of high moral character,
who pO$sess the qualifications required in their respective countries
for appointment to the highest judicial offices, or are jurisconsults
of recognized competence in international law." Fachiri explains
that the mention of high moral character in the Statute is not a
mere cOll\;entionalphrase, but has reference to the essential qualities of a good judge,ao which were described, for example, by Lord
Phillimore in his report to the 1920 Committee of Jurists as loyalty,
probity, a certain breadth of vision, patience, and courage. a1
According to Judge Hudson, moral integrity "embraces more than
ordinary fidelity and honesty, more than patent impartiality. It
includes a measure of freedom from prepossessions, a willingness
to face the consequences of views which may not be shared, a
devotio:q to judicial processes, and a willingness to make the sacrifices which the performance of judicial duties may involve."s2
But apart from high moral character, the judges must be men
of great ability, men learned in the law, and with the wisdom to
apply it soundly in the cases that come up before them. A legal
ignoramus has no place on the bench, nor ordinarily has a legal
scholar without practical experience in the affairs of States.ss The
provisions of Article 2 of the Statute have sometimes been criticized as not giving sufficient guidance for the selection of the best
candidates. The possession of qualifications required for national
judges, it is said, would in many cases give no indication of fitness
for service as an international judge. In general, the questions dealt
with by an international court differ very materially from those
which come up before national courts, and the approach to their
solution should be different. Apart from this, a person with a long
background of work on a national court, it is pointed out, is likely
(0 be so engrossed in the particular system of his own national law
(hat he may lack the freedom of mind necessary for dealing with
disputes governed by another system of law and between States
III1A.

M. Fachiri, Permanent Court of International Justice, London, 1925,

p. 23.

IIll'r{)ce.l' Verbaux, pp. 104-5.
lHllludson, International Tribunals, Washington, 1944, p. 34.
III1Sl:C for some interesting discussion relating to the necessity of. practical
1lX\wl'icncc for judges, Committee of Jurists on the Statute of the Permanent
('oml of International Justice, League of Nations, Doc. No. C. 166, M. 66,
11121), Vol. V, p. 24 fl'.
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each having a national law of a different character. The general
competence in international law is also a rather vague criterion.
,No "rule-of-thumb" tests can be applied and no examinations can
be held. 34 Moreover, it is pointed out that these two alternative
qualifications mentioned in Article 2 are not complementary to
one another and the order in which they are stated is not 10gical.34
It may be remarked, however, that no method of selection, and
no qualifications, however rigid or logical, will infallibly produce
the best jurist. In the last resort the excellence of the Court must
depend upon the character and personality of the judges selected
rather than upon academic and artificial qualifications. It may also
be mentioned that the qualifications enumerated in Article 2 are
merely declaratory of the principles to be observed in the nomination and election of judges. They neither impose, nor are they
intended to impose, any enforceable bar or disqualification upon
persons once they have been duly elected. No person once elected
can subsequently be disqualified because he does not possess these
qualifications.
.
In actual practice, it is important to note, almost all the judges
elected to the Court have brought to it a wide range of previous
experience, both national and internationa1. 36 In fact, a list of the
judges who have been on the bench of the World Court reads like
the begimiing of a list of the world's outstanding international lawyers. Their opinions would carry great weight even if not backed
by the judicial authority of the Court. It may be confidently stated,
apart from the views of some uninformed critics,37 world opinion
is virtually unanimous in holding that the actual record of the background and experience of the judges demonstrates that this is a
very distinguished and competent court of the world. SS It is true
that judges have been, are, and will always be of uneven calibre.
Some of them are more outstanding than the rest. The fact remains,
however, that a nucleus of first-class people is· necessary and suffi3l Hudson, n. 32, pp. 39-40.
3aShabtai Rosenne, The International Court of Justice, Leyden, 1957, p. 119.
8sHudson, n. 32, pp. 39-40.
87See n. 15.
8sArthur Larson, "The Facts, the Law, and the Connally Amendment,"
Duke Law Journal, 1961, pp. 107-9; "The Law Structure of Peace," Tennesse Law
Review, Vol. 27, 1960; p. 505; M.O. Hudson, "The New Bench of the World
Court," American Bar Association Journal, Vol. 32, 1946, p. 143.
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cient. They can pull the rest with them,and give confidence in the
judgments of the Court. Both the Permanent Court and. its successor, the present International Court, have indeed won universal
acclaim.

<\
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Election P.rocedure
With a view to maintaining the ideal of judicial integrity and
impartiality and with the general object of reducing political factors
in the Court's composition, the Statute adopts a system of indirect
nomination of candidates for election as judges to the Court through
the instrumentality of the national groups of the Permanent Court
of Arbitration, in lieu of direct nomination by the governments.
This method of nomination has the benefit of selection of candidates
by a body of persons with a certain degree of independence as
regards the governments by whom they have themselves been
appointed. However, as the national groups are appointed by
their governments, obviously the governments have an indirect
influence in the selection of judges, which is perhaps necessary; but
a government is not committed to the candidates chosen by its
group and is free, when it comes to election, to vote for whom it
wills.
Furthermore, Article 6 of the Statute recommends each of these
groups "to consult its highest courts of justice, its legal faculties
and schools of law, and its national academies devoted to the study
of law." This was supposed to give a sort of "juridical plebiscite,"
which would tend to remove any possibility of direct governmental influence on the nominations, and guarantee impartiality and
competence. 39
Under Article 5 of the Statute, at least three months before the
date of the election, the Secretary-General of the United Nations
is required to communicate with the national groups (through the
Foreign Ministers of the various countries) and invite them to
undertake the nominations. The persons nominated by the national
groups should be "in a position to accept the duties of a member
of the Court," which means perhaps no more than that the persons
nominated should have the essential qualifications specified in
Article 2. The nominating groups are not bound to ascertain that
IVA.S. De Bustamante, The World Court, New York, 1925, pp. 1l9~20.
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their nominees are willing to accept membership, if elected. A
recommendation is also added by the Secretary-General in his
'communications to the national groups to see that their nominees
possess "recognized practical'experience in international law" and
can at least read both the official languages of the Court and speak
one of them. A short biographical sketch of the nominees is also
recommended to be attached.
Each national group is expected to nominate not more than four
persons, not more than two of whom should be of its own nationality; and in no case should the number of candidates nominated by
a group be more than double the number of seats to be filled
(Article 5).
On receipt of the nominations, the Secretary-General of the
United Nations prepares a list of candidates in alphabetical
order, without indicating the source of their nomination, and submitsit to the General Assembly and the Security Council. In addition to the list, the Secretary-General customarily circulatesbiographical details of the candidates in order to enable the electors
to make their choice in full knowledge of the qualifications of the
persons chosen. Only the persons whose names appear on the
Secretary-General's list are ordinarily eligible for election.
. The two bodies then proceed "independently" of. one another
to eJect, from. among the names on the list, the judges of the Inter~
national Court. The proceedings in the two bodies are held simul,'
taneously. Care is taken to prevent either body from knowing in
advance the result of the balloting in the other. This means merely
that. the results of the voting are not communicated until both
organs have completed their meetings, and that only thereafter is a
comparison made between the two sets of results. It does not mean
that the individual States do not know the results in one or the
other organ,4o In both the General Assembly and the Security
Council, the candidates obtaining an "absolute majority" are
cQnsidered as elected. In the Security Council, it is important to
note, the. term means the absolute majority of the votes cast,
without any distinction between the permanent and non-p~rmanent
members [Statute, Article 10(2)], but in .the GeneralAs~emb~y
this has been interpreted to mean the smallest number greater
4°Shabtai Rosenne, The World Court: What it is and How it Works, Leyden,
.1962, p. 57.
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than half the potential voters, regardless of whether they were
present or voted. 41 The two sets of electiQns are carried out by
secret ballot in separate meetings, but the results are annQunced
after each ballot. The meetings of each organ c.ontinue uIJ,til the
exact number of candidates receive the required majority, and
balloting continues until that r.esult has been attained. As soon as
the results are complete, they ,are formally communicated to the
other organ, and candidates whose names appear on both lists are
formally declared elected by the President of the General Assemblv.
One meeting may, therefore, have an indefinite number of ballot"s.
If all the places cannot be filled after the first meeting the process
continues for a second and a third meeting of each organ, and again
each of the meeting continues with as many ballots as may be
necessary.
If after three meetings all the places are not filled, the machinery
for resolving the deadlock comes into operation. A joint conference of three members appointed by the General Assembly and
three by the Security Council is formed at the request of either of
the two bodies, for the purpose of choosing one name for each
seat still vacant, and submitting it to the. General Assembly and the
Security' Council for their acceptance: If the joint conference is
unanimous, the person or persons so designated need not be one
of those nominated by the national groups. If the JOInt conferenCe
is satisfied that it will not be successful in procuring an election, the
judges already elected are empowered to fill the vacant seats from
among the candidates who have received votes either in the General
Assembly or the Security Council. If there is a tie here, the eldest
judge has the casting vote. An occasional vacancy created by the
death or resignation of a judge is to be filled by the same process.
Since 1946, one general election of the whole membership of
the Court in 1946, seven partial elections of one-third of the membership under the new provision adopted in the revised Statute
in 1945, under which five of the fifteen judges of the Court retire
everythreeyears,42 in 1948, 1951, 1954, 1957, 1960, 1963,3.nd 1966
41Rosenne, n. 35, p. 126~ For League practice, see Hudson, The Peimanent
Court ofInternational Justice, 1920-1942, New York, 1943, p. 245. ."
4'Under the 1920 Statute of the Permanent Court, the whole Court went out
of office after every nine years and there had to be a new election of the whole
membership of the Court as was, for example, held in 1930. This was replaced
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and seven supplementary elections to fill the vacancies caused by
resignationS or deaths have been held. 43 The elaborate provisions to
overcome a deadlock between the two electoral bodies have never
been required to be used. 44 As Shabtai Rosenne explains, the
prolonged phases, through which an election may go before the
deadlock becomes apparent, are generally sufficient to give enough
opportunity to the diplomatic process to resolve the conflict and
bring about a solution. 45
Appraisal of the Election Procedure
In spite of all the efforts of the framers of the Statute to free
the election process from political pressures, it may be asserted,
the procedure provided in the Statute has not proved to be an
adequate safeguard against such pressures. Perhaps such an
objective is not a wholly desirable one. Though it is undoubtedly
a magnificent goal that the candidates should be freely nominated
by independent jurists, it must be admitted that a national group
can ignore the desires of its government only at its own peril.
The candidates nominated by it might be completely neglected
or, what is more important, the members of the national groups
might find themselves personae non gratae. 46 The members of
national groups are in fact frequently moved by governmental
preferences, and, in quite a few cases, by suggestions of other
friendly governments. As Rosenne, with a lot of practical experience in the United Nations, tells us, a considerable amount of
diplomatic negotiation frequently commences even before the
nominating phase and sometimes a government initiates its diplomatic overtures well in advance, as much as a year or two before
the time of election. 47 It has been strongly recommended by a
number of jurists that the recommendation contained in Article

6 should be strictly adhered to. 48 But all these recommendations
have been as conveniently neglected as the original one. In a
number of cases the national groups do not even consult their
nominees to ascertain if they will be in a position to accept the
duties of a member of the Court, if elected. 49
The list of nominees by national groups is merely a list of eligible
candidates. When the list comes before the electoral bodies, political
factors can hardly be avoided. In fact, as Rosenne goes on to tell
us, diplomatic contacts become much more intense then. 50 The elections are conducted by the representatives of governments in these
two bodies, and of course their choice is final. They do, and perhaps
they must, see first of all how their governments' interests' are
affected. They must also consider the desires and preferences of
the governments friendly to their own. It is needless to object to
this process; it simply cannot be avoided. 51
Some safeguards have, of course, been provided. Article 8 prescribes that the two electoral bodies proceed "independently" of one
another to elect the judges. But they do not and perhaps cannot
proceed "independently." For one thing, Council members also
vote in the General Assembly, and naturally both delegations
receive the same instructions from their government as to how to
vote. Moreover, nothing prohibits the various delegations from
consulting one another. Indeed, at least on one occasion in 1951,
such consultations were encouraged. 52 Strong evidence of such
consultations is afforded by the consistency with which the same
candidates have been elected by both the electoral bodies on the
comparison of results of the initial separate elections. 53
Due to this sneaking in of political factors, the present system
of election of judges has come to be very much criticized. This
procedure, it is said, neither protects the independence of judges,

by the present staggered system of election in 1945 "in order to avoid serious
interruptions of the continuity of the Court." See United Nations Conference
on International Organizations, Vol. 14, p. 277.
43S ee for a detailed account of the elections of judges, Hudson, n. 41, p. 245
ff.; Rosenne, n. 41, p. 56 ff.; Bustamante, n. 39, p. 20 ff.
uRosenne, n. 40, p. 57
46Ibid.
4sHudson, n. 38, p. 143.
47Rosenne, n. 40, 'pp. 58-9.

4sProceedings and Committee Reports of the American Branch of the International Law Association, 1959·1960, New York, 1960, p. 92; P.e. Jessup, The
Use of International Law, Ann Arbor, 1959, p. 127.
49Rosenne, n. 35, p. 125.
6°Rosenne, n. 40, p. 59.
5lCf. Clyde Eagleton, "Choice of Judges for the International Court of
Justice," American Journal of International Law, Vol. 47, 1953, p. 463.
52Rosenne, n. 35, p. 133.
5'William Samore, ~'The World Court Statute and Impartiality of the Judges,"
Nebraska Law Review, Vol. 34, May 1955, pp. 619·20.
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nor ensures the election of the best qualified candidates. When the
Statute was drafted in.1920, it is pointed out, the main preoccupa~
tion of the authors of the Statute was to find a method of reconciling
the claims of the small and large powers on the question of representation on the Court. When, therefore, the difficulty was resolved
by the Root-Phillimore formula, there arose a general, but deceptive,
feeling that the most important problem in the. election of judges
had been satisfactorily solved. Experience, however, was to show
otherwise, according to some critics. Thus, Sir Hersch Lauterpacht
says: "The election of the judges by the simultaneous proceedings
of the Council and the Assembly is the haphazard result of an electoral process pure and simple with all the disadvantages of haste,
chance, physical fatigue, and political bargaining."54
This system, as we have seen above, was frankly designed .to
protect the interests of the great powers, Eyen at present, with a
minimum of understanding between themselves, the permanent
members of the Security Council can get their nominees elected.
But apart from guaranteeing this election of the nationals of permanent members, a fact which may of course be regarded as essential to the effectiveness of the Court, it does not appear that the
political value of the dual elections is very great. On the other
hand, there is a growing impatience in the General Assembly at
tneprivileged position of the permanent members' of the' ,security
Council. 55 'But unless a satisfactory alternative canb~ found"the
system probably may have to be retained if only for this purpose. 56
Moreover, it has been found that, as regards candidates other than
those of the nationality 'of the permanent members, the General
Assembly has its way in the end. 57
A view has also been expressed that, the elections have been
conducted, especially since 1951, on the basis of a regional allocation of seats on the bench according to some undisclosed understanding in the electoral bodies. 58 Some very able jurists have ser-

ved and are serving on the bench of the Court; but one cannot
have a feeling of assurance that judicial eminence and aptitude
are always the sole criteria for selection. It is doubtful whetlier
any votes are swayed by Articles 2 and 9 of the Statute. Inevitably,
in all these elections there is a certain amount of trading of votes. 59
Election of a candidate to the Court, or withdrawal of support for
a candidate, becomes part of a bargain concerning election of a
country to another organ, such as the Security Council. 60 Undoubtedly, there has always been a keen competition for places in the
Court and it is said that the present system of triennial elections,
which helps the integration of the election of judges with political
elections of other organs of the United Nations, has probably
intensified this competition, thereby giving undue importance to
political factors. 6I
The subject attracted the attention of the Institut de Droit International in 1952 and it adopted a resolution suggesting that election
of one of its nationals to the Court should not be a consolation
prize for a nation which failed to get elected to one of the counCils
of, the United Nations. The Institut, therefore, recommended that
the election of the judges should be kept altogether apart from the
elections relating to the other organs of the United Nations, and
should take place at the nearest possible date to the opening of the
Assembly and immediately after the closure of the general opening
debate. It also recommended that, apart from holding the proceedings simultaneously in the two organs, steps should be taken
to prevent any communications between them, save only that of
the official announcements made by each body. In 1954, reaffirming its previous resolution, the Institut further· recommended
that the judges should be elected primarily on the basis of their
qualifications in accordance with Article 2. 62
Howsoever attractive these proposals may be, no account seems
to have been taken of them and it is doubtful if the evils complained

54Lauterpacht, n. 23, p. 240; see also Rosenne, n. 35, p. 137.
55For an interesting but impractical suggestion for the elimination of one of
the two electoral bodies of the United Nations in its role in the appointment of
judges for the purpose of reducing political factors, see Samore, n..53, p. 626.
56Rosenne, n. 35, p. 134.
57Rosenne, n. 40, p. 57.
68Rosenne, n. 35, p. 137; Eagleton, n. 51, p. 463.

59Jessup, n. 48, pp. 125-6.
60See, for an interesting discussion of such bargains, Max Sorensen, "The
International Court of Justice: Its Role in Contemporary International Relations,"
International Organization, Vol. 14, Spring 1960, p. 262; see also Rosenne
n. 40, p. 59.
61Rosenne, n. 35, p. 137.
62Quoted in Hudson, "The Thirty-third Year of the World Court," American
Journal of International Law, Vol. 49, 1955, pp. 13-4.
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select the best men, but also to see that the independence of judges
be maintained, on which depends, to a large extent, their impartiality.
Without the necessary independence all the personal qualifications
of a judge-his character, courage, honesty, wisdom, and learning-are of little import or value.
To secure this impartiality and to prevent even the breath of suspicion about it, a number of positive provisions have been adopted in the Statute. In an attempt to recol}cile the demands of a
long and secured tenure-a key to the impartiality of the Courtand continuity of jurisprudence on the one hand, and the need
for the removal of judges who might not prove worthy of that
high post and the general desire to afford an opportunity to the
States to redistribute the seats after. short intervals, and thus to
intl'Oduce new blood periodically, on the other hand, led the framel'H of the Statute to propose that the judges should be elected
1'01' II pcl'iod of nine years and might be re-elected after the expiry of
tlllli II,WIll, It haH also been proposed that a judge elected to replace
IlllOfhlll' .ludgc, whose membership has not expired, should hold
ol'f1t!t1 I'OJ' tho remainder of his predecessor's term (Article 15).
Thero is (l widespread body of opinion prevalent at the present
time that, for the sake of the success and prestige of a permanent
COUl't of this kind, and in order to secure a greater political independence for the judges, the tenure of the judges should be extended to a longer period and in fact should be made for lifeP This,
it is said, would free them from all personal ambitions for the future
lind enable them to devote their energies to the great task for which
they have been appointed. While admitting that life tenure would
be an ideal provision, itis pointed out, on the other hand, that this
might lead to some very undesirable results. While some nations
would be gratified by being represented on the bench for a long
time, others would never be so honoured; and it would be difficult
in the present world for the latter nations to reconcile themselves
to being thus excluded. Moreover, life tenure might prevent the
representation on the Court of all the principal judicial systems as
called for in Article 9 of the Statute. Furthermore, the eligibility for

of can be cured by these administrative measures. The roots of the
difficulty go deeper. Rosenne has rightly remarked that so long as
political organs are charged with the conduct of the elections,
political considerations are bound to prevaiI,63 and it is no use
deprecating them. 64 There seems to be nothing unusual in the system.
Even in the countries most devoted to the concept of the rule of
law, the executive, in the last resort, appoints the judges. Howsoever
much this power may be checked, the appointment is made not only
because the candidate meets the relevant professional qualifications,
but because the executive has confidence in him. 65 As a keen observer
has remarked:
Whether judges should be elected or appointed is a political
question and in all honesty ought to be treated as such. You
may take the controlling power of selection from one group of
individuals and vest it in another but you cannot abolish it.
There simply is no such thing as automatic selection of any public
officer except where the office is hereditary. Any system which
places the power of selecting judges or other officials in the hands
of human beings or a group of humans is politica1. 66
Once appointed, the independence of judges is sought to be
safeguarded by various devices like security of tenure for the judges
and their immunity for all judicial actions. No alternative satisfactory system has so far been devised. The position is practically the
same in the international field.
PROVISIONS FOR MAINTAINING THE INDEPENDENCE AND
IMPARTIALITY OF JUDGES

Thi.sleads us to an examination of the different provisions devised
in the Statute for the purpose of maintaining the independence and
impartiality of judges. Needless to say, it is necessary not only to
63Rosenne, n. 35, p. 142.
e4Rosenne, n. 40, p. 59.
65Rosenne, n. 35, p. 118.
66Fisher, "Selection of Cook County Judges," quoted by A.T. Vanderbilt,
Judges and Jurors: Their Functions, Qualifications, and Selection, Boston, 1956,
pp.45-6.

\,

17 At the Second Hague Conference MM. Bourgeois, Scott, Merey, and some
othel's championed life tenure, but the plan for the projected Permanent Court
of Arbitral Justice provided for a term of twelve years. H. Kelsen, The Law .01
tIll' U"ltl'd Nations, London, 1950, pp. 466-75.
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re-election might seem to offset the disadvantages of the
temporary appointments. Under these circumstances, as an
experienced judge of the Permanent Court, A.S. de Bustamante,
remarked:
The strongest reasons for continuing a judge in office may have
to yield to the conditions that may arise in any large electoral
body, or to the fact that some of the electors will have appeared
in cases before the Court and will have been defeated or disappointed-or to the practical necessity for rotating the judges
among the various nations. 68
Similarly, the Informal Inter-Allied Committee in its report in
1944, while recognizing the fact that a tenure for life, subject to an
age limit,· would give stability to the Court and security of tenure
to the judges, and would generally. promote the cohesion and independence of the Court, felt that these arguments were. outweighed
by practical considerations and recommended the continuation
of the present system. 69
The tenure of judges elected to fill the occasional vacancies has
also been severely criticized. Not unreasonably it has been .pointed
out that, not only would a judge elected for a short unexpired term
be in a "precarious position," but that the relatively short term of
office offered may deter qualified persons from agreeing to be candidates. 7o Moreover, it is believed that thepoliticization of the
occasional election may be more serious than that of the regular
elections. These disadvantages, it is suggested, may be easily overcome
if the judges elected at occasional elections are allowed.to serve the
full term. 71
After a careful study of the subject, the Institut de Droit International at its 1954 session wisely suggested that the tenure of judges
should be increased to fifteen years, subject to age-limit, and that
the eligibility for re-election of the judges should be abolished. It
was also proposed that members filling occasional vacancies should
68Bustamante, n. 39, p. 136.
69 Report of the Informal Inter-Allied Committee on the Future of the Permanent
Courlof International Justice, Miscellaneous No.2, 1944, Cmd. 6531, para 34.
.7°Hudson, n. 41, pp. 163-4; Rosenne, n. 35, p. 130.
7lRosenne, n. 35, p. 130.
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also hold office for a fifteen years' term, irrespective of the period
for which their predecessors held office. 72 .
Security
Apart from a more or less long tenure of judges, Article 1&
ensures their position by declaring that "no member of the Court
can be dismissed unless, in the unanimous opinion of the other
members, he has ceased to fulfill the required conditions." As JudgeBustamante rightly remarks, this provision contains an exceedingly
important guarantee of justice: the decision must be unanimous. n ,
Article 19 guarantees diplomatic privileges and immunities to the
judges when engaged on the business of the Court.
The financial security of the judges is assured by Article 32~
which, after promising them high salaries to be fixed in each case,
declares that such salaries "may not be decreased during ... [their]
term of office." In all the discussions about the fixation of the
proper amount of remuneration of the judges since 1920, the underlying principle has been to

ensure high salaries to the judges not only so as to guarantee
their absolute independence and to give them a particular authority inthe eyes of the world but also to allow the choice of judges
to be made from among the most eminent men holding doubtless
in their own country either very important posts or posts which
are highly paid. 74
Disabilities imposed on Judges
In order to ensure that the bench, like Caeser's wife, be above
suspicion, the Statute imposes a number of disabilities on the judges.
Thus Article 16 lays down that members of the Court may not
exercise any political or administrative function, nor engage in any
other occupation of a professional nature. Article 17, paragraph
], provides that no member of the Court may act as agent, counsel,..
or advocate in any case.

.

lZQuoted in Hudson, n. 62, p. 14.
lOBustamante, n. 39, p. 137.
74Leon Bourgeois, League of Nations Publications, V, Legal (Report presented'
to the Council of the League of Nations on 27 October 1920), 1920, p. 89; see
utso PI'OCCS Verbaux, pp. 196,480-3; Rosenne,.n.35, pp. 173-4.
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The integrity of the Court is further sought to be safeguarded
by an indirect acceptance of the doctrine of recusation, i.e. appeal
against the participation of a judge on ground of relationship, or
known personal bias towards one or other of the parties. Though
an express right of challenge has not been adopted,75 it is declared
in Article 17, paragraph 2, that "no member may participate in the
decision of any case in which he has previously taken part as agent,
counsel, or advocate for one of the parties, or as a member of a
national or international court, or of a commission of inq"liiry,
or in any other capacity."
It may be assumed, according to Sir Hersch Lauterpacht and
Judge Hudson, that this article permits the parties themselves to
raise the question of impartiality of the individual judges, and that
it is not limited to an ex-officio action of the Court. 76 Along with
this may be read Article 24 which provides that "special reasons"
may be adduced, by a member of the Court or by the President,
to permit a judge to exclude himself from taking part in a particular
case, although normally a judge is not entitled to refuse to take·
part in the judicial work of the Court. Disagreement on this question is to be settled by the decision of the Court. It seems, as Judge
Hudson rightly points out, that a party cannot raise before the
Court the question of applying these provisions, though it might
inform the President of facts which would lead to his initiative in
the matter. 77 On a number of occasions the Court had the opportunity to apply and to put a practical interpretation to these articles,78
though there seems to be some amount of uncertainty in practice
about their application. 79
i These positive provisions of the Statute are reinforced by a

solemn declaration made by the judges in open Court, under Article
20 of the Statute and Article 5 of the Rules ofthe Court, to exercise
their powers "honourably, faithfully, impartially, and conscientiously." With all these precautions, the personal integrity of the.
judges may be taken for granted. In fact, in the history of permanent
courts, no judge has even been accused of being. swayed by considerations of personal gain, nor, it may be asserted, has any doubt
been. cast on the independence of the Court as a whole. 80

?~See statements by MM. Loder, Hagerup, and Baron Descamps, Proces
Verbaux, pp. 170-4,185-6.
?6Lauterpacht, n. 23, pp. 212-3; Hudson, n. 41, p. 370; Rosenne, n. 40, p. 70.
??Hudson, n. 41, p. 370.
"Thus Judge Benegal Rau considered it his duty not to sit in the Anglo-Iranian
Oil Co. case (Yearbook 0/ the I.C.J., 1951-1952, p. 89); Judge Basdevant did
not sit in the U.N. Administrative Tribunal case (Yearbook 0/ the I.C.J., 1956-1957,
p. 86); Judge Lauterpacht felt in the second phase of the Nottebohm case that he
Q)lght not to participate in the adjudication of the dispute (Yearbook o/the I.C.J.,
J954-1955, p. 88).
?BFor a number of doubtful cases, Rosenne, n. 35, p. 143 ff.; for cases in the
Permanent Court, see Hudsonn. 41, pp. 359-70.

Political Impartiality
But although a man may not be influenced by personal. interests,
it is emphasized, it is the task of securing what we have earlier
referred to as political impartiality, i.e. impartiality in relation to
members of a given national community, which requires the most'
serious consideration. Judicial integrity, it is felt, may not be
impaired by the somewhat crude process of accepting bribes, but
there may be other situations imperilling the independence of the
judges and their capacity for a detached appreciation of the case at
issue. This again brings to the forefront the problem of nationality
of judges which has been the most important factor affecting the
attitude of States in relation to the composition of the international
courts. The fear against "foreign" judges has always led them to
insist on having judges of their own nationality, or at least of their
own choice, on the international bench. The whole system of
arbitration is based on this principl~. Even when the Permanent
Court came to be established in 1920 the practice of including the
national judges could not be avoided. Thus Article 31 of the Statute
not only authorized the regular judges to remain on the bench when
their own country appeared before the Court as a party, but provided
for the selection of ad hoc judges by the party or parties in case
they were not represented on the Court.
The provisions of Article 31 have been bitterly criticized as being
against the elementary principle of justice, namely, nemo judex in
re sua, that is, no one can be judge in his own cause. The explanation for accepting the system is, of course, historical. As is well
known, the administration of international justice developed out
diplomatic conferences for the settlement of disputes, at which

or

.ORosenne, n. 40, p. 62.
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one would expect t.o find all the interested parties represented, and
out of the process of arbitration where it was common for each
party to. nominate an arbitrator. It is argued, however,. that in a
permanent international court such an idea of representation of
interests should have no place and ought to have been abandoned.
It is to be regretted that such a provision should have been adopted
in the Statute. 8]
Though it was realized that the institution of national judges
was not strictly in conformity with the principle of impartial adjudication,81 these provisions were adopted because of a number of
suppossed advantages. Firstly, it was felt that the presence of a
national judge on the bench would not only inspire confidence
llmong litigants, but would enable their points of view to be fully
presented and understood; secondly, such a judge might be helpful
in explaining some exceptional features of the national legal system
not easily understood by foreigners; thirdly, he would help to shape
the form of the judgment so that it might avoid wounding national
susceptibilities; and, lastly, the opposing views represented on the
.bench would counter-balance. one another and would put the con~
tending parties on a footing of complete equality.83 The 1920
Committee of Jurists admitted in its report that it would be "logical"
that national judges should abstain from sitting and that these provisions made the Court more nearly resemble a court of arbitration
than a court of justice. But it argued: "We must not fo:t;get that
it is a court between States.... States attach much importance to
having one of their subjects on the bench when they appear before
a court of justice."84
_
Strong objections were again raised against the system in 1945
when the Statute came to be revised; it was felt, however, tbat.the
system of international justice had not advanced far enough to
justify abandonment of this system and that it was still essential to
keep it in order that the Statute of the Court might be acceptable to
States. 85
SlLauterpacht, n. 23, p. 224.
S2Proces Verbaux, pp. 531-7, 722.
s'Ibid., pp. 172, 528-38, 576, 720.
B4Ibid., p. 722.
BS'United Nations Conference on International Organizations, Doc. Vol. 14,
pp. I13-6; Report of the Inter-Allhtd Committee, n. 69, para 39..
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W'eakness in Favour of One's Own Country
Whatever might be the reasons for maintaining the system, the
fact can hardly be denied that it is very difficult for a man to resist
the affiliations of the people and the country with which his interests
are so much bound up. As a committee of the Permanent Court
itself, consisting of Judges Lbder, Moore, and Anzilotti, said:

Of all influences to which men are subject,none is more powerful,
more persuasive, or more subtle, than the tie of allegiance that
binds them to the land of their homes and kindred and fothe
great sources of the honours and preferments for which they "life
so ready to spend their fortunes and to risk their lives. This fact,
known to all the world, the Statute frankly recogn.izes. and deals
with. s6 '
These may be subconscious feelings and sentiments which may
prove to be stronger than an oath of judicial impartiality. A
study of the actual record of the two World Courts shows that
these fears are not entirely unfounded. The experience of the Court
shows that national judges, especially ad hoc judges, who have the
nationality of a party, or 'are appointed by a partY,87 usuallysuppbrt
the contentions of the governments of which they are nationals,
or by which they are appointed, either by agreeing with the majority
in upholding such contentions, or dissenting when the majority
reject such contentions. 88 It is of course not strange that a national
judge should often find himself convinced by the contentions of
his own government and certainly, as Judge Hudson believes, he is
under a strong temptation to support views which are widely held
in the country in which he lives. 89 To borrow the actual statistics
from a detailed study made by P.J. Liacouras at the World Rule of
Law Center, Duke Law School, USA, we find that in 53 issue's
decided by the. International Court of Justice up to the year 1960,
""Permanent Court of International Justice, Series E, No.4, p. 75.
87H may be mentioned that the judges ad hoc need not be nationals of the
parties appointing them. Thus in the Corfu Channel case, the Albanian Government appointed persons of Czechoslovakian nationality as its judges ad hoc;
and in the Nottebohm case, Liechtenstein appointed a person of Swiss nationality.
""Hudson, n. 41, p. 355; Shabtai Rosenne, n. 35, p. 152.
Ill/Hudson, n. 41, p.355.
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there were 108 known votes by national judges; in 79 of the 108
votes, the national judges voted in favour of the contentions of their
own governments. 90 Between 1961 and 1968, there were 12 issues and
8 known votes and in all the cases national judges voted for their own
countries. Reaching statistically similar conclusions in 1933 under
the regime of the Permanent Court, Judge Lauterpacht rightly
suggested that this "cannot be regarded as a mere coincidence."91
The position of ad hoc judges is more invidious in this connec.tion being somewhere in between that of independent judges and
that of representatives of the parties. 92 They have to make a solemn
declaration to act as judges, and are still probably expected by
their countries, in most cases, to defend their interests. Though
they participate "on terms of complete equality" with their colleagues [Article 31 (6)J, it must be admitted that their temporary status
and their normal dependence on their governments for future goodwill make the condition of assuring impartiality much less adequate
in their case than in that of ordinary judges. It is, therefore,not
surprising to find the ad hoc judges almost always supporting the
contentions of their governments. Thus, though no instance has
occurred since 1946 of a regular judge, a national of one of the
parties in a case, being alone in his views, an ad hoc judge has several
times constituted a minority of one. 93 Again, as Liacouras' study
shows, up to 1960, ad hoc judges voted for the States appointing
them 53 times out of 63, dissenting 30 times. 94 Since then, until
July 1968, ad hoc judges voted 13 times, always favouring their
countries of appointment, dissenting 7 times.
9'Peter J. Liacouras, The International Court of Justice, Vol. II, Durham, 1962,
p. 527b; Arthur Larson, "The Facts, the Law, and the Connally Amendment,"
Duke Law Journal, 1961, p. 110; William Samore, "National Origins v. Impartial
Decisions: A Study of World Court Holdings," Chicago-Kent Law Review,
Vol. 34, 1956, p. 201.
9lLauterpacht, n. 23, p. 230.
9·According to Hambro, judges ad hoc in nine cases out of ten do harm to the
working of the Court. Zeitschrift Fur Auslandisches Offentlisches Recht Und
Volkerrecht, Vol. 17, 1956-57, p. 240.
93Corfu Channel case (Jurisdiction) (ad hoc judge appointed by Albania),
Asylum case (Interpretation) (Colombian judge ad hoc), Haya de la Torre case
(peruvian judge ad hoc), and case concerning the Arbitral Award made by the King
of Spain on 23 December 1906 (Nicaraguan judge ad hoc). For cases under the
Permanent Court, see Hudson, n. 41, p. 354 ff.
94Liacouras, n. 90, p. 527b, Table 3; Samore, n. 90, p. 201.
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National Judges Voting against their Countries
The above tendency should not, however, be exaggerated. On a
number of occasions the national judges, including ad hoc judges,
have been found to reject the contentions of their governments.
As we have mentioned earlier, in no case, since 1946, has a regular'
judge, national of a party, been alone in his view. In 47 of the 87
times in which a national judge voted for his country's position,
he was with the majority of the Court. In only 40 of the 116
votes he was in the minority. There have been some notable instances of the nationa,l ju<;lges being included in the majority opinion
which decided against the contentions of their own State,95 and two
instances in which the national judge wrote an individual opinion
which in some respects went further than the judgment in dismissing
the' case of his own State. 96 In terms of exact figures, in 24 of the
116 votes up to 1968 the national judges voted against the positions
advocated by their countries. 97
This record, therefore, does not justify the conclusion that
national judges merely register and sanction the view held by their
own governments. Even when they support their government's
cases, it is not necessarily a manifestation of bias and can at least
partly be explained by similarity of outlook and legal tradition. 9B
Moreover, they always support their votes by meticulous statements and cogent reasonings. But apart from fill these facts and
figures, little value should be attributed, warns Judge Hudson, to
a "mere tabulation of votes," unless there is also a "careful analysis of the substance of the views expressed by the majority and the
minority."99 He in fact protests against "using the tabulated method
of baseball scores" for the purpose of evaluating the work of a
··Corfu Channel case (Merits) (British judge), Haya de la Torre case (Colombian and Peruvian judges ad hoc), Anglo-Iranian Oil Co. case. (British judge),
U.S. Nationals in Morocco case (French and American judges on some issues),
Minquiers and Ecrehos case (French judge), and Monetary Gold Removed from
Rome case (British judge). For cases in the Permanent Court, see Hudson, n.
41, pp. 354-60.
96Anglo-Iranian Oil Co. case (British judge). and Minquiers and Ecrehos case
(French judge).
97Liacouras, n. 90, p. 527b, Table 3; Larson, Questions and Answers on the
World Court and the United States (pamphlet), Durham, 1961, p. 27.
.9Rosenne, n. 35, p. 152; Hudson, n. 41, p. 359.
·'Hudson, n. 41, p. 355.
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judicial institution of the importance of the International Court. lOO
For that matter, he attaches little value to the mere fact that an
.ad hoc judge was the only dissenter in favour of his government.
Plea for the Removal of National Judges

Unconvinced, however, by the few cases in which the national
judges have given judgments against their own countries, and greatly
,disturbed by the fact that their presence on the bench is not in
accordance with strict judicial principles, some eminent modern
jurists, such as Lauterpacht, Kelsen, Hambro, McNair, and Corbett,
have strongly urged the abolition of this system. 101 Judges Lauterpacht, the most determined and eloquent opponent of this system,
has argued with irrefutable logic that there is a fatal lack of rationality in a system, which, while in view of the size of the' Court,
,conferring little actual benefit on the State appointing a national
2
judge,10 by necessity threatens to imperil the quality of absolute
disinterestedness which is essential to the effective functioning of
the Court. For, he says, the very presence of a national judge
100See discussion following a paper read by Hudson, "The Permanent Court
of International Justice," Proceedings of the American Society a/International'
Law, 1931, pp. 110, 113.
IOILauterpacht, n. 23, pp. 202-41; Kelsen, n. 67, pp. 471-4; Hambro, n. 92,
p. 240; McNair, The Development of International Justice, New York, 1956,
p. 12; P. E. Corbett, Law and Society in the Relations ofStates, New York, 1951,
pp.234-5.
IO'During almo.';t fifty years of the existence of the two World Courts, there
have perhaps been six cases in which it may be said,that the votes of the national
judges were, in effect, decisive: the Loius case, the French-Swiss Free Zones
case, and the South- West Africa case where the decisions were given by the casting
votes of the Presidents; and the Austro-German Customs Union case, concerning
the Rights of tlte United States Nationals in Morocco (on some issues), and the case
oOf the Right of Passage over India Territory where the decisions were reached by a.
majority of one. It is submitted, however, that, but for one single exception, the
Austro-Germans Customs Union case, where there were four interested' parties
,on the one side, three of whom had their nationals on the bench, and two States
,on the other having only one judge, in no case would the absence of a national
judge, regular or ad hoc, have changed the final decision in the. case. See Lauterpacht, n. 23, p. 235. For problems arising from the multiplicity of interested
parties and the consequent inequality of representation on the bench, see S.S.
,Wimbledon case, OdeI' Commission case, Austro-German Customs Union case,
Jnterpretation of Peace Treaties case, the case of Monetmy Gold removed from
-Rome, and the South- West Africa case. See Samore, n. 90, pp. 206-7.
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changes the ch~racter of the deliberations of the Court. They
cease to be a contest between the various aspects of the impersonal
claims of justice; they tend to degenerate into a contention
between the conflicting claim,S of the parties. The fine scales of
justice are loaGed with the crude and incongruous element of
partisan interest. 103
None of the arguments adduced in favour of the retention of the
system is strong) enough, according to this view, to overshadow
these considerations,104 which are reinforced by the fact that,while
usually dissenting from the judgments of the Court, the national
judges create bad feelings. Moreover, when dissenting opinions
contradict and attack each other as well as the majority decision
itself, the very authority and the prestige of the Court and its decisions are downgrade'd.l° 5
System of National Judges-A Political Necessity
In spite of all the theoretical and practical arguments against
the system of national judges, it is fully realized that it is not possible
to do away with the system. Nor i s it possible to find a proper remedy
by modification of the rights and functions of the national judges,
for instance, by not giving them the right to vote; this would result
in sanctioning formally the position of national judges as advocates
·of their national interests. The absence of confidence in a tribunal
of judges where a national of a party is not included does in fact.
,exist. 10G As a practical proposition, therefore, it would seem in the
light of experience that most States would refuse to bring a case
before the Court which lacked a judge of their .nationality. The
appointment of ad hoc judges certainly makes it resemble, in some
respects, the familiar arbitral tribunal ;107 but it is not a true arbitral
tribunal because of the presence of a large number of permanent
and "neutral" judges.
Rosenne goes a step further and advances a view that the prinl03Lauterpacht, n. 23, p. 233.
Ib4Lallterpacht, n. 23, p. 2.36; Samore, n. 90, pp. 206-7.
l05Lauterpacht, n. 13, pp. 231-2; Nicolas Politis, "How the World Court has
:Functioned," Foreigll Affairs, Vol. 4, April 1926, p. 451.
100Samore, n. 90, p. 208.
lOlCorbett, n. 22; p. 136.
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ciple nemo judex in re sUa is not a principle of international law_
The voting system in the United Nations organs,particularly in
the General Assembly and the Security Council under Articles 18.
and 27 of the Charter, is entirely different and the Charter, with
one single exception [in Article 27 (3)J, deliberately..rejects the nemoJudex principle. A weightier reason for accepting the institution
of national judges, according to Rosenne, is that, unlike in the:
case of political organs, the Court's decisions are strictly binding. To apply the nemo judex principle to the Court would pre-.
suppose a strict analogy between an international court and a municipal court, a clearly doubtful proposition according to him, that
would discount the political role which the Court plays. The recognition of the institution of national judges must, therefore, be:
regarded as a political necessity.los
Though the system is not strictly in accordance with the theory
of impartial adjudication, it is submitted, it does not affect much
the ends ofjustice. lo9 It is recognized by most writers to have served
very well. Jealous of their reputation, the judges have been extremely conscientious in the performance of their duties. There is,.
among judges, a powerful and ever-growing consciousness that
they are the trustees of the best and the most urgent hopes of humanity. On the other hand, national judges have proved their usefulness not only in creating confidence in the States, but also in familiarizing other judges with special features of their national laws,.
and at times with their national psychology affected by a particular
1lO
case. It is, therefore, possible to appreciate the truth of the statement of Professor Julius Stone that the institution is "a comparatively harmless concession to the surviving State prejudice against
submission to third-party judgement."111 Shabtai Rosenne also.
supports this view. The system, he says, "not only has a respectable:

historical lineage, but is fully justified by the complexity of international litigation and the strong political colouring which in fact
. attaches to it."112 This is certainly not a perfect solution. But let
us not forget that we live in an imperfect world, where perfection
is always a distant goal, hardly ever achieved.

l08Shabtai Rosenne, "Sir Hersch's Concept of the Task of the InternationaH
Judge," American Journal of International Law, Vol. 55, October 1961, p. 858~
see also n. 35,pp. 146-7.
lO·See n. 102; see also Norman L. Hill, "National Judges in the Permanent
Court of International Justice," American Journal of International Law, Vol. 25,.
1931, p. 682, where he opined that "none of the decisions .made by the Court
thus far would have been altered by the absence of the vote of an ad ho~
judge."
lloHudson, n. 41, p. 359; Hill, n. 109, p. 683.
lllJulius Stone, Legal Control ofInternational Conflicts, London, 1959, p. 115-
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Nationality has another and more important aspect. If the Internatioal Court is to be a real World Court, it is natural and.essential
that different parts of the world should be represented on it. However, Article 2 of the Statute declares that the judges should be
"elected regardless of their nationality." The phrase has a seductive
ring. It is an attractive formula. But, as Judge Hudson has rightly
pointed out, it is "hardly more than a counsel of perfection, if
that."1l3 In fact, it is doubtful if it declares a desirable goal at all.
Nationality of the judges is an important consideration which
neither the electors nor the general public will be disposed to ignore.
Indeed, the Statute goes on to require that heed be paid to the
nationality of judges and that the provision contained in Article 2
be, in effect, disregarded. Thus it is laid down that no two of the
judges "may be nationals of the same State" [Article 3(1)]; and
that if more than one national of the same State are elected, the
eldest of them shall be considered as elected [Article 10(3)]. This
rule of one judge per nation was adopted by the Statute, apparently
to enable as many States as possible to be represented on the bench.
Moreover, the electors are exhorted to "bear in mind"-and this
is most important-that "in the body as whole the representation
of the main forms of civilization and of the principal legal systems
should be assured" (Article 9). Perhaps this envisages an intellectual and a geographical distribution, but in effect it entails a consideration of nationality.1l4
The provision contained in Article 9 is undoubtedly a wise rule
which tends to "internationalize" the Court, if one may say so,
and it is a reasonable recognition of the fact that international
112Shabtai Rosenne, n. 35, p. 148.
l13Hudson, n. 32, p. 36.
lUHudson, "The New Bench of the World Court," American Bar -Association
Joul'l1al, Vol. 32, 1946, pp. 143-4.
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law is still to be found largely in national versions of it, and is
affected by national legal systems, outlook, and interests; "much
as the stream is coloured by the stratum over which it flows.'~l15
This provision aspires to a balancing of all these interests so as to
develop a universally accepted international law.
But apart from these considerations, the usefulness of the Court
would be impaired if attention were not given to the factor of
nationality. For example, undoubtedly Europe has produced over
recent years some of the most outstanding international· lawyers;
yet it would be childish to suggest that all or most of the fifteen
judges should be Europeans. North and South America can surely'
supply many able jurists; yet is it possible to have a Court predominated by the American judges? Everybody knows that a
national of each of the five permanent members of the Security
Council is necessary on the Court, not necessarily because each of
those countries can put up a candidate whose juristic qualifications
would be commanding, nor even because they can control the
results of balloting in the Security Council, but because the Court
might lack prestige if the factor of nationality were ignored to this
extent. lIB
But however essential the rule contained in Article 9 may be,
it is not clear how it can be effectively carried out except with the
goodwill of the electors. The Statute does not make any provision
for enforcing this recommendation. The problems in this connection, we are informed, are resolved partly by a series of "understandings" negotiated diplomatiCally, or evolved in the United
Nations practice; but in the last resort the result depends upon the
relative political strength of the various States in the electing organs.
There is little doubt, as Rosenne points out, that "these understandings are essential both for the successful functioning of the Court,
and for the smooth conduct of the elections. The membership of
the Court must reflect the international community as it is, and
not in an idealized fonn."l17
One such understanding is that each one of the five permanent
members of the Security Council should have a judge of its nation1l5Proceedings ofthe Hague Peace Conference, Vol. I, 1907, p. 351; JulillS Stone,
n. 111, p. 114.
116Hudson, n. 114, p. 144.
mShabtai Rosenne, n. 40, p. 50.

na1ity on the Court.118 However, in 1966 when the Chinese judge
was due to retire, China did not nominate another candidate and
a Philippian judge was elected instead. In any case, with at least
four seats excluded, only eleven seats remain to be distributed
among the other countries of the world. There does not seem to
be any understanding about the distribution of these seats, and
there appears to be a tendency on the. part of each region to try to
secure as many judges as possible from its area. Even if there might
have existed any understanding originally, it is doubtful if it could
withstand the new pressures built up after the large-scale admis~
sion of new members since 1955. When the United Nations was
established it had 51 members; today there are 124 members, apart
from the three other States which are parties to the Statute without
being members of the United Nations. l19 This has radically changed
the relative strength of the different groupings in the United Nations
and competition for the seats of the Court has, therefore, becoine
progressively keener .120
A comparative study of the composition of the two World
Courts at different times reveals a s~riking evolution commen-surate with the changes in the international political structure.
Thus, the previous Court was predominantly European in its com-'
position. Out of the fifteen judges who took office in 1922, there
were ten Europeans, two Latin Americans, two Asians, and one
US citizen. l2l The changed. political atmosphere after the Second
World War, and the shift of power from Europe to other areas;
came to be reflected in the composition of the Court. In 1946, seven
Europeans, four Latin Americans, one Asian, one African, one
Canadian, and one American were elected to that supreme bench.
In 1951, after a bitter fight, Europe lost one seat to the AfroAsian group. Since then until 1964, the distribution remained
practically the same, except for a number of intra-regional
118This is the modern form of the answer to the ever-present demand for
great-power representation which has permeated the whole history of permanent
international courts.
119Liechtenstein, San Marino, and Switzerland.
120Rosenne, n. 40, pp. 50-1.
l2lSorensen, "The International Court of Justice: Its Role in Contemporary
International Relations," International Organization, Vol. 14, Spring 1960,
p. 263; Hudson, n. 41, p. 776; Rosenne, n. 40, p.51.
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changes/ 22 and the Canadian judge having been replaced by an
Australian. In 1964, two more Latin American seats fell to AfroAsian countries. In 1965, a Lebanese was elected in place of the
Egyptian judge who had died. Until 1967, four West European, two
East European, two Latin American, four Asian, one African, one
American, and one Australian constituted the bench. In 1967, the
Australian judge was replaced by another African and the Chinese
by a Philippian.
In spite of these changes, the present distribution of seats
has come to be bitterly criticized as being disproportionate
from the point of view of representation of t!!e different parts of
the world. Thus, while the European and the American continents
are represented by six and three members respectively, there are
four judges representing the Asian countries and two representing
the whole of Africa.I 23 This, it is felt, may have an adverse effect
upon the ability of the Court to operate effectively, upon the willingness of States to submit disputes to the Court, and possibly upon
their willingness to abide by itS' decisions. 124 The question of more
adequate representation of the "new" countries on the Court has
become all the more acute in recent years because of the emergence
of a numerically strong group of African powers in the United
Nations and the consequent strengthening of the Afro-Asian group
in the Organization.
It may be argued, however, that the principle of "equitable geographical distribution," which is well-established and permeates
the whole organizational structure of the United Nations, is not
applicable to a judicial court. Article 9. refers to the necessity of
representation of the main forms of civilization and of the different
legal systems; which is a different principle. Moreover, it is beyond
doubt that the Statute does not exclude the possibility that one
legal system may have more than one representative on the Court.
What really matters, therefore, is whether any main form of civili-

:zation or principal legal system is left out. Though these concepts
:are too vague to allow a clear-cut answer, it can hardly be denied
that Asian and African civilizations and legal systems are not adequately represented on the bench of the Court. 125 Thus, M. C.
Chagla, India's judge ,ad hoc in the Right of Passage over Indian
Territory case, while appreciating the eminence of the judges
elected to the Court, remarked:
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12'For these changes and interesting different tables showing the distribution
of seats by continents, by regional groups, and by reference to principal legal
systems, see Rosenne, n. 40, PP. 51-3.
1.aThe countries represented are: France, Italy, Sweden, the United Kingdom,
Poland, the USSR, Mexico, Peru, the USA, Japan, Lebanon, Pakistan, the
Philippines, Nigeria, and Senegal.
lURosenne, n. 30, p. 141.

On the Bench of the International Court neither India nor China12(j
has a representative; in the absence of representatives of these
countries, can it possibly be said that the main forms of civilizations and the principal legal systems of the world are represented ?127
The representation of various civilizations and legal systems
is only a means to other ends of which the Statute itself gives a
hint. Undoubtedly, one of the most important functions of the
Court is to develop and modify the present system of international
law by the slow but effective process of judicial legislation. But
<mly a Court which is truly representative of the various legal
trends, systems, and interests in the world can crystallize the general
principles, which are common to the national legal systems of the
world. 128 There is' another political or psychological factor involved
here. Modern international law, as we all know, started as a Europeah and Christian law. The new members of the international
community had very little influence in shaping it. In these circumstances, if they are not given an active part in the application and·
development of the law, they may not put full confidence in it.
There exists an apprehension that the prevalence of political
factors, of course too powerful to be ignored, may make it difficult to mintain the required high standards of professional qualifications.I 29 As a solution to this problem, as well as to satisfy the
need for more adequate representation of the new members of the
United Nations, the suggestion is frequently heard that the size
12'Sorensen, n. 121, p. 263; O.J. Lissitzyn, n. 21, p. 50.
12"He was obviously referring to mainland China.
127M. C. Chagla, "The International Court," The Individual and the State,
Bombay, 1958, p. 21.
12BSorensen, n. 121, pp. 263-4.
12BRc'senne, n. 40, pp. 52-3.
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of the Court ought to be increased. Thus, in 1955, a group of Latin
American States proposed that the membership of the International
Court should be increased, along with that of the Security Council
and the Economic and Social Council, in order to secure an adequate geographical distribution to different regions. Although the
membership of the Security Council and the Economic and SociaL
Council was increased to 15 and 27 respectively, there was divided
opinion as to the advisability of increasing the strength of the Court.
Though the Asian and African countries generally supported the pro- .
posals, there was a strong opposition for the reasons that the Court
was not a political body, that the increase in the number of judges
would not be advisable on juridical grounds, and that even the present
membership of the Court could be readjusted to reflect more faithfully
the increasingly heterogeneous membership of the United Nations.13~
It can hardly be seriously argued that the internal efficiency of
the Court will be increased by adding to the already large body
-of fifteen judges. l31 Even when political pressure to enlarge the
Court might become irresistible, it is extremely necessary that the
increase should be as modest as possible. In this connection some
. jurists suggest that an addition of two or more judges might not
be entirely undersirable if such an addition can create confidence
in the International Court.I3 2
The problem is not strictly speaking a legal but a political one
and it is not possible to give a clear answer as to how the seats
should be distributed so as to create more confidence in the Court;
No automatic system can be found and it is perhaps not desirable
to make such provision, since the preoccupation mu.st be to get
the best candidates available. 133 The purpose would be defeated
if it is agreed in advance that certain countries are assured represen-
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tation. There ought to be possibilities for changing the seats so
that regard be had to future developments and also to the qualifications of the judges. Even so, it is clear that to some extent the
elections to the Court, as to the other organs of the United Nations,
should be in accord with the changed structure of the international
community.

Court-A Noble and an Impartial Institution
In spite of all the imperfections and weaknesses of the International Court that we have discussed above, there is not the least
doubt that it is still "one of the noblest institutions we have achieved in modern times, designed to preserve peace on earth."134 The
Court has magnificently fulfilled its task. All the greatest jurists of
the world have almost unanimously acclaimed the work of the
Court. Judge Jessup expressed the feeliligs of competent professional opinion when he said that "by and large the judgments of the
two permanent international courts give those Courts a reasonable
claim to be included among tribunals nf acknowledged impartiality."135 William Samore hardly exaggerated the position by declaring that "sweeping allegation to the contrary (notwithstanding),
the scales of justice at the international level have generally been
balanced with as pleasing a degree of impartiality as ever graced
an American Courthouse.';136 It is, of course, possible to disagree
with some of the decisions here and there, but generally speaking
the quality and integrity of the Court's decisions are accepted by
commentators as. excellent.
In spite of all the political colourings of the election process, the
present method has succeeded on the whole in the appointment of
praiseworthy judges. Probably not all the judges have been the
best available, but all selected have met the qualifications required.
It is true that the factor of nationality has been prominent during
election. But so long as the successful candidate was qualified, the

130See debates in the Special Political Committee of the General Assembly
11th, 12th, 13th, and 14th sessions (1956-1959); see also Sorensen, n. 121, p. 264.
1311n fact, it is all too well known that a court of 3, 5, or 7 members would be
more efficient and easier to deal with than a court of 11, 13, 15, or more. See
Report of the Informal Inter-Allied Committee, Miscellaneous No.2, 1944, Cmd.
6531, paras 29-31, where it is suggested that the number of the judges should be
reduced to nine.
132Hambro, n. 92, p. 151; Rosenne, n. 40, p. 54.
1331t may be mentioned that, in the League of Nations, aColombian proposal
to allot the judgeships to various continents, was wisely· rejected in 1920.
Hudson, n. 41, 1'1'.157,251.

mE. Foda, The Projected Arab Court of Justice, The Hague, 1957, 1'.168.
135P. C. Jessup, The Use of International Law, Ann Arbor, 1959, p. 120;
Arthur Larson, "The Law Structure of Peace," Tennesse Law Review, Vol. 27,
1960, p. 505; H. W. Briggs, "Confidence, Apprehension, and the International
Court of Justice," Proceedings of the American Society of International Law,
1960, Pl'. 25-8.
l:I8WilIiam Samore, n. 90, p. 194.
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fact that another candidate equally or even more qualified could not
be elected, might be regretted but should not be a ground for strenuous criticism. 137 Even though a few less qualified candidates
might have been elected because of political considerations, a vast
majority of the judges have been eminently qualified. 138
After the election is over, we may emphasize, the Court is given
every facility to maintain its independence. It has .been located at
The Hague so as to permit a measure of detachment from the
political atmosphere of the seat of the United Nations. Moreover,
it shares with the General Assembly the distinction of being the
only principal organ which neither submits, nor is expected to
submit, annual reports to any other organ. This means that the
judicial activities of the Court are never the subject of discussion,
much less of approval, by any other organ,139 The General Assembly
does consider the budgetary and administrative aspects of the Court,
but never on the basis of an annual report submitted by the Court.
More than a formal importance attaches to this, according to
competent observers, for· it clearly implies complete functional
independence of the Court. 140 Moreover, the judges have approached their task with almost a religious sense of duty and a determination to maintain judicial impartiality. As an experienced judge
of the International Court has said, the Court thus works
in an "ivory tower" isolated from all political pressures and
national prejudices: a "tower" in which there is neither east nor
west; and to which no allegiance is admitted, other than the
pledge to perform the judicial duties and exercise the judicial
powers honourably, faithfully, impartially, and conscientiously.141

13'Hudson, n. 114, p. 144; Rosenne, n. 35, p. 138.
128Samore, n. 90, p. 196.
13"The Annual Report of the Secretary-General on the work of the UN
Organization, of course, includes a section on the Court in its chapter devoted
to legal question. The Yearbook of the Court is in some respects equivalent to
an annual report, but it is entirely unofficial in character and is issued simply
forgeneritl information. Shabtai Rosenne, n. 35, p. 44.
140Rosenne, n. 35, p. 44.
141John E.. Read, "The Place for International Law and Justice in the Years
to come," Report of the 48th Conference of the International Law Associatioli
held in 1958, London, 1959, p. 663.
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Criticism of the Court unfounded
In spite of all these facts, however, it must be mentioned that
the Court has not been free from imputations of partiality and
political motivation, howsoever baseless these allegations may
have been. The judges of the Court have many times been suspected of following the political views of their own governments.
Thus, the Lotus case was widely criticized on this ground; it was
said that the judges from maritime States were all opposed to the
Court's conclusion and that only judges from States with lesser
maritime interests had favoured them. But, as Judge Hudson
pointed out, this was not the case with the American, Japanese,
and Italian judges who favoured the Court's judgment. In the
Austro-German Customs Union case, where the advisory opinion
was adopted by eight votes to seven, it was widely thought that the
judges who constituted the majority were guided by their national
sentiments. The Court was moreover accused by some writers of
converting a legal question into a political one and deciding it "on
considerations involving exclusively political speculation" ;142 and
the Court was branded as "nothing but a political body."143 But
some others have pointed out that a rather convincing argument
in defence of the Court's integrity could be made out and that the
advisory opinion did not justify a loss of faith in the Court.144
More bluntly, but truly, Fleming remarked that in fact the objectors
were so totally political and nationalistic in their thinking that they
could not conceive of judges on a World Court acting upon artything but political bias. 145
It is not difficult to find such criticisms of the Court's decisions
in some other cases as well; but· none of them stands to reason}46
142Edwin M. Borchard, "The Customs Union Advisory Opinion," American
Journal of [nternational Law, Vol. 25, 1931, PP. 711-6.
143Hiran Johnson, quoted by D. F. Fleming, The United States and the World
Court, New York, 1945, p. 98.
144Philip C. Jessup, "The Customs Union Advisory Opinion," American
Journal of International Law, Vol. 26, 1932, pp. 105-10; Hudson, n. 41, p. 360;
Lissitzyn, n. 21, pp. 53-4.
14"Fleming, n. 143, p. 97.
148Thus in the Corfu Channel case, it is asserted, "all of the Court members
from Russian-bloc States voted in favour of Albania." Richard H. Hedrich,
"Conservative and Progressive Attitudes manifested by Members of the I.C.J.,"
unpublished Ph. D: thesis submitted to the University of Maryland, 1959, p. 89.
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The allegation that judges vote merely according to the views of
their governments, has absolutely no basis. The closest-knit
group of States, politically speaking, in international relations has
been and probably still is the Communist bloc. But the voting
records of the judges from these States show no corresponding
solidarity. Thus, it is to be found, according to the detailed study of
Liacouras, that up to 1960, Judge Winiarski of Poland, in 21 judgments in which he participated involving 45 issues, voted with the
majority 33 times and with the minority 5 times; and in no case
was he alone in his views dissenting from the judgment of the Court.
Combining the votes of the two successive judges of the Soviet
Union, Krylov and Kojevinkov, during the same period, we find
that the Soviet judge, in 15 judgments involving 35 issues, voted
with the majority 21 times, and with the minority 14 times. Judge
Zoricic of Yugoslavia, whose term expired in 1958, in 13 judgments
in which he participated involving 36 issues, voted with the majority
26 times and with the minority 4 times,147 Between 1961 and 1968,
Judge Winiarski participated in 7 judgments' involving 12 issues,
voting with the majority 10 times and with the minority 2 times.
During this period, the Soviet judge Koretsky in the same
cases voted with the majority 9 times and with the minority
3 times. And never were they alone in their views. There are
more than a dozen instances in which the votes of judges
We find, however, that in the pr«liminary jurisdiction aspect of the CO/fu Channel
case, three Communist judges, Winiarski (Ploand), Zoricic (yugoslavia), and
Krylov (Russia) conctirred with the majority in rejecting Albania's preliminary
objections, while Albania's ad hoc judge dissented. While the Communist
judges dissented from the Court's opinion on merits which held Albania responsible for explosions in her waters, in the decision about fixing of the amount
of compensation due from Albania, the Polish and Yugoslavia judges voted
with the majority, while the Russian judge and Albania's ad hoc judge dissented.
With this record, nobody can say that judges vote only on the basis of political
views. About the decision in the case of Right of Passage over Indian Territory,
it was felt by a few superficial observers that the pronouncements of the various
judges of the Court were "in consonance with the political alignments of the
countries they represent." Indian Express, Editorial, 14 April 1960, p. 6.
A close perusal of the voting record in the case on different issues shows that
such an allegation has absolutely no basis. See similar criticism ofthe Court
in South West Africa Cases, Chapter 5.
147Lial;Ol,lraS, n. 90, Table 4, p. 453.
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from the Communist 'countries contradicted one another. 14s
In addition to the Communist and the non-Communist blocs,
there are other common interests which may be said to be affected
by a decision of the Court; as, for example, colonial and anticolonial States, big powers and small powers, developed and underdeveloped States, maritime States and non-maritime States, threemile-limit States and States with a territorial belt of more than
three miles width. We may add more instances. The cynic may
say that some of these interests are not vital enough to disturb the
solidarity on the Court. But the question is, where is the line to be
drawn? In fact it is difficult to find any political divisions on the
Court and its record so far shows that it can competently and
objectively dispose of international disputes without being entangled in such political controversies. 149 Deprecating the criticism
against the integrity of the Court and the impartiality of its judges
that were so freely and commonly made before the US Senate
Foreign Relations Committee in 1960, Professor Briggs said:
The muddy flow of misrepresentation about the Court and its
judges to which the US Senate has recently been subjected is
demonstrably the product ofignorance, prejudice, and fear-not
a rational fear or caution based on knowledge or experience, but
a morbid fear offoreigners and of the integrity, impartiality, and
knowledge of the law of foreign judges. At this level the correlation between apprehensive ignorance, on the one hand, and lack
of confidence, on the other, is almost 100 per cent. 150

Court merely a Reflection of the International Society ,
Although impartiality is a universally appreciated quality of
a judicial court, let us not forget that the impartiality of a tribunal
is always relative, never absolute. The ideal of absolute impartiality is hardly ever attained even in the judicial organs of the
l-IBSee Larson, "The Facts, the Law, and the Connally Amendment," Duke
Law Journal, 1961, PP. 110-1.
149G. Schwarzenberger ("States' Attitude Towards the I.e.I.," Current Legal
Problems, Vol. 4, 1951, p. 33) opines: "The World Court is one of the few international institutions of significance where East and West cooperate in perfect
harmony."
lGOBriggs, n. 135, p. 31.
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best organized States. Moreover, a comparison between relatively
small, compact, homogeneous, and highly integrated courts functioning in an integrated society on the one hand, and a comparatively bigger, heterogeneous International Court, functioning among only a very small number of sovereign States interconnected and rent by a complex system of political, economic, and ideological bonds and antagonisms respectively, shows
the difficult task of the World Court. Professor Lissitzyn, with
his characteristic sharpness, has well said that the impartiality
of any organ is limited by the framework in which it operates.
A court is an organ of the community and its basic function is to
serve the needs of the community.l5l Naturally enough the
World Court depicts, to some extent, the strength as well as the
weakness of the international community. It is neither necessary
nor perhaps desirable to adopt the standards of national courts
in the international field. The Court has indeed proved to be
one of the most useful organs of the United Nations. Its reputation has all along been good. Governments on the" losing
side generally refrain from impugning the integrity of its motives.
It may be said without much fear of opposition that the Court
has increasingly gained prestige. Under these circumstances, distrust
of the competence and impartiality of the International Court
should hardly be the reason why governments should not submit
their disputes to that tribunal,152

5
Ii

International Status of
South-West Africa
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ON 18 July 1966, the problem of South-West Africa, long smouldering, flared up into a burning question. On that fateful day, by the
casting vote of the President (the bench being equally divided 7 to
7), the International Court of Justice, after five and a half years
of proceedings costing million of dollars, more than a dozen volumes
of written pleadings, almost 300 hours of oral testimony, about
4,000 pages of evidence, and more than 100 Court sessions, decidedor refused to decide-the South- West Africa cases by declining to go
into their merits on the basis of a matter of "an antecedent character," which was not even argued by either of the parties. This
wholly unexpected decision-or lack of decision-stunned international lawyers who expected some new light from the Court on
this entangled issue, frustrated and enraged politically conscious
Africans, undermined the confidence of the newly independent
coul)tries in the Court and its capacity to do justice, and disappointed
every body who had been concerned with the problem. In order
to understand and appreciate the depth and import of these feelings
it is essential to look at the question of South-West Africa in its
historical perspective.
HISTORICAL BACKGROUND

\I'

it

!I!
Ii'

Iii

Iii
Ii'

Ii

:1
i,:
;d

l6lLissitzyn, n. :?,1, p. 58.
1I2Jessup, n. 135, p. 124.

A German protectorate before World War I, South-West Africa is
a vast and almost empty space of 318,099 square miles containing
only half a million people which includes about 400,000 Africans
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and nearly 73,000 whites, mostly of German and South African
origin. It was conquered and occupied in 1915 by the South African forces but, like all other German overseas possessions, surrendered to the Allies at the end of the War, although South Africa
wanted and expected to annex the Territory in accordance with
secret war-time.agreements. 1 However, under strong pressure from
President Woodrow Wilson, such desires of South Africa, as well as
several other allied countries in occupation of enemy colonies,
were frustrated and the Allies ultimately agreed to a peace of "no
annexations" and the principle of self-determination. As indepen-,
dence of these territories was not practicable because their peoples
were thought to be unable as yet "to stand by themselves under
the strenuous conditions of the modern world," a compromise
solution was devised and accepted in the form of mandatory system. 2
Under this system, as laid down in Article 22 of the League of
Nations Covenant, German and Turkish colonial possessions, whose
inhabitants were considered insufficiently advanced to be granted
self-government, were .entrusted _to the "tutelage" of advanced
nations to be "exercised by them as Mandatories on behalf of the
League" in accordance with the principle "that the well being and
development of such people form a sacred trust of civilization."
Securities for the performance of this trust were embodied in the
Covenant itself. The Mandatory was required to render to the
Council of the League an annual report in regard to the territory
committed to its charge (Article 22, paragraph 7). The degree of
authority, control, Or administration to' be exercised by the
Mandatory was to be explicitly defined in each case by the Mandate
Agreement (paragraph 7). A Permanent Mandates Commission.
was established to receive and examine the annual reports of the
Mandatories and to advise the Council on all matters relating to the
observance of the Mandates (paragraph 9).
The "Mandates" or "mandated territories" were divided into
three categories, A, B, and C, "according to the stage of the development of the people, the geographical situation of the territory,
its economic conditions, and other similar circumstances" (Article
lFor a survey of the history of this period, see Applicant's Memorials, SouthWest Africa cases, 1966, pp. 3-58.
2Quincy Wright,' Mandates under the League of Nations, Chicago, 1930,
p. 24 ff.
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22, paragraph 3). Without going into the details of comparatively
advanced territories placed under categories A and B (paragraphs
4 and 5), category C included certain territories (South-West
Africa, New Guinea, Nautu, Western Samoa, and North Pacific
Islands),

r/

which owing to the sparseness of their population, or their small
size, or their remoteness from the centres of civilization, or their
geographical contiguity to the territory of the Mandatory, and
other circumstances, can be best administered under the laws of
the Mandatory as integral portions of its territory, subject to the
safeguards above mentioned in the interests of the indigenous
population (paragraph 6). .
Protected by these safeguards expressly provided in the League
Covenant, the former enemy territories were allotted to the countries
which occupied them during the war as Mandatories on behalf of the
League. Cast in the form of a resolution rather than a convention,
the Mandate Agreement (or "declaration") relating to South-West
Africa,3 adopted by the Council on 17 December 1920, recited in its
preamble that Germany had renounced its rights in South-West
Africa to the Allies; that the Allies had "iri accordance with Article
22" of the Covenant agreed that the Mandate should be conferred
on His Britannic Majesty "to be exercised on his behalf by the
Government of the Union of the South Africa"; and that the
Union "had agreed to accept the Mandate [and] ... to exercise it on
behalf of the League of Nations in accordance with the following
provisions." After an article defining the territory subject to the
Mandate, Articles 2, 3, 4, and 5 laid down the obligations of the
Mandatory. The last two articles provided assurances for the
proper conduct of the Mandate. Article 6 required annual-reports
"to the satisfaction of the Counci1." The first paragraph of
Article 7 laid down that the consent of the Council was needed "for
any modification of the terms of the Mandate"; but it was the
second paragraph which provided the means for attacking the
conduct of South Africa before the International Court of Justice:
SFor the text of the South-West Africa Mandate see joint dissenting opinion
'of Judges Sir Percy Spender and SirG. Fitzmaurice, I.C,J. Reports, 1962, pp.
487-8.
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The Mandatory agrees that, if any dispute whatever should
arise between the Mandatory and another Member of the
League of Nations relating to the interpretation or the application of the provisions of the Mandate, such dispute, if it cannot
be settled by negotiation, shall be submitted to the Permanent
Court of International Justice provided for in Article 14 of the
Covenant of the League of Nations.
The final paragraph of Article 7 provided for deposit of the
declaration in the League's archives and for the forwarding of
certified copies to all nations which signed the peace treaty with
Germany.
While South Africa thus grudgingly agreed to administer SouthWest Africa as a mandated territory, the view persisted in the Union
and other colonial countries that the Mandates constituted annexa- .
tion under another name. However, throughout the League period
the Permanent Mandates Commission "checked all attempts on the
part of Mandatory powers-and there were many such attemptsto treat the Mandates as 'annexation in disguise'."4 In particular,
the South African administration of South-West Africa was closely
questioned several times in the Permanent Mandates Commission.
But probably because the Council of .the League acted only on
unanimous agreement, the Union did not suffer any serious censure.
It gave up annual reporting when the Second World War paralyzed
the League. 5

'!I

Trusteeship System
After the demise of the League of Nations, the United Nations
Charter did not provide for continuation of the Mandate system.
Instead, it established a very similar system of trusteeship "to promote the political, economic, social, and educational advancement
of the inhabitants of the trust territories, and their progressive
development towards self-government or independence" [Article
76(b)]. As laid down in Article 77, the system was designed to
apply to (a) "territories now held under Mandate"; (b) territories
41. Goldblatt, The Mandated Territory of South-West Africa in Relation to the
United Nations, Cape Town, 1961, p. 12.
·Elizabeth S. Landis, "Sollth-West Africa in the International Court: Act
II, Scene I," Cornell Law Quarterly, Vol. 49, Ithaca, N.Y., Winter 1964, p. 186.
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which might be detached "from enemy States in the Second World
War; and (c) territories voluntarily placed under the system by
colonial powers. It was deClared to be "a matter for subsequent
agreement as to which territories in the foregoing categories will
be brought under the trusteeship system and upon what terms."
But it was added that
Until such [trusteeship] agreements have been concluded, nothing
in this Chapter shall be construed in or of itself to alter in any
manner the rights whatsoever of any States or any peoples or the
terms of existing international instruments to which Members of
of the United Nations may respectively be parties [Article 80(1)].
While all the other Mandatories agreed to change with the time
and either granted independence to the mandated territories or
entered into trusteeship agreements placing them under trusteeship
system, South Africa sought to fulfil its long-cherished desire of
annexing South-West Africa with the Union. Even at the San
Francisco Conference, the South African delegate expressed this
intention. 6 At the first session of the UN General Assembly the
South African representative, in the Fourth (Trusteeship) Committee,
reiterated his government's desire to end the Mandate and amalgamate it with the Union-a step which, he said, was ardently desired
by the inhabitants of the Territory. He stated, however, that
"the decision of the Union would be submitted' to the General
Assembly for judgment."?
In April 1946, Members of the League met to dissolve their
Organization. Speaking in one of the closing sessions of. the
League Assembly on 9 April 1946, the South African delegate,
after announcing his government's decision t6 press in the next
UN General Assembly session for incorporation of South-West
Africa, continued:
In the meantime, the Union will continue to administer the
Territory scrupulously in accordance with the obligations of the
Mandate, for the advancement and promotion of the interests
of the inhabitants, as she has done during the past six years
OSee dissenting opinion of Judges Spender and Fitzmaurice, On. 3, p. 538:
7See dissenting opinion of Judge Van Wyk, I.C.J. Reports, 1962, .p. 624.
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when meetings of the Mandates Commission could not be held.
The disappearance of those organs of the League concerned
with the supervision of mandates ... will necessarily preclude
complete compliance with the letter of the Mandate. The Union
Government will nevertheless regard the dissolution of the League
as in no way diminishing its obligations under the Mandate,
which it will continue to discharge with the full and proper
appreciation of its responsibilities until such time as other
arrangements are agreed upon concerning the future status of
of the territory.s
The League Assembly at its final meeting on 18 April 1949 took
note of
the expressed intentions of the Members of the League now
administering territories under mandate to continue to administer
them for the well-being and development of the peoples concerned·
in accordance with the obligations contained in the respective
Mandates, until other arrangements have been agreed between
the United Nations and the respective Mandatory powers. 9
Advisory Opinions on the International Status ofSouth- West Africa

South Africa had so far not entirely repudiated its obligations
under the Mandate. But it began to take an increasingly intransigent attitude in face of not merely the General Assembly's refusal
to permit annexation, but also growing criticism by the Trusteeship
Council of the conditions of non-whites in South-West Africa and
its policy of apartheid. In 1949 it stopped sending annual reports
which it had been sending from 1946 to 1948 strictly for "information" purposes and on a "voluntary basis" without any "legal
obligation."lo However, these reports were severely criticized in
the Trusteeship Council and the General Assembly passed several
resolutions recommending that South-West Africa should be placed
under the International Trusteeship system. l l
aIbid., pp. 628-9.
9Ibid., p. 627.
l°L.C. Green, "The United Nations, South-West Africa, and the World Court,"
Indian Journal of International Law, Vol. 7, New Delhi, 1967, p. 494; Goldblatt,
n. 4, pp. 2$, 30.
11M. Hidayatullah, The South-West Africa Case, Bombay, 1967, p. 12.
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South Africa not only refused to comply with the General
Assembly's recommendation, but also began to claim for the first
time that South-West African Mandate had lapsed upon the dissolution of the League and that it therefore had no obligation to consult the UN on its administration of the Territory. Furthermore,
with the establishment of a blantantly racist· regime in Pretoria, it
extended to South-West Africa new and far more drastic apartheid
measures which were being practised at home. It also annouriced
at the same time the enlargement of the Union legislature to provide
for representation of South-West Africa in the South African Parliament-annexation in fact, if not in legal form, as it came to be
understood in the United Nations. Disturbed by the accumulating
evidence before it and frustrated by the growing intransigence of the
Union of South Africa, the General Assembly resolved on 6 December 1949 to request an advisory opinion of the International Court
on the legal status of South-West Africa. The Court was requested
to advise as to:
What is the international status of the Territory of South-West
Africa and what are the international obligations of the Union
of South Africa arising therefrom, in particular:
(a) Does the Union of South Africa continue to have international obligations under the Mandate for South-West Africa
and, if so, what are those obligations?
(b) Are the provisions of Chapter XII of the Charter applicable and, if so, in what manner, to the Territory of South~West
Africa?
(c) Has the Union of South Africa the competence to modify.
the international status of the Territory of South-West Africa,
or in the event of a negative reply, where does competence rest to
determine and modify the international status of the Territory?
1n its Opinion of 11 July 1950, the Court declared unanimously
that "South-West Africa is a territory under the international
Mandate assumed by the Union Of South Africa on December
17th, 1920." By a vote of twelve to two, it held that
the Union of South Africa continues to have the international
obligations stated in Article 22 of the Covenant ... and in the
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Mandate ... as well as the obligation to transmit petitions from
the inhabitants of that Territory, the supervisory functions to be
exercised by the United Nations to which the annual reports and
the petitions are to be submitted, and the reference to the Permanent Court ... to be replaced by a reference to the International
Court of Justice.
Thirdly, all judges agreed that the trusteeship provisions of the
Charter were available for South-West Africa, but by eight votes
to six the Court held that these provisions "do not impose on the
Union of South Africa a legal obligation to place the Territory
under the Trusteeship System." Finally, and again unanimously,
the Court said that the Union was not competent "to modify the
international status" of South-West Africa, but that such competence rested "with the Union of South Africa acting with the consent
of the United Nations."12
This Opinion was greeted with enthusiasm by many Members of
the United Nations and it was expected that it would help bring
about an agreement on South-West Africa. While adopting the
Opinion, the General Assembly established an ad hoc Committee
"to confer with the Union of South Africa concerning the procedural
measures necessary for implementing the advisory opinion."13 It
soon- became clear, however, that far from co-operating with the
Committee, South Africa was going to ignore the Opinion and proceed with its original policy, although without taking any formal
step to annul the Mandate and absorb the Territory. In order to
find some way to facilitate the operation of the United Nations as
a supervisory authority, the General Assembly established in 1953
a Committee on South-West Africa14 to exercise, in relation to that
territory only, the functions formerly performed by the Permanent
Mandates Commission, examining information, reports, and petitions, and reporting to the Assembly on conditions in the Territory.
This committee was also instructed to prepare a set of rules with
regard to the receipt and examination of reports and petitions conforming "as far as possible to the procedure followed in this respect
by the Assembly, the Council, and the Permanent Mandates Commission of the League of Nations."
121.C.!. Reports, 1950, p. 128 ff.
"Res. 449(v), 13 December 1950.

"Res. 749A(VIU).
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These instructions were in conformity with the Opinion of the
Court in which the Court had stated:
The degree of supervision to be exercised by the General Assembly
should not ... exceed that which applied under the Mandates
system and should conform as far as possible to the procedure
followed in this respect by the Council of the League .... 15
But there arose certain practical difficulties in view of the fact
that in the League Council voting was by unanimity, whereas in the
General Assembly it was by either simple or qualified majority, depending on the importance of the issue under debate. The Assembly
adopted in 1954 its Committee's rules relating to the hearings of
petitions from South-West Africa, including one on voting procedure by which it was to follow the procedure set out in Article 18(2)
of the Charter, requiring a two-thirds majority. The propriety of
this rule having been questioned, the General Assembly resolved to
ask the Court for another advisory opinion, to ascertain whether
this voting procedure was in accordance with the earlier Opinion
or whether some other voting method must be applied,16 Holding
that the Assembly received its competence from the Charter and
that it was within the Charter that the Assembly must find the rules
governing the procedure, the Court unanimously held the proposed
rule appropriate:
It would be legally impossible for the General Assembly, on the
one hand, to rely on the Charter in receiving and examining reports and petitions concerning South-West Africa, and, on the
other hand, to reach decision relating to these reports and petitions in accordance with a voting system entirely alien to that
prescribed by the CharterY
The Court pointed out that the "degree of supervision," which was
not to exceed that under the Mandates system, did not relate to
H'I.C..!. Repol'is, 1950, p. 138.
lURes. 904(IX).
J7Voting Procedure on Questions relating 10 Reporls {/nd Petitions concerning
tlte Territory of Soulh- West Africa, I.C.!. Reports, 1955, p. 76.
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the sys'tem of voting. 1s And in its first Opinion, the Court had
implicitly recognized that procedures could not be identical, "Consequently, the expression 'as far as possible' was designed to allow
for adjustments and modifications necessitated by legal or practical considerations. "19
In practice this Opinion made little difference in the situation.
South Africa refused to co-operate with the United Nations and
declined to submit petitions from the inhabitants of the Territory.
Tn search of an alternative, the Committee on South-West Africa was
inclined to hear orally petitioriers from the Territory. Such permission had never been granted by the League Council to the
Permanent Mandates Commission although it had made clear that
the power existed and might be granted in extraordinary circumstances.20 In any case, the procedure was challenged as going
beyond the limits of the 1950 Opinion, and the General Assembly
sought to find out if that was so. In another Opinion on 1 June
1956, the Court held, by eight votes to five, that the Committee might
properly grant oral hearIngs to petitioners, provided that the General'
Assembly was satisfied that such a course was necessary for the
21
maintenance of effective international supervision.
All these judicial pronouncements and the increasingly aroused
United Nations, however, could not move South Africa to change
its policy on South-West Africa. It maintained its hostile attitude,
emphasized the advisory, non-binding, and political character of
these Opinions, and continued to withhold any acknowledgment of
its' obligations to the organized international community. The
time had come for the adoption of a new strategy.
Contentious Proceedings
Realizing the essentially "non-binding" character of those judicial pronouncements and in a desperate bid to force South Africa to
change its course, a suggestion was made by the Committee on SouthWest Africa that contentious proceedings be initiated against South
Africa under Article 7 (2) of the Mandate Agreement by which
ISIbid., p. 74.
"Ibid., p. 77.
20Admissibility of Hearings of Petitioners by tlie Committee on SOllth- West
Aji-ica, I.C.!. Reports, 1956, pp. 28-9.
2IIbid., p. 32.
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the Union of South Africa had "agreed" that unresolved disputes
with any League Member concerning the Mandate should be submitted to the Permanent Court.22 It was thus possible to get a
binding judgment from the Court on the ground that a dispute
existed between South Africa as the Mandatory, and one or other
Member of the United Nations which had been a Member of the
League as to the interpretation or application of the Mandate.
The only two States in Africa which fitted this description were
Ethiopia and Liberia. Following this suggestion, endorsed by the
General AssemblY,23 and at the specific "request" of the Second
Conference of Independent African States in 1960,24 Ethiopia and
Liberia filed their applications with the Court on 4 November 1960,
which the Court, considering that the two governments were in the
same interest and were so far as the choice of a judge ad hoc was
concerned to be reckoned as one party, joined in one proceeding
before the Court. They invoked the jurisdiction of the Court
under Article 7 of the 1920 Mandate Agreement read with Article
37 of the Statute of the International Court,25 and asked the Court
to adjudge and declare that South-West Africa was a territory
under Mandate; that the Mandate was a, treaty under Article 37
of the Court's Statute; that South Africa remained subject to the
obligations set forth in Article 22 of the League Covenant and in
the Mandate, and that the UN was legally entitled to exercise the
supervisory functions of the League. Further, the Court was asked
to find that South Africa had violated its obligations by, inter alia,
failing to promote the material and moral well-being and social
progress of the inhabitants' of the Mandated Territory; by introducing apartheid; by substantially modifying the terms of the Mandate without the consent of the UN; by refusing to submit reports
22General Assembly, Official Records, 12th Session, SWA Committee, Special
Report, Supp. No. 12A(A/3625), 1957.
23Gen. Ass. Res. 1361 (XIV), 17 November 1959.
24R.W. Imishue, South-West' Africa: An International Problem, London,
1965, p. 56.
26Article 37 of the Statute of the I.C.J. provides: "Whenever a treaty or
Convention in force provides for reference of a matter to a tribunal to have, been
instituted by the League of Nations, or to the Permanent Court of International
Justice, the matter shall, as between the parties to the present Statute, be referred
to the International Court of Justice."
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and submit petiti0ns; and by establishing military bases in the
Mandate. 26
South Africa responded by raising objections to the jurisdiction
.of the Court. It alleged that the applicants had no locus standi
and the Court had no jurisdiction because:
Firstly, the Mandate for South-West Africa has never been, or at
any rate is since the dissolution of the League of Nations no
longer, a "treaty or convention in force" within the meaning of
Article 37 of the Statute of the Court, this Submission being
advanced
(a) with respect to the Mandate as a whole ...
(b) in any event, with respect t6 Article 7 itself;
Secondly, neither ... Government ... is "another Member of
the League of Nations," as required for locus standi by Article 7;
Thirdly, the conflict or disagreement alleged by ... Ethiopia and
Liberia to exist between them and ... the Republic of South
Africa, is by reason of its nature and content not a "dispute" as
envisaged in Article 7 of the Mandate . .. more particularly in
that no material interests of .,. Ethiopia and/or Liberia or of
their nationals are involved therein or affected thereby;
Fourthly, the alleged conflict or disagreement is as regards its
state or development not a "dispute" which "cannot be settled
by negotiation" within the meaning of Article 7.
Judgment of1962

In its judgment of 21 December 1962, on these preliminary
objections to its jurisdiction, the Court-though by the narrowest
possible majority, eight votes to seven-took exactly the same road
as had been followed by the Court since 1950, and acted in precisely
the same spirit, so far as its assessment of the Mandate and the
applicability of the jurisdictional dause in'serted .in Article 7(2)
of the Mandate Agreement was concerrred. 27 The Court found
26See South-West Africa cases (preliminary Objections) I.C,J. Repor(s, 1962,
pp. 322-4.
.
. 27It IS interesting to point out that during the preliminary proceedings of 196062,only three of all the thirteen ordinarY judges responsible for the Opinion of
1950 (Badawi, Basdevant, and Winiarski) were still in office; all the ten others
were new. I.H.W. Verzijl, "The South-West Africa Cases (Seco~d Phase),"
lntenwiona{ Relations, Vok3, London, October 1962, pp. ~9-90.
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that the Mandate was in fact and in law an international "instrument having the character of a treaty or convention and embodying
international engagements for the Mandatory as defined by the
Council and accepted by the Mandatory."2B This treaty established
an "international regime" which could not be said to have lapsed
with the dissolution of the League. The Court recalled its 1950
Opinion, wherein it had stated:
The authority which the Union Government exercises· over
Territory is based on the Mandate. If the Mandate lapsed, as
the Union Government contends, the latter's authority would
equally have lapsed. To retain the rights derived from the Mandate and deny the obligations thereunder could not be justified. 29
The Court also recalling that, in 1950, it had unanimously found
that Article 7 of the Mandate relating to the obligation of South
Africa to submit to the compulsory jurisdiction of the Court was
still in force declared: "The unanimous holding of the Court
in 1950 on the survival and continuing effect of Article 7 " . continues to reflect the Court's opinion today."30 It pointed out:
"The validity of Article 7 in the Court's view jWas not affected by the
dissolution of the League, just as the Mandate as a whole is still
in force. "31
The Court asserted that "judicial protection of the sacred trust
in each Mandate was an essential feature of the Mandates System."32
Under the unanimity rule the League Council could not impose its
will upon the Mandatory and the advisory opinions which it could,
seek from the Court were not binding. In these circumstances,
the only effective recourse for protection of the sacred trust would
be for a Memher or Members of the League to invoke Article 7
and hring the dispute as also one between them and the Mandatory
to the .. , Court for adjudication. It was for this all-important
purpose that the provision was couched in broad terms embrac28Sou th-West Africa cases (prdiminary Objections)" I.C.J. Reports, 1962,
pp. 330-1.
sOI.C.I. Reports, 1950, p. 133.
uOSee n. 28, p. 334.
ulIbid., p. 335.
32Ibid., p. 336.
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ing "any dispute whatever
between the Mandatory and
another Member of the League
relating to the interpretation
or the application of the provisions of the Mandate ... if it
cannot be settled by negotiation. 33 .

the League were understood to have a legal right or interest in the
observance by the Mandatory of its obligations both toward the
inhabitants of the mandated Territory, and toward the League
of Nations and its Members. 35

The Court explained that the term "another Member of the
League" continued to be applicable because an agreement was
reached among all the Members of the League at the Assembly
Session in April 1946 to continue the different Mandates. Said
the Court:

It went on to say: "Protection of the material interests of the
Members or their nationals is of course included within its compass,
but the well-being and development of the inhabitants of the Mandated territory are not less important."36
Finally, the Court rejected the fourth objection and found that
the deadlock which had been reached warranted the conclusion
that the dispute could not be settled by negotiations. 37
Having decided that none of the objection was well-founded, the
Court declared that it had "jurisdiction to adjudicate upon the
merits of the dispute."38
It is thus clear that in 1962 the Court confirmed its preceding
basic finding on all points relating to South-West African Mandate
and "gave not the slightest hint of any alteration of its .earlier legal
assessments."39 Though with reduced majority, the decision reached by the Court, unlike previous advisory opinions, was legally
binding and carried with it the force of resjudicata. However, while·
the majority still remained in favour of the original construction,. a
strong minority had emerged which stoutly challenged the Court's
interpretation and evaluation of the Mandates System and the obligations undertaken by South Africa under the Mandate. 40 Nevertheless, whatever the strength of the minority or force of their arguments, it was thought that the jurisdiction of the Court could no
longer be challenged. It was res judicata.

Those States who were Members of the League at the time of its
dissolution continue to· have the right to invoke the compulsory
jurisdiction of the Court, as they had the right to do before the
dissolution of the League. That right continues to exist for as
long as the Respondent holds on to the right to administer the
territory under the Mandate. 34
The Court thus dismissed the first and second objections to its
jurisdiction. Regarding the third objection which was based on the
proposition that the dispute was not one envisaged by Article 70f
the Mandate, because it did not affect any material interests of the
Applicant States or their nationals, the Court said that it ran counter
to the natural meaning of the provisions of Article 7 which referred
to "any dispute whatever." The Court firmly held:
The language used is broad, clear, and precise: it gives rise to no
ambiguity and it permits of no exception. It refers to any dispute whatever relating not to anyone particular provision or
provisions, but to "the provisions" of the Mandate, obviously
meaning all or any provisions, whether they relate to substantive
obligations of the Mandatory, toward the inhabitants of the terri.tory or toward the other Members of the League or to its obligations to submit to supervision by the League under Article 6 or to
protection under Article 7 itself. For the manifest scope and pur"port of the provision of this Article indicate that the Members of
aSIbid., p. 337.
34Ibid., p. 338,

1966 Judgment

With these formidable legal hurdles cleared, the way now seemed open to a definite judgm~nt on the merits of the dispute. Indeed,
351bid., p. 343 (emphasis added).
aOlbid., p. 344 (emphasis added).
a'Ibid., p. 345.
aSIbid., p. 347.
39Verzijl, n. 27, p. 89.
4°President Winiarski, Judges Basdevant Sir Percy Spender, Sir G. Fitzmaurice,
Morelli, Spiropoulos, and Judge ad hoc Van Wyk dissented.
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with this object in view the Court proceeded to examine the subtantive merits of the dispute in written and oral proceedings of unprecedented volume and capacity. Following the 1962 judgment,
South Africa filed an ll-volume Counter-Memorial, the Applicants
.their Reply, and South Africa a 2-volume Rejoinder, supplemented
by other documentary material. From March 1965, 99 public
sittings were devoted to oral hearings which included the arguments
of Agents and Counsel of both parties and the testimony of 14 witnesses, followed by Court's private deliberations which consumed
almost six months. Yet, after all this was said and done, these
millions of words of evidence and pleadings were swept aside without
comment by the laconic pronouncement that "the Court finds that
the Applicants cannot be considered to have established any legal
right or interest appertaining to them in the subject-matter of the
present claims, and that, accordingly, the Court must decline to
give effect to them."41
The decision, be it noted, reached by the casting vote of the President, was greeted by the vast majority of those who had followed the
, tortuous course of the proceedings with bewilderment bordering on
incredulity. This seemed to· make mockery of the international
judicial procedure. After· the 1962 judgment it was assumed, without·
any· evidence of doubt, that the parties possessed a legal interest inobtaining a judgment accepting or rejecting their principal -contention that the Mandate:was being violated. The Court itself
or any of its members in the course of extensive oral proceedings
after the 1962 judgment gave no hint at all that they remained
troubled by the right of the Applicants to obtain a judicial pronouncement upon their charges that South Africa was violating the
Mandate. Even South Africa assumed this position and did no
longer question the legal interest of the Applicants in the dispute. 42
Despite all that, the new "majority," in an utterly unconvincing
judgment, written in a tortuous and excessively technical language,
tried to water down or completely reverse most of its earlier findings
in 1962 "either by 'vaporizing' positive pronouncements into
USouth- West Africa cases (Second Phase), I.c.J. Reports, 1966, p. 5l.
uRichard Falk, "The South-West Africa Cases: An Appraisal," International
Organization, Vol. 21, Boston, Winter 1967, pp. 5-6; R()salyn Higgins, "The
International Court and South-West Africa," International Affairs, Vol. 42,
London, 1966, pp. 577-9.
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mere hypothetical propositions, or by flatly contradicting theIll. "43
The Court began by a general exposition of the various issues
raised by the parties and considering two· questions "which had
such a character that a decision respecting anyone of them might
render unnecessary an enquiry into other aspects of the .matter."
These questions were: (l) "whether the Mandate still· subsists at
all, as the Applicants maintained that it does"; and (2) the "antecedent question,". said to be even more "fundamental," "of the
Applicants' standing in the present phase of the proceedings, not,
that is to say, oftheir standing before the Court itself, which was
the subject of the Court's decision in 1962, but the question, as a
matter of the merits of the case, of their legal right or interest regarding the· subject-matter of their claims."44 Dealing with the second
question first, the Court said that it was doing so "without pronouncing upon, and wholly without prejudice ·to, the question of whether
that Mandate is still in force." In order to justify its course the Court
alleged that even the 1962 decision was given "without prejudice
to that of the survival of the Mandate, which is a question appertaining to the merits of the case," and asserted that this question
"was not in issue in 1962, except in the sense that survival had. to
be assumed for the purpose of determining the purely jurisdictionai
issue which was all that was then before the Court."45 This seem.ed
to be in direct contradiction to the 1962 judgment, as analyzed'
above, and ascribed to the Court of 1962 a purport and intention
that it never had.46
With these purely hypothetical assumptions, the Court embarked
upon- the "antecedent" question as to whether the Applicants had
demonstrated an individual legal right or interest relative to the .
subject-matter of their claim. In a language which echoed the
Spender-Fitzmaurice dissent of 1962,47 the new "majority" of the
Court made a distinction between provisions in the Mandates
generally, relating to the "conduct" of Mandatory vis-a-vis the
inhabitants of the Mandated Territory and the League of Nations,
and provisions relating to "special interests" of the Members of
43Verzijl, n. 27, p. 92; Higgins, n. 42, PP. 579-82.
44I.C-J. Reports, 1966, Pp. 18-9.
4·Ibid., p. 19.
46Verzijl, n. 27, p. 93.
47I.CJ. Reports, 1962.
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League-such as those concerning the principle of the "open-door,"
freedom for missionaries, etc. It added that the right of access
to the Court provided for in Article 7 was available to individual
States only in relation to alleged breaches of particular rights which
they had been granted in respect of the Mandated Territory. The
Court rejected the notion that individual States could submit to
it a dispute about the "conduct" provisions, that is about the proper
carrying out of the Mandate by the Mandatory. The Mandatory,
said the Court, was to be the agent of, or trustee for the\League,
and not of, or for, each and every Member of it individually. As
the Court put it:
No security taking the form of a right for every Member of the
League separately and individually to require from the Mandatories the due performance of their Mandates, or creating a liability for each Mandatory to be answerable to them individually,
still less conferring a right of recourse to the Court in these
regards, was provided by the Covenant.48
This reasoning of the· Court seemed to be in direct conflict with
the 1962 judgment and the Court could not ignore it. It, therefore,
took pains to distinguish the two decisions. It suggested that "a
decision on a preliminary objection can never be preclusive of a
matter appertaining to the merits." Therefore, whatever was decided in 1962, even if it touched on the merits, it could do so "only
in a provisional way."49 All. that was decided in 1962 was that
Ethiopia and Liberia were "Members of the League, constructively
if not actually," and that the dispute did concern a provision of
the Mandate. "Hence ... it remained for the Applicants, on the
merits to establish that they had this right or interest in the carrying
out of the provisions which they invoked, such as to entitle them to
the pronouncements and declarations they were seeking from the
Court."50
.
After thus trying to explain away the apparent contradiction
between the 1962 opinion and its latest pronouncement, the Court
turned to the argument that the very broad language of Article 7(2)
48I.C.J. Reports, 1966, p. 25.
49Ibid., p. 37.
SO/bid., p. 38.
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("any dispute whatever ... relating ... to the provisions of the
Mandate") precluded the distinction between "special interests
provisions" and "conduct provisions" of the Mandate. In a
diametrically opposed construction from its 1962 ruling, the Court
interpreted the compromissory Clause as follows:
The Court does not ... consider that the word "whatever" in
Article 7, paragraph 2, does anything more than lend emphasis to
a phrase. that would have meant exactly the same without it;
or that "any dispute" [whatever] means anything intrinsically
different from "a dispute"; or that the reference to the "provisions" of the Mandate has any different effect. from what would
have resulted from saying "a provision." Thus reduced to its
basic meaning, it can be seen that the clause is not capable of
carrying the load the AppIicimts seek to put upon it. 51
If, indeed, the authors of the Covenant intended to· restrict the
meaning and content of this Clause as the Court interpreted it, why
should they have not done so and merely mention Article 5 of. the
Mandate which referred to "special interests" of the individual
League Members? Judge Koo pertinently invoked the famous
Chinese proverb to ask: "Why write a long and big essay on such a
small subject?"511
EXTRA-JUDICIAL FACTORS

It is through such "judicial strategem"53 that the Court was able to
do away with the res judicata of 1962 and reach the conclusion that
the Applicants had no legal interest or right to obtain a judgment
on the merits. We have already seen that the 1962 judgment hacl.
been reached by a slim majority of eight to seven. In the meantime,
a few changes occurred in the composition of the Court which. all
worked against the Applicants. Judge Badawi of the DAR died;
Judge Ammo\ln of the Lebanon was elected to fill his vacancy,
but he could not participate in the case after proceedings had begun..
Judge Bustamante of Peru was prevented by heart attack from
51I.G.J. Reports, 1966, p. 42; cf 1962 judgment, n. 35.
"Ibid., p. 220.
63VerzijI, n. 27, p. 95.
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participating. Judge Zafrullah Khan of Pakistan was made to
withdraw (involuntarily, it appears) in view of the opinion of "a
large majority" of his fellow judges that it would be improper for
him to sit, as he himself explained later, because he had at one
time been nominated as Judge ad hoc by the Applicant States
although he at no time sat in that capacity,54 Judge Sir Percy Spender was elected President of the Court. Due to all these wholly fortuitous circumstances-highly unlikely to recur-the minority of
1962 was able to turn itself into a "technical majority" by the casting
vote of the President and impose its will on the majority of 1962
reversing the earlier decision. 55
The Dissenting Opinions
This covert reversal of the 1962 judgment by the new "majority"
~nd volte face of the Court was subjected to wide-spread criticism.
The ball was set rolling by all the seven "minority'.' judges who filed
dissenting opinions containing scathing criticism of the judgment.
The dismay which Judge Jessup expressed in a short paragraph
was explicit or implicit in the opinion of all the dissentors: "The
Court now in effect sweeps away this record of 16 years and on a
54See statement by Sir ZafruUah Khan in The Observer (London), 31 July 1966,
where he is reported to have said: "I never disqualified myself. There were no
grounds for disqualifying me. The President of the Court [Sir Percy Spender]
was of the view that it would be improper for me to sit, as 1 hadat one time been
nominated Judge ad hoc .... 1 disagreed entirely with that view and gave the
President my reasons which 1 still consider were good reasons. But he told
me that a large majority of the judges agreed with him that 1 should not sit. So
I had no option." (Quoted in Hidayatullah, n. 11, p. 83.) Though.it is idle to
speculate as to what occurred behind closed door, it is surprising why Zafrullah
Khan withdrew on the advice of the President and why the matter was not formally decided by the Court under Article 24 (3) of the Statute as it probably
did decide in the case of objection to Mr. Padilla Nervo's participation; (Higgins,
n. 42, pp. 586-7.)
""As we have mentioned earlier, the Court being equally divided, seven to
seven, the case was decided by the casting vote of the President resulting in a
"technical or statutory majority" of eight to seven. The "majority" included
President Sir Percy Spender (Australia), Judges Winiarski (poland), Spiropoulos
(Greece), Fitzmaurice (UK), Morelli (Italy), Gros (France), and Judge ad hoc
Van Wyk (South Africa). The "minority" consisted of Vice-President Wellington Koo (China), Judges Koretsky (USSR), Tanaka (Japan), Jessup (USA),
Padilla Nervo (Mexico), Forster (Senegal), and Judge ad hoc Sir Louis
Mbanefo (Nigeria).
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theory not advanced by the Respondent in itsjinal s14bmissions of 5
November 1965 decides that the claim must be rejected on the ground
that the Applicants have no legal right or interest."56
Although the Court could certainly raise the question of its
jurisdiction proprio motu, this principle is not without limitations.
As Dr. Higgins asked:

[W]hen there has already been ajudicial decision on preliminary
questions, and when the Court has failed itself of its right to
declare that certain outstanding preliminary point shall be
attached to the subsequent case on the merits, is it really open
to the Court to rely, after four years of litigation, upon the
proprio motu principle to discover an outstanding "antecedent
question pertaining to the merits"? ... The proprio motu principle
is not a licence to ignore established legal concepts, nor to avoid
issues upon which one has legal jurisdiction to pronounce; it is a
principle designed to affirm the Court's superior understanding
of the law to that of the parties before it. 57
All of the dissenting judges agreed that the 1966 opinion was a
complete reversal of the earlier judgment without sufficient reason.
In a very learned and forceful opinion Judge Jessup tore the 1966
judgment to pieces and declared it as "completely unfounded in
law."58 He acidly demolished the very basis of the Court's
judgment:
The judgment of the Court rests upon the assertion that even
though-as the Court decided in 1962-the Applicants had
locus standi to institute the action in this case, this does not mean
that they have the legal interest which would entitle them to a
judgment on the merits. No authority is produced in support
of this assertion which suggests a procedure of utter futility.59
He went on to ask pointedly:
Why' should any State institute any proceeding if it lacked
standing to have judgment rendered in its favour if it succeeded
56I.e,J. Reports, 1966, p. 328 (italics in original).

5'Higgins, n. 42, p. 582.

58Ibid., p. 323.

50Ibid.,. p. 382.
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not "constitute a final binding judicial decision on the real merits
of the controversy." He noted that

in establishing its legal or factual contentions on the merits?
Why would the Court· tolerate a situation in which the parties
would be put to great trouble and expense to explore all the
details of the merits, and only thereafter be told that the Court
would pay no heed to all their arguments and evidence because
the case was dismissed on a preliminary ground which precluded
any investigation of the merits?60
Judge Koretsky stated that "the 'door' to the Court which was
opened in 1962 to decide the dispute. " was locked by the Court
with the same key which had opened it in 1962."61 Judge Tanaka
wondered "why an immaterial, intangible interest, particularly one
inspired by the lofty humanitarian idea of a 'sacred trust of
civilization' cannot be called 'interest'."62
In any case, turning a blind eye to all the developments in the
international community about colonialism and colonial territories,
the Court of 1966 took an extremely conservative and reactionary
view of the Mandates system and its own role in the development
of international law. The wise words of Judge Jessup that "the
law can never be oblivious to the changes in life, circumstance, and
community standards in which it functions"63 fell on deaf ears.
Little wonder that the South African Government regarded. the
decision as a thorough going victory for it on all counts and a
vindication of its stand. 64 This claim, however, there is little doubt,
was nothing more than a myth and a gross misrepresentation of
true facts.
What the Court did or did not Decide?
Although the Court had in effect reversed the 1962 decision,
it did not in any way pass upon the Applicants' claims. As Judge
Jessup declared in unmistakable terms, the 1966 judgment did
6°Ibid.
61Ibid., p. 240.
12Ibid., p. 252.
63Ibid., p. 439.
6'S ee advertisements sponsored by the Government of South Mrica in Spectator (London) on 10 February 1967, p. 158, entitled "Chaos or Civilization?"
and on 24 February 1967, p. 218, entitled "Justice Speaks on South-West Africa."
See also Elizabeth S. Landis, "The South-West Africa Cases: Remand to the
United Nations," Cornell Law Quarterly, Vol. 52, Spring 1967, p. 661.
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The Court ... has not decided, as Respondent submitted, "that
the whole Mandate for South-West Africa lapsed ... and that
Respondent is, in consequence thereof, no longer subject to any
legal obligations thereunder."
Further, the Court has not decided ... that the Mandatory's
former obligations to report, to account, and to submit to
supervision had lapsed ....
The Court has not rendered a decision contrary to the
fundamental legal conclusions embodied in its Advisory Opinion
of 1950 supplemented by its Advisory Opinions of 1955 and
1956 and substantially reaffirmed in 1962.
Even more important ... the Court has not decided that
the Applicants are in error in asserting that the Mandatory ...
has violated its obligations as stated in the Mandate and in
. Article 22 of the Covenant. In other words, the charges by the
Applicants of breaches of the sacred trust which the Mandate
imposed on South Africa are not judicially refuted or rejected
by the Court's decision. 65
\

This puts in proper perspective the so-called "victory" of South
Africa. Even Judge Fitzmaurice, one of the chief architects of the
1966 judgment, felt obliged to correct the "misleading impression"
of the South African propaganda.66 All that the Court had in
fact done was to abdicate from its duty to decide the dispute and
do justice to the parties. It had not upheld the South African
stand on any point. Contrary to South African assertions, the
1966 judgment did not affect the legal position and status of SouthWest Africa as propounded in the 1950 Advisory Opinion. As
the United States Department of State declared in an official
statement:
The Judgment of July 18 [1966] has not diminished the legal
authority of the Advisory Opinions. They remain the basic
UI.C.J. Reports, 1966, pp. 330-1.
USee letter to the Editor of Spectator, 24 February 1967, p. 222; see also the
letter of Ernest A. Gross, Spectator, 24 March 1967, p. 353; Green, n. 10, p. 521.

142

STUDIES IN INTERNATIONAL ADJUDICATION

INTERNATIONAL STATUS OF SOUTH-WEST AFRICA

and authoritative statements. of the International Court of
Justice on important substantive legal questions, including the
existence and scope of South Africa's obligations and the rights
of the inhabitants of South-West Africa. 67
Justification for the Court's "Non-decision"
It is suggested by some scholars that the Court's decision not
to decide the dispute was indeed a wise decision. There is little
doubt, they suggest, that the central issue of the whole problem,
viz. legality of the system of apartheid as applied in South-West
Africa, was pre-eminently a political issue, susceptible only of a
political solution by the political organs of the United Nations.
It was unfortunate that the Court was dragged into this political
controversy.68 The case of the Applicants, according to these
commentatcrs, was "misconceived" since nobody expected to find
a solution to the problem from the Court's judgment69 and it was
filed merely to build political pressure against South Africa. The
Court therefore, according to them, should be praised rather than
damned for having resisted the political pressure. Sir Francis
Vallat, Legal Advisor to the British Foreign Office, in fact predicted
that "in five or six years 'time' it will be realized that this case was
a great turning point because it (i.e. the Court) did not give way to
political pressure."70
It is difficult for us to share the expectation of Sir Francis Vallat.
Nor do we agree that the Court did the right thing by refusing to
decide the dispute because of its political overtones. In fact, there
is hardly a dispute in the international field which does not have
political repurcussions. If that were the basis of the Court's refusal
to decide cases, it would not decide any case. In the Conditions
17 Departmeni of State Bulletin, Vol. 55, 15 August 1966, p. 870; also published iri A.J.I.L.,Vol. 61,1967,p. 597. Indeed, most of the commentators of the
1966 decision agreed that it did not affect the merits of the dispute or the international status of South-West Africa. Landis, n. 64, p. 661; Green, n. 1O~ p.
521; Hidayatullah, n. 11, p. 64 ff.
ISRahmatullah Khan, "The World Court Judgment on South-West Africa,"
Africa Quarterly, Vol. 6, July-September 1966, New Delhi, pp. 105-6.
'OJulius Stone, series of articles in The Australian, 26-28 September 1966,
and quoted by D.H.N. Johnson, "The South-West Africa Cases (Second Phase),"
International Relations, Vol. 3, April 1967, p. 157.
7°Quoted by Johnson, n. 69, p. 157.

143

of Admission of a State to the United Nations case, the Court
specifically rejected the plea that it should not answer the question
put to it because of its political nature. The Court stated that it
"cannot attribute a political character to a request which, framed
in abstract terms, invites it to undertake an essentially judicial
task, the interpretation of a treaty provision." It added that it
was not concerned "with the motives which may have inspired
this request."71 Reiterating these views in the Certain Expenses
case, the Court said:
'-:~"".

It is true that most interpretations of the Charter of the United

Nations will have political significance, great or small. In the
nature of things it could not be otherwise. The Court, however,
cannot attribute a political character to a request which invites
it to undertake an essentially jUdicial task; namely, the interpretation of a treaty provision. 72
Some scholars believe that the decision in 1966 saved the Court
from choosing between rendering an irrelevant or unenforceable
judgment.73 A judgment in favour of South Africa would have
increased the latter's recalcitrance, and Afro-Asian hostility and
frustration. A judgment against South Africa could not be enforced
because it would collide with the vital interests of the great powers. 74
The Court, it is suggested, must have been haunted by the irrelevance or failure of its advisory opinion in the Expenses case. An
irrelevant or unenforceable decision would give rise to more deepseated frustrations and undermine the authority of the Court than
the present "no-decision."75
It is submitted, however, that it is none of the functions of the
Court to give so much .prominence to post-adjudicative phase. As
was said at the Washington Committee of Jurists in 1945: "It
was not the business of the Court itself to ensure the execution of its
71I.C.J. Reports, 1947-48, p. 61; for an affirmation of these views, see also
Competence of the General Assembly for Admission to the UN, I.C.J. Reports,
1950, pp. 6-7.
72I.C.J. Reports, 1962, p. 155.
73Falk, n. 42, p. 20.
"Stone, n·. 69.
71Falk, n. 42, pp. 20-1; Landis, n. 64, p. 662; Higgins, n. 42, p. 588.
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decisions."76 Shabtai Rosenne also correctly states that "it would
... be quite improper for the Court to contemplate a refusal by
one party to comply with its decision, and take that as a ground
for its decision on the matter of propriety."77
Indeed, in the very first contentious case that came before the·
Permanent Court, it stated that "the Court neither can nor should
contemplate ... a contingency" that the parties would not comply
with its judgment. 78
Political Reaction
Whatever the reasons or justification for the Court's rejection.
of the Applicant's case in limine, the· political reaction to the
decision was sharp and immediate. It was variously described as
incredible, regrettable,' 'scandalous,"79 "opaque as to law, justice,
equity, and morality,"80 "grotesque,"81 "disgrace" to the UN,82 the
most unfortunate and unjust pronouncement ever made by the
International Court,83 and an atrocious miscarriage of justice.84
Strong language was not confined to African spokesmen or to nonlawyers. Ernest Gross, the Agent for the Applicants, called it an
"abortion of the judicial process,"85 and most of the legal scholars
commenting on the case agreed with Judge Jessup's castigation
that it was completely unfounded in law. 86 Neither the Court
'·United Nations Conference on International Organization, Vol. 14, p. 853.
"Shabtai Rosonne, The Law and Practice of the International Court, Leyden,
1965, p. 310; Higgins, n. 42, pp. 588-9.
'8Wimbledon case, P.C.I.J. Series A, No.1, p. 32; Chorzow Factory (Merits)
case, P.C.I.J. Series A, No. 17, p. 63.
'BAchkar (Guinea), UN General Assembly, Provisional Verbatim Record,
21st Session, 1414th Plenary Meeting, 23 September 1966, A/PV 1414, pp. 53-5.
80President of Liberia, quoted by Grimas (Liberia), ibid.,p. 31.
81Arkhurst (Ghana), ibid.. 1419th Plenary Meeting, 27 September 1966, AlPV
1419, pp. 53-5.
82Kapwepwe (Zambia), ibid., 1425 Plenary Meeting, 30 September 1966~
A/PV 1425, p. 4.
.
.
83Gallin-Douatha (Central African Republic), ibid., 1427th Plenary Meeting,
3 October 1966, A/PV 1427, pp. 32-5.
84See lain MacGibbon, "The International Court Decides?" in Ronald Segal
and RuthPirst (Eds.), South-West Africa: Travesty of Trust, London, 1967,
p. 331.
85Quoted by MacGibbon, ibid.
8iVerzijl, n. 27, p. 37 if.; Green, n. 10, p.491 ff.; Higgins, n. 42, p. 573 if.;
Palk, n. 42; p. 1 ff.

nor its judges could escape this criticism. Their motives, integrity,
and impartiality came to be questioned. 87 It was said that, created
at a time when the world was altogether different from that ofl966,
the Court was not attuned, in its composition, to the present
realities. 88 As Taieb Slim of Tunisia put it:
Created two decades ago, the International Court of Justice
represented the world as it existed after the last war. Today,
it only represents a somewhat unclear and tarnished piCture
of a world that has become emancipated; that comprises new
nations which enrich it. As composed at present, the Court is
unable to fulfil its essential functions. Legal concepts have
,evolved in the world taking into account progress achieved.
But the International Court, through its defaults, seems to
excuse political practices such as apartheid, which has been
condemned by all nations. 89
It was, therefore, suggested that the Court's membership should
reflect the changed political situation and that it should contain
more Afro-Asian representation, if necessary, by an enlargement
of the Court. Indeed, at the first possible opportunity in 1966
itself the Afro-Asian countries exerted all their pressure to elect
five new judges who seemed to be more sympathetic toward their
views. 90 There was little doubt that if another case was brought
by different parties, it would meet a different fate.

Revocation·of the Mandate
However, although repeated suggestions were made during the
1966 Assembly session to go back to the Court for a fresh assessment'
8'Achkar (Guinea), see n. 79, pp. 56-7.
88Ilbondo (Upper Volta), n. 82, p. 27.
89Taieb Slim, ibid., 1431st Plenary Meeting, 5 October 1966, A/PV 1431,
pp.12-3; Bontelflika (Algeria), ibid., 1429th Plenary Meeting, 4 October 1966,
A/PV 1429, pp. 57-8.
BoPond Ammoun (Lebanon), Charles D. Onyeama (Nigeria), Cesar Bengzon
(philippines), Manfred Lachs (Poland), and Sture Petren (Sweden) were the five
new judges. Three of the vacancies were created by the retirement of Judges Sir
Percy Spender, Spiropoulos, and Winiarski, all of whom voted with the majority
in 1966. None of them sought re-election. The two other vacancies arose out. of
the death of Judge Badawi Pasha and the disablement of Judge Bustamante,
neither of whom was able to participate in 1966.

r:

146

r
STUDIES IN INTERNATIONAL ADJUDICATION

of the situation, the African countries were in no mood to do so.
On the other hand, a consensus was emerging that by its doings,
or misdoings, South Africa had forfeited the right to administer
the Mandate; that it ought to be revoked; and that the General
Assembly, as successor to the League Council, had the authority
to revoke it. Despite some expressions of doubts about the'legality
of such action,91 warnings against any hasty steps,92 and suggestions
against adopting inoperative or ineffective resolutions,93 the General
Assembly, by an overwhelming majority of 114 votes to 2, resolved
on 27 OCtober 1966 to terminate South Africa's right to administer
the territory.94 In this resolution, the Assembly reaffirmed that
"South-West Africa is a territory having international status ...
until it achieves independence." It proceeded to declare that
"South Africa has failed to fulfil its obligations in respect of the
Mandated Territory and to ensure the moral and material wellbeing and security of the indigenous inhabitants of South-West
Africa, and has, in fact, disavowed the Mandate."
It decided, therefore, that the Mandate conferred upon South
Africa "is ... terminated, that South Africa has no other legal
right to administer the Territory and that henceforth South-West
Africa comes under the direct responsibility of the United
Nations."
To enable the United Nations to discharge its responsibilities
in this regard, the Assembly established an ad hoc Committee for
South-West Africa, composed of fourteen members, to "recommend
practical means by which South-West Africa should be administered, so as to enable the people of the Territory to exercise the
right of self-determination and to achieve independence," and to
report thereon to a special session of the Assembly to be held in
April 1967.
Questions have been raised about the validity or "constitutionality" of this resolution, since neither the terms of the Mandate, nor
91Doubts as to the legality of the resolution revoking South African Mandate
were expressed by the representatives of France, the UK, and Portugal. UN
Monthly Chronicle, November 1966, pp. 21, 25, 26.
.
92Gueiros (Brazil), see n. 83, p. 67 ff.
9'Lord Cardon (UK). G.A.O.R. 21st Session, 1448th Plenary Meeting,
19 October 1966, AjPV 1448, pp. 13-5.
94General Assembly Res. 2145 (XXI). Portugal and South Africa dissented,.
and France, Malawi, and the UK abstained.
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Article 22 of the League Covenant, envisaged revocation as a sanction
available for non-fulfilment of the terms of a Mandate by the
Mandatory. Even if the Mandate agreement was presumed to be
a treaty, it is pointed out, there was no judicial pronouncement
that South Africa was in breach of its fundamental provisions
enabling the other party to revoke the treaty; and in the absence
of such a pronouncement, it is not clear if the General Assembly
had the authority to make a determination that South Africa had
violated the Mandate. Moreover, in 1950, the Court had declared
that the competence to "modify the international status of SouthWest Africa rests with the Union of South Africa, acting with the
consent of the United Nations."95
It is submitted, however, that although the express mention of
the right of revocation was omitted from the Mandate agreement
in order perhaps to make it more attractive to some States which
felt sceptical about the Mandates system and in order not to
discourage financial commitments in Mandate. territories,96 views
expressed at the time of framing of the Covenant97 and later
from time to time in the Permanent Mandates Commission
leave no doubt that the right of revocation was regarded as an
implied part of Mandates system. 98 This was also the opinion
of most commentators on the subject.99 While most of the
writers did believe that a decision of the Permanent Court was a
prerequisite for the revocation of a Mandate by the League
Council, this view was based on the presumption that the Court
had jurisdiction over a dispute between' the Mandatory power
and any Member of the League regarding the proper functioning
95I.C.J. Reports, 1950, p. 143; Higgins, n. 42, p. 597 ff.; John Dugard, "The
Revocation of the Mandate for South-West Africa," A.J.I.L., Vol. 62, 1968,
p. 78 ff.
9'During the Paris Peace Conference in 1919 several prospective Mandatory
States indicated their unwillingness to commit themselves financially in territories of which they might later be deprived. Dugard, n. 95, pp. 84-5. _
97Both General Smuts and President Wilson expressed themselves in favour
of the possibility of revocation. Dugard, n. 95.
98Dugard, n. 95.
oOQuincy Wright, Stoyanovsky, Bentwich, Wessels, Feinberg, Hales, and
Goudy quoted in Dugard, n. 95, p. 86; James C. Hales, "Some Legal Aspects
of the Mandate: Sovereignty-Nationality-Termination and Transfer," TranslIctions of the Grotills Society for the Year 1937, Vol.. 23, London, 1962, p. 1:20 ff.
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of the Mandate. This presumption having been shattered by the
1966 judgment, the General Assembly, as successor to the League
Council, was the only authority left to decide about the breach
lOo
of the Mandate Agreement relating to South-West Africa.
It must also be said that the 1950 opinion of the Court that South
Africa alone did not have the competence to modify the Mandate
and that it could do so only with the consent of the United Nations
could not be interpreted to preclude the right of the United Nations
to revoke .the Mandate. The Court in that statement was merely
reaffirming the continued existence of Article 7(1) of the Mandate
for South-West Africa and substituting the United Nations for the
League.101 The question of the right of the United Nations acting
alone was not before the Court and was not considered by it. The
only reference to the revocation of the Mandate was found in the
Dissenting Opinion of Judge Alvarez who said that "it may happen
that a Mandatory State does not perform the obligations resulting
from its Mandate. In that case the United Nations Assembly
may make admonitions and, if necessary, revoke the Mandate.
It has this ri 6ht under Article 10 of the Charter."102
But whatever the legal merits of the revocation of the Mandate,
the resolution remained nothing more than a "paper tiger." On
the basis of certain proposals submitted by the South Africa
Committeel03 and in the light of further discussion, the General
Assembly adopted, on 19 May 1967, another resolution setting up
an eleven-member Council and a UN Commissioner to take over
the administration of South-West Africa from South Africa. The
Council, to be based in South-West Africa, was to contact South
Africa to lay down procedures for the transfer of the Territory and
IOOFor an interesting discussion on the subject, see Dugard, n. 95, p. 79 if.
IOIArticle 7(1) provided that "the consent of the Council of the League of
Nations is required for any modification of the terms of the Mandate."
I02I.C.J. Reports, 1950, p. 182; Dugard, n. 91, p. 91 if. Higgins, n.42, p.598.
I02This Committee submitted three proposals to the General Assembly in
April 1967: an African plan for the complete takeover of South-West Africa by
the UN by June 1968; a Latin American plan for the creation of a UN Administration for the Territory; and a Western Plan for discussions with South Africa
on the basis of Res. 2145(XXI). For a discussion on these proposals see
Rahmatullah Khan and Satpal Kaur, "The Deadlock over South-West Africa,"
!nqian Jo71rnal of International Law, April 1968, pp. 179-200.
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proceed there to take over the administration.l° 4 This resolution
was, however, doomed to be as ineffective as scores of others which
were "rotting" in the archives of the United Nations. South Africa
promptly termed it as "illegal," and declared that it did not require
the services of a UN Committee to administer South-West Africa;
thatif they "knocked at the door," it would have nothing to discuss
with them; and that it would not even recognize the Committee,105
In the absence of any co-operation from South Africa, the Council
on South-West Africa, established pursuant to May 1967 resolution,
found itself completely helpless in pursuing the work entrusted to
it. Two further resolutions passed by the General Assembly on
16 December 1967 reiterating the previous resolutions and condemning South Africa for its non-cooperation were bound to meet the
same fate. 106
The bitter truth is that, so long as thes~ resolutions of the General
Assembly are not backed by effective force, they are bound to
remain nothing more than unavoidable, still quite tolerable, irritants
to South Africa. But the tragedy of the whole situation is that
those who have the will to dislodge South Africa from South-West
Africa do not have the means to do so; and those big powers which
have the means to coerce South Africa have neither an interest
nor a will to do it. 107 In these circumstances, the United Nations
will have to live with this formidable problem for a long time to
come until South Africa chooses to change its course, or until the
big powers change their mind and force it to do so.

IO'Res. 2248 (S.Y.); General Assembly, Official Records, Fifth Special Session,
SuPp. No.1 (A/6657), p. 1. The resolution was adopted by 85 votes to 2 (Portugal and South Africa) with 30 abstentions (including France, the UK, the
USA, and the USSR).
IO'S<,e statement by the Prime Minister of South Africa, Keesing's Contemporary Archives, 1967-68, London, 1968, p. 22071.
losIbid., p. 22542
I07For an interesting tussle between the two groups of States see General
Assembly Official Records, Fifth Special Session, April 1967; for a discussion of
the possibility and cost of sanctions against South Africa, see Ronald Segal
(Ed.), Sanctions against South Africa, London, 1964; Amelia C. Leiss, Apartheid
and United Nations Collective Measures, New York, 1965; Khan and Satpal
Kaur. n. 103,
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CONCLUSION

The long, chequered, and tragic history of South-West Africa has
failed to provide any reasonable solution of this complex problem.
There is little doubt, however, that whatever force the 1966 judgmentof the International Court might have in "destroying" the
authority of the 1962 decision, it did not affect the validity and
authority of the positive legal pronouncements of the 1950 Advisory
Opinion, reiterated and reinforced by the two subsequent Opinions
in 1955 and 1956. Thus, even after the dissolution of the League
of Nations, South-West Africa continued to be a Territory under
international Mandate, which status South Africa could not alter
without the consent of the United Nations which had succeeded to
the functions of the League of Nations in this regard. But the
failure of the International Court of Justice in 1966 to provide
answers to the questions posed to it, after long and protracted
proceedings, and its rejection of the contentious cases on preliminary
ground, not only violated the sacred principle of res judicata (as
laid down by the 1962 decision) but was a derelictiol1of duty and
abdication of its judicial function. It is indeed unfortunate· that
a combination of wholly fortuitous circumstances-death,
disease, and disqualification-which may never be repeated again,
led to a result which could only lead to a denigration of the
Court in the eyes of the new States which are already
naturally little inclined to take their disputes to the judicial
forum.
It must be said, however, that it is entirely wrong and rash to
denounce a legal institution on the basis of a single case. The
Court has undoubtedly been the most useful and respectable organ
of the United Nations. The impartiality of its decisions and the
integrity of its judges have been unquestioned. The disappointment caused by the 1966 decision should not .undermine the confidence in the Court, especially when it is understood that it was the
result of a combination of accidental factors which are not likely
to be repeated very often and which led the 1962 minority to achieve
an artificial and temporary majority in 1966. Especially in the
light of the recent· election of five new judges, the triumph of
judicial conservatism in 1966 might indeed be the last triumph for
many years to come.
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In a,mood of righteous indignation against the 1966 judgment,
however, the General Assembly, in whose lap the Court threw
back the problem, terminated the Mandate and made every attempt
to take over the administration of South-West Africa. But this,
as was expected, proved to be an exercise in utter futility without
the co-operation of the great Western powers and led to deep
frustrations among the newly independent and militant African
States. The United Nations js faced today with a dilemma, viz.
to make a choice between peace and justice. Though peace without
justice is not endurable and cannot be long-lasting, a pursuit of
justice by forcible means may lead to immediate conflagraton which
may prove to be extremely dangerous in the present still somewhat
polarized world society. The question, however, still remains: how
long can injustice be tolerated? The United Nations, or its avant
gardes, must answer it.
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of the most important and difficult duties of the courts, as
well as a necessary condition of their successful functioning, is to
find out the law that must be applied by them in the settlement
of disputes brought before them. Although the nature of this
function is similar in national and international fields, the authority
and conditions in this respect of the international courts are entirely
different in kind from those of the national courts. The municipal
courts, which are endowed with compulsory jurisdiction, generally
function in a relatively homogeneous society, apply a comparatively
systematic and well-defined body of law, and are backed by the
well-organized force of the State. Furthermore, the national
courts, though independent, function under the shadow of sovereign
legislative bodies which can modify and change rigid, unjust, and
obsolete legal rules, as and when the need arises, without undue
delay and before they become "shackles" on the hands of the courts.
None of these factors is to be found in the international field and
this is what makes the task of international courts extremely difficult
and complicated.

Because of the voluntary nature of international adjudication, States
claim to prescribe the law that must be applied by an international court, voluntarily established and exercising limited powers

voluntarily conferred on it. l It is also an established principle, so
well known and so widely accepted as to be called "elemental,"
that "a decision which manifestly fails properly to apply a rule for
decision laid down in the compromis... involves an excess of
jurisdiction and is therefore void."2
It must be noted, however, that it is not always that the parties
do or can lay down clear and specific rules of law. Nor must we
imagine that judicial process is nothing more than a neat and simple
application of rules. It is not a "mechanistic process." As an
experienced judge of the Permanent Court of International Justice
said:
It is not a matter of choosing a gadget which will fit into a
particular place. It calls for exercise of highly creative faculties.
StlU1dards and principles and rules of law do not often apply
themselves automatically in particular disputes. A nexus of
direct contact to concrete situations must be forged, and the
task requires both discrimination and judgment. 3

ONE

PARTIES' RIGHT TO PRESCRIBE LAW

1-53

The truth of this statement will become clear by looking at the
provisions relating to applicable law in the Statute of the International Court. After a thorough discussion of the problem in
1920, it was laid down in Article 38 of the Statute of the Permanent
Court of International Justice that the Court should apply: .
(a) international conventions, whether general or particular,
establishing rules expressly recognized by the contesting States;

II
'I

I

ISee for instance the American-British Treaty of 8 May 1871, laying down
the so-called three rules of neutrality to be applied by the Geneva Tribunal in
deciding the famous Alabama Claims case. J. B. Moore, International Arbitration, Washington D.C., 1898, Vol. 1, p. 495; Hersch Lauterpacht, Private
Law Sources and Analogies of International Law, London, 1927, p. 63.
2Kenneth S. Carlston, The Process of International Arbitration, New York,
1946, pp. 140-1. In fact in several cases where the awards of judgments of
arbitral tribunals have been rejected, a common argument for these rejections
has been the failure of the tribunal to apply the prescribed law.
3Manley O. Hudson, International Tribunals-Past and Future, Washington
D.C., 1944, p. 246.
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Judge Hudson, hardly made any difference since the Court would
naturally look for the applicable .law in the sources in their order
as enumerated in the article, although, "in applying a provision in
a convention, the Court may have to take into account the customary
law prevailing when the convention was entered into, or general
principles of law, as well as judicial precedents."lo

(b) international custom, as evidence of a general practice

accepted as law;
(c) the general principles of law recognized by civilized·
nations;
(d) subject to the provisions of Article 59, judicial decisions
and the teachings of the most highly qualified publicists of the
various nations, as subsidiary means for the determination of
rules of law.

INTERNATIONAL CONVENTIONS

Although the superiority and preference of treaties and agreements
as a "source" of international law over other "sources" are
universally admitted,n since they are not only easily accessible but
are also supposed to be clear, precise,and free from ambiguitY,12
manifesting the express consent of the parties, application of treaty
law is not as simple as it looks. Apart from the fact that there is
little agreement and much discord at almost every point in regard
to the law of treaties-about their conclusion and validity, about
who may be parties thereto, the legal effect of signature, the
need of ratification, reality of consent, legality of subject-matter,
compliance with requirements of form, admissibility and effect· of
reservations, and so onl3-it is seldom, if ever, that they express the
consent of the parties in clear, precise and unambiguous language.
More often than not, they conceal in a vague and general language
the underlying conflicting interests and divergent opinions of the
parties. But even when the language of a treaty is clear, the func-

This article has been adopted unchanged in the revised Statute
of the International Court of Justice except for the addition of an
explanation in the beginning making it explicit what was, in any
case, implied that the function of the Court "is to decide in
accordance with international law such disputes as are submitted
to it."4 Although there was no such clear mandate in the earlier
Statute, the Court was never in doubt that, as an "organ of international law,"5 its "true function" was to decide disputes between
States "on the basis of international law."6
While Article 38 has served as a ready enumeration of the socalled "sources" of international law to be applied by the Court,
and has been widely followed by several international tribunals
and in a number of subsequent treaties,7 it has hardly clarified the
contents of law that must be applied in specific disputes. In the
first place it may be noted that there is nothing to show conclusively
that the enumeration of sources in this article constitutes a rigid
hierarchical order. 8 As proposed by the 1920 Committee of Jurists,
the application of these categories was to be in a successive order,
but the last phrase was later deleted. 9 This, however, acc:ording to
4Manley O. Hudson, The Permanent Court of International Justice, 19201942, New York, 1943, pp. 603-4.
"German Interests in Upper Silesia case, Series A, No.7, p. 19.
·Serbian Loans case, Series A; No. 20, pp. 19-20; Hudson, n. 4, p. 604.
'United Nations, Systematic Survey of Treaties Jor the Pacific Settlement of
International Disputes, Lake Success, 1948, p. 116 ff.
8Hudson, n. 4, p. 606; Shabtai Rosenne, The International Court of Justice,
Leyden, 1957, p. 427; George Schwarzenberger, International Law, London,
1957, Vol. 1, Edn. 3, p. 54.
9 Documents
Concerning the Action taken by the Council of the League of
Nations under Article 14 of the Covenant and the Adoption by the Assembly of
the Statute of the Permanent Court.
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. lOHudson, n. 4, p. 606; H. W. Briggs, The Law of Nations, London, 1953,
p. 45, says that "a simultaneous application of treaties, customary rules of
international law and judicial precedent is sometimes desirable."
llAs is well known, the Communist countries consider it to be the most
important and the only reliable source of international law. Int'1rnational
Law, Moscow, 1957, published by the Academy of Sciences of the USSR
Institute of State and Law.
12M. A. Kaplan and Nicholas Katzenbach, The Political Foundations of
International Law, New York, 1961, p. 231.
13Lauterpacht, "Codification and Development of International Law,"
American Journal of International Law, Washington D.C., 1955, Vol. 49, pp.
17-9. Lauterpacht remarks that "perhaps the only principle of wider import
as to which there is nO dissent is that treaties ought to be fulfilled on good
faith." But even this principle is assailable by the so-called doctrine of rebus
sic stantibus.
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tion of its interpretation, consisting as it does in the ascertainment
of the intention of the parties in the context of the particular facts,
is not a simple operation. Sometimes the parties might not have
contemplated the cases or types of caSes which might come before
the Court. On other occasions, the literal application of the
clear provision of a treaty may lead to an absurd conclusion. Even
when such difficulties do not arise, the Court is generally confronted
with a choice between two opposite but equally persuasive interpretations. 14
Furthermore, the treaties have to be interpreted in the light of
general international law and supplemented by customary principles,
because when the intention of the parties is not clear it must be
assumed that they intend a result which is in conformity with the
established law. 1s In view of these facts, the presumed superiority
of conventional law over customary law is highly problematic.

,

157

such action was enjoined by law, and the failure of other States to
challenge that conception at the timeY
The appreciation of these elements, as Judge Hudson goes on to
remark, "is not a simple matter, and it is a task for persons trained
in law."IS This becomes clear by looking at a few cases that came
before the Court. Although in a number of cases the Court refrained
frem exploring whether certain universal or general practices, which
it accepted as customary principles, complied with any particular
tests,19 in the Lotus case it dismissed the French contention that the
rarity of criminal proceedings in collision cases before courts other
than those of the :flag States was proof that a flag State alone was
entitled to institute such proceedings. In a frequently quoted
pasmge the Court pointed out that the conclusion did not necessarily follow. It said:
Even if the rarity of judicial decisions to be found among the
reported cases were sufficient to prove in point of fact the
circumstance alleged by the agent of the French Government,
it would merely show that States have often, in practice, abstained
from instituting criminal proceedings, and not that they recognized themselves as being obliged to do so; for only if·· such
abstentions were based on their being conscious of having a duty
to abstain would it be possible to speak of an international
custom. The alleged fact does not allow one to infer that States
have been comcious of having such a duty; on the other hand,
as will presently be seen, there are other circumstances calculated
to show that the contrary is true. 20

Customary Principles "Accepted as Law"
Instead of a simple direction to apply customary international
law, clause (b) of Article 38(1) of the Statute instructs the Court
to apply "international custom, as evidence of a general pra,ctice
accepted as law." The wording of this clause, which has be~n
criticized for its "faulty draftsmanship," seems, as Professor
Schwarzenberger points out, to reverse the position and in order
to give it a reasonable meaning, as he says, "it is necessary to turn
it upside down." It then becomes clear that all that the words
"practice accepted as law" mean is that international custom, or
better usage, is transformed into binding customary law if evidence
is produced that the actual observance of any particular custom is
accompanied by opinio juris sive necessitatis in the traditional
meaning of this term. 16 In other words, "the elements necessary
are the concordant and recurring action of numerous States in the
domain of international relations, the conception in each case that
14Lauterpacht, The Development of International Law by the International
Court, London, 1958, pp. 395-6.
ISIbid., p. 28.
I.Schwarzenberger, n. 8, pp. 39·40; Briggs, n. 10, p. 46, remarks: "The
curious drafting of this clause tends to distort the well-established distinction
between practice or usage, which are not obligatory, and customary international
law which is what the Court actually applies."
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In the Anglo-Norwegian Fisheries case, the International Court
declined to admit that there existed a binding rule of international
law prescribing that the base-line of territorial waters must follow
the sinuosities of the coast although there had crystallized, as Judge
Lauterpacht said, "a preponderant, though not a uniform or
universal practice."21 It also rejected any rule laying down a ten17Hudson, n. 4, p. 609.
ISIbid.

I

~

19Schwarzenberger, n. 8, p. 42.
20PCIJ Series A, No. 10, 1927, p. 28.
2lLauterpacht, n. 14, pp. 369-70.
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mile limit for the base-line of territorial waters in the case of bays.
The ten-mile rule, said the Court, had "not acquired the authority
of a general rule of internationallaw."22
In its advisory opinion relating to the Reservations to the Genocide
Convention, the Court rejected what appeared to be a wellestablished principle of international law, viz. the rule requiring the
unanimous consent of all signatories of a treaty to a reservation
appended by a State desirous of becominga party thereto. 23
In the Asylum case it questioned the binding nature of the Latin
American practice relating to diplomatic asylum. 24 Spelling out the
necessary conditions of a binding custom, the Court said:

,
The party which relies. on a custom of this kind must prove that
this custom is established in such a manner that it has become
binding on the other party. The Colombian Government must
prove that the rule invoked by it is in accordance with a uniform
usage practiced by the States in question, and that this usage is
the expression of right appertaining to the State granting asylum
and duty incumbent on the territorial State. 25
Far from being exhaustive, these cases are a mere sampling to
show the complexities involved in the determination of customary
principles and their application. They, moreover, illustrate the
wide range of judicial discretion in this process. It is not, therefore,
without good reason that Judge Lauterpachf remarked: "In
few matters do judicial discretion and freedom of judicial appre-

22I.C.J. Reports, 1951, p. 131. For a strong criticism of the case, see C.H.M.
Waldock, "The Anglo-Norwegian Fisheries Case," British Year Book of International Law, London, 1951, Vol. 28, pp. 114-71; Johnson, "The AngloNorwegian Fisheries Case," International and Comparative Law Quarterly,
London, Vol. 1, 1952, pp. 145-80; Hector Hughes, The Times, London, 17
January 1952, p. 7.
23I.C.J. Reports, 1951, pp. 15-69.
2·I.C.J. Reports, 1950, pp. 266-389. For a criticism of this case, see Greenburgh, "Recent Developments in the Law of Diplomatic Asylum," Transactions
of Grotius Society, London, Vol. 41, pp. 103-22.
25I.C.J. Reports, 1950, p. 276; Rights of United States' Naticmals in Morocco
case, I.C.J. Reports, 1952, pp. 176-233.
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ciation manifestthemselves more conspicuously than in determining
the existence of international custom."26
General Principles of Law Accepted by Civilized Nations
There is little doubt that the power of the International Court
has been vastly extended by the introduction of this clause. It
has opened for the Court an inexhaustible store of source material.
to draw· upon in its search for the applicable law without being
charged with exces de pouvoir. Thus this provision has variously
been regarded as authorizing the Court to apply legal analogies,
natural law, general principles ofjustice, general principles of positive
national law, or comparative law, and so on. 27 Lord Phillimore of
the 1920 Committee of Jurists pointed out that "general principles"
in this clause referred to those "maxims of law" which "were
accepted by all nations inforo domestico,such as certain principles
of procedure, the principles of good faith, and the principles of
res judicata etc."28 According to Judge Hudson:
It empowers the Court to go outside the field in which States
have expressed their will to accept certain principles of law as
governing their relations inter se, and. to draw upon principles
common to various systems of municipal law. . .. It authorizes
use to be made of analogies found in the national law of the
various States. It makes possible the expansion of international
law along lines forged by legal thought and legal philosophy
in different parts of the world. It authorizes the Court to consult
a jus gentium before fixing the limits of the droit des gens.29

Nothing more need be said to show the wide discretion of the
Court in the application of these principles. It is for the Court to
26Lauterpacht, n. 14, p. 368; Charles de Visscher, Theory and Reality in Public
International Law (Corbett, trans.), Princeton, 1957, p. 150.
21Briggs, n. 10, p. 48; Lauterpacht, n. 1, p. 67 ff.; Bin Cheng, General Principles
of Law as Applied by International Courts and Tribunals, London, 1953;
Schwarzenberger, Foreword to Bin Cheng's book.
2ijProces Verbaux of the Proceedings of the Committee of Jurists Appointed to
Draft the Statute of the Permanent Court, The Hague, 1920, p. 335.
2°Hudson, n. 4, p. 611. See important opinion of Judge McNair in Status
of South-West Africa case, I.C.J. RepDrts, 1950, p. 148; Rosenne, n. 8, p. 422 ff.
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appreciate not only the validity of the application of a particular
principle of municipal law in the international field, but also the
generality of its acceptance among different legal systems of the
"civilized" nations. 30 In a number of cases the Court has made
use of this general power and relied upon "principles of international
law," or the "generally accepted principles of international law,"
or the "general conception of law" without specifying the sources
from which they were taken. 31 In the Corfu Channel case, it invoked
certain "general and well-recognized principles" including "elementary considerations of humanity even more exacting in peace than
in war," as substantiating the obligation of Albania to give notification of the existence of a mine-field in Albanian territorial
waters. 32

Judicial Decisions and Teaching of the Publicists
Subject to Article 59, which declares that a "decision of the
Court has no binding force except between the parties and in respect
of that particular case," the Court may also apply, as "subsidiary
means," judicial decisions and teachings of the most highly qualified
publicists. Explaining this rather confusing clause, Judge Hudson
says that "judicial decisions and teachings of publicists are not rules
to be applied, but sources to be resorted to for finding applicable
rules."33
In other words, unlike the decisions of the national courts in
Anglo-American jurisprudence which are binding in law, the
decisions of international courts are not themselves binding but
merely evidence of existing international law. However, as Judge
Lauterpacht rightly observes, this distincion between the "evidence"
and "source" is more speculative and less rigid than is commonly
supposed. "It is of little import whether the pronouncements of
the Court are in the nature of evidence or source of international
law so long as it is clear that in so far as they show what are the
rules of international law they are largely identical with it."34
aOSchwarzenbergcr, n. 8, pp. 43-5.
Sllbid., pp. 46-7; Hudson, n. 4, p. 612.
a2I.C.!. Reports, 1949, p. 22; U.N. Administrative Tribunal case, I.C.!. Reports,
1954, p. 53; Lauterpacht, n. 14, p. 167 ff.
aaHudson, n. 4, p. 612.
34Lauterpacht, n. 14, p. 21.
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. In fact, as we shall see, both as a matter of legal principle and
actual experience, the past decisions of the International Court
affect its future course of action. They are evidence of what the
Court considers to be the law and are, therefore, a reliable indicatioI;l
of its future attitude. In view of these facts, the formal declaration
of judicial decisions as "subsidiary means" does not alter their
position which is in a substantial' degree identical with the sources
enumerated in the first three paragraphs of Article 38. 35
We shall discuss the limitations of Article 59 and the role of the
International Court in the development of international law in
spite of these limitations a little later. It may be pointed out,
however, that in practice in an increasing number of cases the
Court has drawn support from its own previous decisions and
pronouncements~ In some cases, the 'Court merely' points out:
"As the Court said in its judgment No.. 12,"36 of "As the Court
had occasion to state in its previous judgments and opinions,"37
and so on, but at other times it has been much bolder, making
statements as if its previous judgments were binding, Thus in the
German Interests in Polish Upper Silesia (Merits) case, the Court
declared: "Nothing has been advanced in the course of the present
proceedings calculated to alter the Courts' opinion (as expressed
in Advisory Opinion No.6) on this point."38 Withoilt going into
the details of several cases it may be pointed out that the Court
has tried to find support for its decisions on previous dicta, amongst
others, in Corfu Channel (both phases), Reparation, U.S. Nationals
in Morocco, Competence of General Assembly, Reservations,
Nottebohm, U.N. Administrative Tribunal," a,nd Right of Passage
cases.

Teachings of Publicists
Despite enumeration of "teachings of publicists,;' as a "source"
of international law in Article 38 of the Statute, on nooccasiori
has the Court, as distinguished from dissenting or individual
aD/bid., pp. 21-2.
34Chorzow Factory case, pcn Series A, No. 17,1928, p, 37.
37Jurisdiction of the European Commission of the Danube,
No. 14, 1927, p. 37.
asPeIJ Series A, No.7, 1926, p.31.
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,opinions of individual judges,39 referred to the writings of a single
author. In the Lotus case, the French Government endeavoured
to prove the existence of a principle establishing the exclusive
jUrisdiction of the State of the flag of the ship relying, inter alia,
on the teachings of the publicists. After a thorough inquiry into
this French contention" the Court declared that, "apart from the
question as to what their value may be from the point of view of
establishing the existence of a customary law, the writers did not
fully or invariably support the French view."40 ,The Court did not
refer to any particular author. It acted in the same manner in
some other cases, such as Certain German Interests in Polish Upper
44
Silesia,41 Wimbledon,42 German Settlers in Poland,43 and Nottebohm.
Although divergence of views amongst writers as well as their
national bias may render the teachings of publicists somewhat less
useful", their role as qualified. interpreters of international law45and
practice may,still be quite helpful in many a controversial issue.

codified law, is under a duty to find it. Although this independence
in its search for law does not involve unbridled freedom, there
are no clear limitations. International law after all is still comparativelyan underdeveloped, fragmentary, and nebulous system of law.
As is well known, because of its haphazard development, interna.
national law has always suffered from lack of clarity and precision.
In fact, the absence of agreed principles, or absence of agreement
in regard to so-called established principles, is a serious challenge to
the very nature of whatis called international law. Thus an autho'"
ritative report prepared by the United Nations Secretariat records:
~z·?:

...

There are only very few branches of international law with regard
to which it can be said that they exhibit
a pronounced measUre
of agreement in the practice of States
While in most branches
of international law there is a common basis of agreement on
principle, there is a wide divergence of practice in the matter of
its detailed application. This applies even to questions with
regard to which, because of the vast amount of existing practice.
it has been customary to assume an almost universal measure
of agreement-as, for instance, on the subject of the law relating
to consuls or to jurisdictional immunities of States. 46

lluidelines Unable to Guide Prop~rly
, Thus we find that the vague categories enumerated in Article 38
of the Statute about the law to be applied by the International
'Court provide merely insufficient guidelines and leave wide discretion and freedom in its choice for the applicable law. However,
called upon to apply international law, an international court is
not ,only deemed t~know law but, in the abselJ,ce of any clear and
, 19In their dissenting or separate opinions the individual judges, of course,
frequently refer to the writings of publicists.' See," lor example, dissenting
opinions of Judge Hudson in the Diversion of Water from the Meuse case,
PCU Series A/B, No. 70, 1937, pp. 76-7; Judge McNair in International Status
of South-West Africa case, I.C.J. Reports, 1950, p. 146 ff. ;,.Judge Read infhe
Interpretation of Peace Treaties case,I.C.J. Reports, 1950" p. 235; and Judge
Azevedo in A~ylum case,I.C.J. Reports, 1950, p. 232 ff. See these and other
'¢~st':s referred to' in Lauterpacht; n: n,·p. 23.
:." 40PCIJ Series A, No. 10, 1927,p. 41.
41PCIJ Series A, No. (l, 1925, p. 20.
42PCIJ Series A, No.1, 1923, p.28.
43PCIJ Series B, No.6, 1923, p. 36.
44I.C.J. Reports, 1935; pp.22-3.
5
4~Seeopinion of Judge Weiss in the Lotus case, PCU Series A,No.lOi 1927,
p. 43; and Judge Bustammante in the Brazilian Loans case, Series A, No.2!.
1929, p. 133; see also Lauterpacht, n. 14, pp. 24 25:.'
:. "
", ..
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So also, one of the greatest jurists of our time, Judge Sir Hersch
Lauterpacht, noted:

,~

... Once we approach at close quarters practically any branch
of international law, we are driven, amidst' some feeling of
incredulity, to the conclusion that although there is as a rule a
consensus of opinion on broad principle-even this may be an
overestimate in some cases - there is no semblanpe of agreement
in relation to specific rules and problems. 47
This lack of clarity and precision in the principles of international
law not only makes the task of the International Court much more
difficult, but leaves the already hesitant States all the more sceptical
4·Survey of International Law, New York, 1948, p. 7. Memorandum Submitted by the Secretary-General in Relation to the Work of Codification of the
International Law Commission.
41Lauterpacht, n. 13, p. 17.
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about submission of their disputes to judicial processes. In the
absence of an international legislature or binding obligations in
regard to the adjudication of international disputes to decide the
controversial issues, as Judge Lauterpacht rightly points out, the
uncertainties, gaps and obscurities of the law are not merely
perpetuated, but they feed and grow on their own evil inasmuch
as they are kept alive and magnified by the conflicting assertions
of the parties. The call for codification is not, therefore, the product
of legal perfectionism; it is an imperative need of international
society.48 In fact, there has been no lack of demands for the
rejection of the compulsory jurisdiction of the International Court
until the task of codification can be .successfully completed.49 H.A.
Smith declared, for example, that, in the absence of a "definite,
written and accepted law" which can be applied in all controversies
that come before an international court, any rulers of a country
who attempted to commit their people to the obligatory judicial
. settlement would "be guilty of nothing less than a grave breach of
trust. They are absolutely bound to demand that the Court, which
is to pronounce upon the destinies of their nation, shall be guided
by a definite code of rules which have previously been examined and
approved by the law-making body of the nation itself." No selfrespecting nation, according to Smith, could give a blank order to
a handful of lawyers of diverse nationalities, guided by nothing
more than their individual ideas of right and wrong. 50
Because of the vagueness of the categories enumerated in Article
38 of the Statute, a reservation was sought to be introduced in 1946
1

'"Ibid., p. 20. It is important to note that the 1920 Committee of Jurists,
which drafted the Statute of the Permanent Court, recommended to the Council
of the League of Nations to proceed with the codification of international law
(n. 28, p. 747).
40R. P. Anand, Compulsory Jurisdiction of the Jnternational Court of Justice,
Bombay, 1961, p. 60 ff.
50H. A. Smith, "Jurisdiction and Powers of an International Court," Annals
of the American Academy of Political and Social Science, Philadelphia, Vol. 96,
p. 109 (emphasis added); C.G. Fenwick, "Law, the Prerequisite of an
International Court," Annals of the American Academy of Political and Social
Science, Vol. 96, pp. 118-23; Fenwick, "Closing the Loopholes in Arbitration
Treaties," Annals of the American Academy of Political and Social Science,
Vol. 138, pp. 151-3; Sir Erie Richards, "The Jurisdiction of the Permanent
Court of International Justice," British Year Book of International Law, 1921-22,
Vol. 2, p. 2.
.
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into the American declaration, accepting the compulsory· jurisdiction of the International Court of Justice, which would exclude
from such acceptance "dispute where the law necessary for decision
is not found in existing treaties and conventions to which the United
States is a party and where there has not been prior agreement by
the United States as to the applicable principles, of international
law."
Though this amendment was rejected by the Senate,51 the fears
depicted at that time were again echoed in i960 during the hearings
before the Foreign Relations Committee of the US Senate on
S. Res. 94, which proposed the deletion of the Connally reservation
from the United States declaration. Strong objections were raised
against the deletion of this reservation on the ground, inter alia,
that international law, as defined in Article 38 of the Statute, was
"a rather nebulous body of rules" without "specific guidelines"
and, therefore, the judges would be off "on frolics of their own."
Senator Hickenlooper stressed this time and again throughout
the hearings 52 and asserted that, in the absence of a clearly defined
body of law, the International Court was only a "man-made
sovereignty" from which there was no appeal and over which there
was no contro1. 53 Without some statutory limitations, Senator
Hickenlooper feared, the Court might "arbitrarily decide things just
willy-nilly as it pleases," and reminded a witness that "we still
believe pretty strongly in this country in the rule of law and not the
rule of man."54 While Senator Hickenlooper's contentions were
strongly and correctly opposed by several other witnesses,55 he found
support in Dean Manion who not only agreed with him in denying

51The complete story is related in Anand, n. 49, p. 63 ff.
52The above-quoted words are also those of Senator Hickenlooper. See
Compulsory Jurisdiction: International Court of Justice: Hearings before the
Committee on Foreign Relations of the United States' Senate, 86th Cong., 2nd
Session, S. Res. 94, 27 January and 17 February 1960, pp. 28-31, 67,87, 196·9,
218-9.
53 Ibid., p. 198.
54 Ibid., p. 31.
55See testimonies by Attorney-General William P. Rogers (ibid., pp. 30-31),
H. W. Briggs (ibid., pp. 45-6), Senator Humphrey (ibid., pp. 87-8), John R.
Stevenson (ibid., p. 98), Quincy Wright (ibid., p. 111), and Stephen Schwebel
(ibid., pp. 196-200).
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American lawyers would shrink with horror from any attempt
to define, for example, "due process of law" once and for all
in every conceivable circumstance. And yet our courts can .'
acceptably determine whether due process was met in any particularcase before them without laying themselves open to wild
charges against the whims, "the judicial tyranny" or "man-made
sovereignty of the judges."57
Not much knowledge of a national law or the working of the
courts is required to appreciate the~ truth of Professor Briggs's
statement. Certainty in law is always elusive, as that great master
of judicial process, Judge Cardozo, told us from his own life-long
experience:

66Ibid., p. 219.
6'H. W. Briggs, "Confidence Apprehension and the International Court of
Justice," Proceedings of the American Society of International Law, Washingtoli
D.C., 1960, p. 34.
66Cardozo, The Nature of Judicial Process, New Haven, 1921, p. 166.
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Quincy Wright could har~lly. be accused of exaggeration, tht::refore, when he declared that "international law is as stable an(i
precise a body of doctrine as is the constitutional law of the United
States." Referring to the fact that the American Supreme Court
had upset nearly 39 precedents which were thought to be established
in American constitutional law, Wright said: "The Internatiollal
Court of Justice has certainly not been subject to the charge that
it has made new law as extensively as has the Supreme Court of
the United States."59
Furthermore, it is asserted that whatever difficulties may be found
in defining and stating the principles of international law, in practice,
"the application of principles of international law to specific problems
submitted to the Court present few difficulties and uncertanties':,'6G
As Judge Hudson also found, "the jurisprudence of international
tribunals over a period of one hundred and fifty years has prqxed
that the application of international law is possible in disputes
between States, even in the absence of what might be. called a code
of international law."61

the very existence of international law, but declared that the World
Court was not "a law-body at alI."56
It is needless to expose the inaccuracy and sweeping nature' of
these statements. While admitting the comparatively uncertain and '
ambiguous nature of international law, and without underestimatin.g
the value of codification so far as it can be achieved, as we shall
discuss below, let us re-emphasize that the problem is not entirely
different from that found in the national field. Thus, tired of this
too much stress on the ambiguity of international law and the need
for its codification, Briggs said:

I was much troubled in spirit, in my first years upon the bench,
to find how trackless was the ocean on which I had embarked.
I sought for certainty. I was oppressed and disheartened when
I found that the quest for it was futile. I was trying to reach
land, the solid land of fixed and settled rules.... I found "with
the voyagers in Browning's 'Paracelsus' that the real heaven was
always beyond." As the years have gone by, and as I have
reflected more and more upon the nature of judicial process, I
have become reconciled to the uncertainty because I have grown
to see it as inevitable.58
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Rottt OF THE INTERNATIONAL COURT IN THE'
DEVELOPMENT OF INTERNATIONAL LAW

,.

In fact not only can an international court find the law in the settl~~
ment of disputes brought before it, but.,~ perusal of several cases:
before the World Court clearly indicates that it can help in its
cl~rification, systematization, and development. It is well. known
that wherever there are courts, the law grows in the hands of the
judges, though they may be shy of saying SR openly.62 The fiction
that courts do not "make" the law but only "discover" or "reveal"
what was already implicitly a rule of law can be no more plausible
internationally than it has been nationally since the penetrating
analyses of Holmes, Cardozo, Geny, and other mast.ers. The
judges do not pick their "rules of law full-blossomed from the
69Wright, Hearings, n. 52, p. 111.
60Briggs, n. 57, p. 34.
"Hudson, n. 3, p. 108 ; Politis, The New Aspects ofInternational Law, Washing..
ton D.C., 1928, p. 69.
GlSchwarzenberger, n. 8, p. 62.
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t'r~es;"63In the Eastern Extension, Australasia, and' Chinese
Telegraph Co. case (1928), thel3ritish-American Claims Arbitral
Tribunal gave a rational explanation of the phenonmenon of judicial
law-making. It said:

by a court enjoined by its Statute to apply the existing law. In a
world deeply divided by national interests, policies, and philosophies,
"an international court which yields conspicuously to the urge to
inodify the existing law-even if such action can be brought within the four corners of a major legal principle-may bring about a
drastic curtailment of its activity. Governments may refuse to
submit disputes to it or to renew obligations of compulsory judicial
·settlement already in existence."67
Furthermore, as Jenks puts it: "The old taunt 'John Marshall
has made his decision, now let him enforce it' can "never be far
from the mind of the international judge."68 Despite somewhat
exaggerated claims in this regard, the problem of execution of
judicial awards cannot be entirely ignored. 69 The absence of any
execution machinery in the international field imposes a duty of
particular restraint on the part of internationalcourts. 7o
" All these calls for caution and restraint which does not, however,
mean that courts do not in fact shape, make, or even alter the law.
Judge Lauterpacht tells us that they do it but "without admitting it;
they do it while guided at the same time by existing law; they do it
while remembering that stability and uncertainty are no less of the
essence of the law than justice; they do it, in a word, with caution."71
It is not unnatural, therefore, to find members of an international
tribunal vigorously dismissing any suggestion that they have indulged
in acts of legislation. Thus, we find the World Court repeatedly
affirming that its task is "to .interpret the treaties, not to revise
them."72

Intet:nationallaw, as well as domestic law, may not contain, and
generally does nottontain, express rules decisive of particular
cases, but the function of jurisprudence is to resolve the conflict
of opposing rights and interests by applying, in default of any
specific provision of law,. the corollaries of general principles,
and so to finde.-exactly as in mathematical sciences-the solution
of the problem. This is the method of jurisprudence; it is the
method by which the law has been gradually evolved in every
country, resulting in the definition and settlement of legal relations
as well between States as between private individuals. 64
:} In: other words the .legislative and judicial processes are inseparable and "the act of the Court is a creative actin spite of our
conspiracy to represent it as something else."65
There is no dO)lbtthat the limits for the judge are narrower. He
legislates only between gaps and fills the open spaces in the law.
He is bound by the traditions of his profession and by the duty of
adherence to the perviding spirit of the law. Hut "within the
confines of these open spaces and those of precedent and tradition,
choice moves with a freedom which stamps its' action as creative.
The law which is the resulting product is not found, but made."66
;)!In the international sphere the problem is, of course, more stringe:nt because of the necessity of caution and restraint called for by
the admitted sovereignty of States and the voluntary nature of international adjudication. Governments which arenof prepared to
entrust with legislative functions bodies composed of their authorized
representatives, .would not tolerate the exercise of such activity
.;:',1.

6'Cardozo, n. 58, p. 103.
64Reports of International Arbitral Awards, United Nations, 1955, Vol. 6,
pp. 114-5.
.
65J. L. Brierly, "The Judicial Settlement of International Disputes,"
The Basis of Obligation in International Law (Lauterpacht and Waldock, ed.),
London, 1958, p. 98.
69Cardozo, n. 58, p. 115.
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67Lauterpacht, n.14, p. 76. See also C.W. Jenks, The Prospects ofInternational
Adjudication, London, 1964, p. 315, where, discussing the need of restraint
on the part of judges in making innovations, he observes: " ... he [international
judge] must ... weigh the possibility that the terms of his decision may result
in one or more of the parties to the potential next case preferring not to submit to him." For a similar view, see Schwarzenberger, n. 8, pp. 65-6.
68Jenks, n. 67, p. 315.
69R,P. Anand, "Execution of International Judicial Awards: Experience
since 1945," University of Pittsburgh Law Review, July 1965; Oscar Schachter,
'~The Enforcement of International Judicial and Arbitral Decisions," Amehcan
Journal of International Law, 1960, yol. 54, p. 1.
7°Lauterpacht, n. 14, p. 76.
7l1bid., p. 75.
72Interpretation of Peace Treaties case (2nd Phase), I.C,J. Reporis, 1950,
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But how the Court in fact revises or modifies the law under. the
gUise of interpretingit,73 we shall see presently. It may be said;
however, that the degree of caution or boldness used by the Court
in the development of international law depends on the individual'
judge's philosophy on the nature of the judicial function in· the
international field. As Judge Fitzmaurice explains:
There are broadly two main possible approaches to the task of
a judge, whether in the international field or elsewhere. There
is the approach which conceives it to be the primary, if not the
sole duty of the judge to decide the case in hand, with the minimum of verbiage necessary for this purpose, and to confine
himself to that. The other approach conceives it to be the proper
function of the judge, while duly deciding the case in· hand,
with the necessary supporting reasoning and while not unduly
straying outside the four corners of the case to utilize those
aspects of it which· have a wider interest or connotation, in order
to make general pronouncements of law and principle that may
enrich and develop the law. 74
There are of course persuasive reasons for the International
Court to take a broad view of its function. Judge Fitzmaurice
convincingly puts these reasons as follows:
Domestic courts can, if they wish, plead with some plausibility
as a ground for not going beyond what is barely necessary for a
decision, that a national legislature exists which can, by legislative
action, remedy any gaps or obscurities in the law. Inthe
international field there. is at present nothing comparable to a
legislature, and the operation of the so-called law-making treaty
is both uncertain and leaves many loose ends. The international
community is therefore peculiarly dependent on its international
p. 229; Rights of u.s. Nationals in Morocco, I.C.!. Reports, 1952, p. 196;
Lauterpacht, n. 14, p. 155.
··See dissenting opinion of Judge Read in the Anglo-Iranian Oil Company
case, I.C.!. Reports, 1952, p. 145, where he points out that the Court's ruling
in fact amounted to a revision of the Iranian Declaration.
.
"Sir Gerald Fitzmaurice, "Hersch Lauterpacht-The Scholar as Judge:
Part I," British Year Book of International Law, 1961, Vol. 37, pp. 14-5.
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tribunals for the development and clarification of the law, and for
lending to it an authority more substantial and less precarious
than can be drawn from often divergent or uncertain practices
of States, or even from the opinions of individual publicists,
whatever their repute. 7S

.~

The formulation of a consistent body of law was in fact one of the
chief reasons for demands for the establishment of a permanent
court in the international field. 76 The International Court was
expected to play an important part "in developing international
law just as the courts of England and America have helped to form
the common law."77 It seems strange, however, that although the
International Court was supposed to build a systematic body of
international law from case to case, Article 59 of the Statute restricted the binding force of the decision of the Court only to the
parties to the dispute and in respect of that particular case. At
first sight it might appear that Article 59 has been designed to .
exclude the binding force of precedents and has accepted the continental theory of jurisprudence in this regard. 7s But a probe into
the history of the drafting of the Statute and this article not only
negatives this design, but shows that this article has in all probability
reference to a minor question relating to intervention as provided
in Article 63 of the Statute, which lays down that if a State not
party to a dispute avails itself of its right of intervention, "the
construction given by the judgment will be equally binding upon
it." Article 59 thus seems' to state directly what Article 63 exp~esses
indirectly. This construction finds .support in the final report of
the 1920 Committee ofJurists. 79
"Ibid., p. 18; Lauterpacht, n. 14, p. 77.
'"Anand, n. 49, p. 14; Wehberg, The Problem of an International Court of
Justice, Oxford, 1918, 'p. 37; Politis, "The Work of the Hague Court," Judicial
Settlement of International Disputes, Baltimore, Vol. 6, November 1911, p. 16;
J. W. Garner, Recent Developments in International Law, Calcutta, 1925,
,po 661 ff.
"Report to the President on the Results of the Francisco Conference by the
Chairman of the U.S. Delegation, Washington D.C., 1945, US Department of
State Publication, No. 2349, p. 138; Anand, n. 49. pp. 66-7.
··Smith, n. 50, p. 110.
79"Report Presented by Leon Bourgeois arid Adopted by the Council of th.e
League of Nations," n. 9, p. 50; Anand, n. 49, pp. 67-8; Lauterpacht, n. 14, p. 8.
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It has also been suggested that the limiting terms of Article 59
refer to the actual "decision" of the Court, i.e. the operative part,
as distinguished from the reasoning underlying the decision and
containing the legal principles on which it is based. 80'
In any case, as we have mentioned earlier, to refer in practice to
its previous decisions has become a common feature of the judgements and opinions of the International Court. Of course, any
tribunal can be trusted to follow as a general rule a previous decision
of its own when similar facts present themselves, whether there is
a binding obligation in this regard or not. As Judge Hudson
observes; "Any tribunal which seeks to administer justice in an
impersonal manner will be disposed to rely on precedents where
'they exist."81
This does not mean, however, that the Court has adopted the
commOn law doctrine of judicial precedent. 82 In fact, without
being bound by any such obligation, it is free to retrace its steps.
There being no supranational body to correct the judicial mistakes,
there is no room for rigid veneration of the precedent. In this
sense Article 59 is indeed useful. As Judge Lauterpacht points out,
subject to the overriding principle of res judicata, the International
Court is free to re-examine the substance of law as laid down in a
previous case. There is no doubt that it will not do so lightly and
without good reason. But there is nothing to stop it from doing
so and it has in fact done so; for example, in the Interpretation of
Peace Treaties case,83 where it seems to have modified the principle
in regard to the need of consent of the parties in an advisory opinion
laid down in the Eastern Carelia case. 84 The result is, to use Rosenne's
words, that without becoming "shackles to bind," the precedents
are insistent that attention be paid to them and that they may be
followed or discarded, but never disregarded. 8s
8°Beckett, as quoted inLauterpacht, n. 14, p. 8.
81Rudson, n. 4, p. 627; Lauterpacht, n.14, p. 14.
82Lauterpacht, "The SO-Called Anglo-American and Continental Schools of
Thought in International Law," British Year Book of Internr;ztional Law, 1931,
Vol. 12, pp. 31-62.
8'I.C.J. Reports, 1950, pp. 65-119.
84Lauterpacht, n. 14, pp. 19-20.
85Rosenne, n. 8, p. 10; A. P. Fachiri, The Permanent Court of International
Justice, London, 1932, edn. 2, p. 104.
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It is, therefore, a well-nigh universal opinion that Article 59 does
not hamper "the operation of the natural process of looking to
previous decisions for guidance in the solution of similar problems."86
In fact this practice of citing previous decisions adopted both by the
Court and by the litigants, says Judge McNair, has greatly contributed to the consolidation of the corpus juris that is gradually being
built Up.87 Judge Lauterpacht also asserts that, though not enjoin, ed in any absolute terms by its Statute, the Courts' practice of invoking its own decisions "has resulted, over a prolonged period of
years, in the formulation-or clarification-of an imposing body
of rules of international law."88
Unhampered by any specific limits laid down in the Statute, but
within the bounds of judicial caution, the International Court has
been applying international law in a spirit of progressive realism an4
has become one' of the chief agencies for the gradual development
and growth of international law. In some cases, such as Norwegian
Fisheries and Reservations to the Genocide Convention, it modified
the law by refusing to admit that there existed rules of general
application and by accepting some of the unconventional principles
which it thought were better suited to the present circumstances.89
There is little doubt that "many an act of judicial legislation may
in fact be accomplished under the guise of the ascertainment of
customary international law."90
In a few cases the Court has exercised its judicial discretion to
modify and make flexible the rigid principles of existing law. Thus,
while the consensual basis of the Court's jurisdiction is well recognized and no State is bound to submit its disputes to an international
8"Arnold McNair, The Development of International Justice, New York, 1956;
pp. 13-4.
87Ibid., p. 14.
8'Lauterpacht, n. 14, p. 18.
89In the Norwegian Fisheries case, the Court refused to accept that the base
line of the territorial waters must follow the sinuosities of the coast and accepted
the straight baseline system adopted by Norway. I.C.J. Reports, 1951, p. 116~
In the Reservations case, discarding the "unanimity principle" in regard to
reservations to multilateral conventions, the Court approved the controversial
"Pan-American rule," I:C.J. Reports, 1951, pp. 15-69. See also R. P. Anand,
"Reservations to Multilateral Conventions," Indian Journal of International
Law, New Delhi, 1960, Vol. 1, pp. 84-91. . ,
OOLauterpacht, n. 14, p. 368.
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court without its consent,91 the rigidity of this principle has to some
extent been mitigated by the doctrine of forum prorogatum which
has been developed by the Court's liberal view in regard to the form
or lack of form in which the consent may be expressed. As the
Court said in the Minority Schools case, "the acceptance by a State
of the Court's jurisdiction in a particular case is not ... subordinated to the observance of certain forms such as, for instance, the
previous conclusion of a special agreement."92
So, while the consent may be expressed by special agreement
or by declarations accepting compulsory jurisdiction of the Court
under the optional clause, consent may also be communicated
informally after the initiation of proceedings by a unilateral
application, such as during the course of the proceedings (forum
prorogatum), or in some other way.93
Similarly, the present International Court, unlike its predecessor,
has taken a fairly wider view of its advisory jurisdiction with the
result that it has become one of the most potential forces in the
settlement of international conflicts. Thus, it has shown a marked
preference for treating the questions submitted to it for advisory
opinions as abstract questions and has examined the cases without
heeding, as far as possible, the motives and circumstances which
led to the making of the request. 94 It also seems to have modified,
as we have mentioned earlier, the Eastern Carelia rule about the
need of consent of the parties for giving an advisory opinion.95
In some other more important cases, however, the International
.IEastern Carelia' case, pcn Series B, No.5, 1923, pp. 27-8. The principle
has been reiterated by the International Court in numerous cases. Anand,
n. 49, p. 11 7ft'.
•2pcn S~ries A, No. 15, 1928, p. 23.
·'This principle of informal communication of consent has been applied by
the two World Courts in several cases. Lauterpacht, n. 14, p. 103ff; Waldock,
"Forum, Prorogatum or Acceptance of a Unilateral Summons to appear before
the International Court," InternationalLaw Quarterly, London, 1948, pp. 377-91;
Anand, n. 49, p. 120 ff.
." .4S~e for instance the following opinions in this regard: Admission of State
to Membership in the U.N., I.C,J. Reports, 1948, p. 161; Competence of General
Assembly, I.C,J. Reports, 1950, p. 4; Reservations, ibid., 1951, p. 15; UN
Administrative Tribunals, ibid., 1954, p. 47; and Reparations, ibid., 1949, p. 174;
see also Rosenne, n. 8, p. 456 ff.
•5See Lauterpacht, n. 14, p. 352 ff.
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Court flatly discarded the traditional notions and boldly put on the
mantle of a "legislator," so to say. Thus, in the Reparation for
Injuries Suffered in the Service of the United Nations case, the
Court unanimously held that the United Nations as an organization, having an international personality of its own, had the capacity
to bring an international claim against a State, whether a member
,of the United Nations or not, for reparation in respect of damages
<caused to one of its agents in the performance of his duties. The
'Court thus not only extended an international personality to entities
-other than States, but discarded the technicalities of the doctrine of
nationality of claims. The importance of this opinion far surpasses
the facts of this case, and it is certainly "one of the most significant
examples of judicial legislation on the part of the Court."96 Giving
the reasons for attributing an international personality to the
United Nations, the Court said:
The. subjects of law in any legal system are not necessarily
identical in their nature or in the extent of their rights, and their
nature depends upon the needs of the community. Throughout
its history, the development of international law has been
influenced by the requir~mentsof international life, and the
progressive increase in the collective activities' of States has already
given rise to instances of action upon the international plane by
certain entities which are not States. This development culminated in the establishment in June 1945 of an international
organization whose purposes and principles are specified in the
Charter of the United Nations. But to achieve these ends the
attribution of international personality is indispensable. 97
As regards the power of the United Nations to bring aninternational claim, the Court pointed out:
The· functions of the Organization are of such a character that
they could not be effectively discharged if they involved the
concurrent action,- on the international plane, of fifty-eight or
more Foreign Offices, and the Court concludes that the Members
·"Ibid., p. 177.
,o7I.C,J. Reports, 1949, p. 178.
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have endowed the Organization with the capacity to bring
international claims when necessitated by the discharge of its
functions. 98
Even if the United Nations had an international personality and
the capacity to bring a claim against a Member of the United
Nations, could it bring a claim against anon-Member State? The
Court answered the question in the affirmative:
... The Court's opinion is that fifty States, representing the vast
majority of the members of the international community, had the
power, in coIiformity with international law, to bring into being
an entity possessing objective international personality, and not
merely personality recognized by them alone, together with capacity to bring international claims. 99

!III

This assertion of the binding character of the United Nations
Charter to non-Members is no doubt an innovation and "is of a
legislative character."loo
The Court further made a major contribution to the development
of the "constitutional law" of the United Nations in its opinion on
Certain Expenses of the United Nations case. In this remarkable
opinion the International Court affirmed that the expenditure
authorized for operations in the Congo (ONUe) by General
Assembly resolutions from 20 December 1960 to 30 October 1961,
and the expenditure authorized for the operation of the United
Nations Emergency Force (UNEF) in the Middle East from 26
November 1956 to 20 December 1960, constitute "expenses of the
Organization" within the meaning of Article 17, paragraph 2, of the
United Nations Charter.lOl Though the Court did not explicitly
say so, the opinion had the effect of holding that the Members of
the United Nations were legally bound to pay the assessments made
by the Assembly to defray the costs of the two operations, regardless
of whether any given State had voted for or against the original
resolutions authorizing establishment of the peace-keeping operations
~concerned. It has been generally assumed that resolutions of the
D8Ibid., p. 180.
l00Lauterpacht, n. 14, p. 180.
191I.C.J. Reports, 1962, p. 151.

99Ibid., p. 185.
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General Assembly are merely recommendations, and that though
they may carry political and moral force they lack obligatory
character. 102 But the Court's holding amounted" to saying that
regardless of the fact that such recommendations were not binding,
the General. Assembly had the power to commit the Members,
either directly or through. the medium of the Secretary-General,
to expenditure in order to carry out those recommendations. Thus,
the General Assembly might impose binding financial obligations
for the realization of non-binding recommendations.loa The Court
in fact went even further and declared:
... When the Organization take action which warrants the
. assertion that it was appropriate for the fulfilment of one of the
stated purposes of the United Nations, the presumption is that
such action is not ultra vires the Organization.
If it is agreed that the action in question is yvithin the scope
of the functions of the Organization but it is alleged that it has
been initiated and carried out in" a manner not in conformity
with the division of functions among the several organs which
the Charter prescribes, one moves to the internal plane, to the
. internal structure" of the Organization. If the action was taken
by the wrong organ, it was irregular as a matter of that" internal
structure, but this would not necessarily mean that the expense
inc:;urred was not an expense of the Organization. Both national
and international law contemplate cases in which the body
corporate or politic may be bound, as to third parties, by an
ultra vires act of an agent. 104
l02S ee D.H.N. Johnson, "The Effect of Resolutions of the General Assembly
of the U.N.," British Year Book of International Law, 1955-1956, London, 1957,
p. 97; Kelsen, The Law ofthe United Nations, London, 1951, pp. 195-8; Eagleton,
"Palestine and the Constitutional Law of the U~ted Nations," American Journal
of International Law, 1948, Vol. 42, p. 397; but cf. Sloan, "The Binding
Force of a 'Recommendation' of the General Assembly," British Year Book of
International Law, 1948, Vol. 25, pp. 1-34.
.
l03Leo Gross, "Expenses of the United Nations for Peace-KeepingOperation~,"
International Organization, Boston, Mass., 1963, Vol. 17,PP. 5-6; S. Slonim,
"The Advisory Opinion of the International Court of Justice on Certain Expenses
of the United Nations: A Critical Analysis," Howard Law Journal, Washington
D.C., 1964, Vol. 10, p. 267.
l04I.C.J. Reports, 1962, p. 168.
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This is indeed a novel assertion in the legal functioning of the
United Nations. Though it may enhance the "institutional effectiveness" of the United Nations, it has given almost unlimited
financial and budgetary powers to the General Assembly and is
indeed pregnant with far-reaching consequences. I05
The Court also gave its approval in this case, at least indirectly,
to the "Uniting for Peace" resolution, thus furnishing legal confirmation to developments within the United Nations which have, in
effect, increased the powers of the General Assembly vis-a-vis the
Security Council. On the basis of relevant provisions of the Charter,
especially Article 24, it was argued that all matters relevant to the
maintenance of international peace and security fell exclusively
within the competence of the Security Council and that the General
Assembly lacked power to undertake any activities in this sphere
at all. Rejecting this view, the Court said:

1
k
1
.....• .
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The Court has introduced an element of healthy dynamism well
matching the new trends of international organization and the
requirements of international society. It displays no signs of
moribund conservatism and excessive formalism said to be
characteristic of the lawyer. Far from it. Many of its pronouncements are marked by vigour and zeal to bring the principles of the
law and its application into harmony with present-day necessities.
. . . The Court ... has shown its awareness of the unsatisfactory
features of classic international law and has been conscientious
in Ie-adapting that law to the requirements of modern international
.
life. los
So also, Hambro, Ex-Registrar of the Intern~tional Court, finds
the World Court
fully aware of the need for, and the possibility of, developing
international" law so that it shall not become a straight jacket
to stop, prevent, or slow down the beneficial development of
international law concepts. Thereby the Court has taken its
place at the front of the organs which will make international
law in the future· a living, growing body of rules, developing
with the necessities of the present-day international comp1Unity.lo9

The responsibility conferred (on the Security Council by Article
24) is "primary" not exclusive.... The Charter makes it abundantly clear, however, that the General Assembly is also to be
concerned with international peace and security.... Thus,
while it is the Security Council which,' exclusively, may
order coercive action, the functions and powers conferred by
the Charter on the General Assembly are not confined to
discussion, consideration, the initiation of studies and the
making of recommendations;
they
are
not merely
hortatory.IOG
Without going into further details of this most important advisory
opinion, it may be generally noted "that the advisory opinion may
well amount to a revision of the Charter."lo7
All these cases, therefore, clearly show that the conception of the
International Court. administering in a mechanical fashion obsolete
rules of law has no relation to fact. As Shabtai Rosenne rightly
observes:
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This does not mean, however, that the International Court has
crossed the well-recognized and legitimate limits of judicial function.
Although there is no doubt that the necessity for bold judicial action
is particularly great in the international sphere, because of the
"underdeveloped" nature of international law and the absence of
legislative machinery, and despite strong urgings on behalf of
some of its members,no the Court has shown a "strong tendency to
l08Rosenne, The International Court of Justice, Leyden, 1957, p. 13.
lO"Edward Hambro, "A Case of Development of International Law by the
I.C.J.," Law and Politics in the World Community (G.A. Lipsky, ed.), University
of California, 1953, p. 243 ff.
llOSee particularly the individual and dissenting opinions of Judge Alvarez
who has been insisting that it is the prime duty of the Court to develop the
traditional law and apply what he calls "new international law." Reparation
for Injuries, I.C.J. Reports, 1949, p. 190; Competence of General Assembly,
ibid., 1950, pp. 18-9; Asylum case, ibid., p. 300; Fisheries case, ibid., p. 146; AngloIranian Oil Co. case, ibid., 1952, p. 132; see also separate opinions of Judge
Moreno Quintana, Application of the Convention of 1902, I.e.J. Reports, 1958,
p. 102; Judge Badawi Pasha, ibid., 1949, p. 216.

'O'Slonim, n. 103, p. 250 ff.; Rahmatullah Khan, "Peace-Keeping Powers
of the U.N. General Assembly: Advisory Opinion of the I.C.J.," International
Studies, Bombay, Vol. 6, p. 323.
lOBSlonim, n. 103, p. 163; Rahmatullah Khan, n. 105.
l07Gross, n. 103, p. 27.
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caution and the apparent de~ire to create the appearance of
caution."lll This is apparent- even in those cases where the Court
has boldly-rejected the orthodox view of the law. In fact, as Judge
Lauterpacht correctly points out, "in some of these cases it is the
Court's cautious manner, rather than the boldness of its practice
that has, at first sight,impressed the reader of its pronouncements."112
This can be especially noticed not only in its attitude of restraint in
relation to its' own jurisdiction, but the meticulous care with which
it examines the pleas against its jurisdiction. As the protracted
history of many a case before it demonstrates, it has been exceedingly
careful in scrutinizing its jurisdictional powers. Because of the
precarious nature of international adjudication, it has always been
of the view that consent of the parties must be strictly proved. In
the Free Zones case, it went in fact so far as to state "that every special
agreement, like every clause conferring jurisdiction, must be interpreted strictly."113 Also, it did not hesitate to decline jurisdiction
in several cases where its substantive judgment might have illuminated a new and developing branch of international law. l14
Similarly, the Court has shown marked reluctance in making
use of "the general principles of law accepted by civilized nations,"
despite the. vast potentialities of this source. It is frequently reluctant
to rely on a general principle if it can dispose of the case ori some
other ground. The general principles which it readily invokes are
the most general and most self-evident. A principle which requires
expositionand argument is mostly avoided by the Court,115
In exerCising its choice between conflicting principles of judicial
boldness or legislation and judicial caution (which, as Sir Hersch
Lauterpacht has said, inCludes judicial restraint, judicial hesitation,
and the appearance of judicial indecision), the Court is naturally
lllLauterpacht, n. 14, p. 77.
112Ibid. For an exhaustive treatment of these manifestations of judicial caution,
see ibid., Chapters 5-8.
l13pCIJ Series A/B, No. 46, 1932, p. 139. For numerous other cases see
Lauterpacht, n. 14, Chapter 6, p. 91.
.
114See, for "instance, Anglo-Iranian Oil Co. case, I.C,J. Reports, 1952, p. 105.
See also W. Friedmann, The Changing Structitre of International Law, New York;'
1964, p. 142.
115See Jenks, n. 67, p. 305; Friedmann, n. 114; cf. Lauterpacht, The
Development of International Law by the International Court, London, 1958, .
p. 158 ff.
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influenced by the facts of successive cases and· itseykluation of the
weight to be attached at the time aria in"ffiCi'Circumstances of the
case to certain considerations of international public policy.1l6
On the one hand, it is the duty of the International Court, as the
principal judicial organ of the· United Nations and Qf the international community, to avoid petrifying legal rules which may have
originated in circumstances which no longer exist, and to be conscious
of the new trends and tendencies and future needs of the society in
determining the law. The conditions under which the classical,
traditional law of nations developed, the views which it contained
and the interests :which it protected, have all greatly changed. In
fact the very nature of the international community, which consisted
of a comparatively homogeneous, Western, Christian family of
nations, has been widened to include peoples with different cultures,
civilizations, ideologies, and interests. Law, it must be remembered,
is not a constant in a society, but is a function. In order that it
may be effective, it ought to change with changes. in views, powers,
and interests in the community. As Judge Moreno Quintana said
in the Right of Passage over Indian Territory case: "As judge
of its own law-the United Nations Charter, and judge of its own
age-the age of national independence, the International Court of
Justice cannot turn its back upon the world as it is. 'International
law must adapt itself to political necessities'."117
'
On the other hand, however, the Court has to recognize that a
minimum, of stability ij> essential for law to be clear a~d effective.
In fact such far-reaching changes have occurred during the last
few years that there are demands for "a minimum of stability and
continuity in a world with an unprecedented rate of change."118
Thus the Court, by refusing to apply a widely accepted rule, may
lend its authority to the view that there is no clear rule of law on
the subject and the States are free to act in their discretion in the
matter. l19 The Court, therefore, is in a dilemma. If it does not
lI8Jenks, "Hersch Lauterpacht-The Scholar as a Prophet," British Year Book
of International Law, 1960, Vol. 36, p. 32.
.
117I.C,J. Reports, 1960, p. 91.
118Jenks, n. 1i6, p. 35.
110The Court has already been accused of creating this type of uncertainty in
the law by refusing -to apply the widely accepted rules in Anglo-Norwegian
Fisheries, Reservations to the Genocide Convention, Interpretation of Peace
Treutu,&.,Asylum, and some other cases. See Jenks, n. 116, p. 31 ff.; Jenks, n.67,
pp. ~;Lauterpacht, n. 14, 1'. 186 ff.
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modify the law, "we have, in respect of the matters at issue, to live
with a body of law no longer fully appropriate to contemporary
needs, until we can secure an agreed change in the law: if the second
alternative is chosen, we have to live with a degree of uncertainty
ranging, according to circumstances, from inconvenience through
confusion to chaos, until we can secure agreement on a generally
acceptable rule of law."120 There is, of course, no clear-cut answer
either way and the question must be resolved on the basis of facts
of each particular case. It is important, however, to note in this
connexion the advice of Hersch LauterpachL Even when the
Court finds that it is bound to apply the law which is clear though
inequitable, Lauterpacht says that it
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does not necessarily mean that it must apply it uncritically. A
legal rule or principle is not in need of all the virtues of excellence
in order to claim the right-including the moral right-to be
applied. The decisive consideration is that it is the rule or
principle in force. But that fact does 'not mean that the
Tribunal, by ignoring any reference to the shortcomings of
the law or the possibility of emendation by the voluntary
action of the parties, must follow a path of aloofness which
is apt to create the impression of ethical indifference or
relativism. 121

attention to the need for change in law, this practice, according
to some observers, may be preferable to the widespread uncertainty
which may be created if the Court refuses to apply a rule which the
Court regards as outmoded. 123
Ultimately, however, it is impossible to deny the truth of Frederick
Pollock's statement:
Caution and valour are both needed for the fruitful constructive
interpretation oflegal principles .... [But] the problem of judicial
interpretation is to hold a just middle way between excess of
valour and excess of caution .... Those who' make no mistakes
. . . will never make anything; and the judge who is afraid of
committing himself may be called sound and safe in his own
.generation, but will leave no mark on the law.... In-short,
discretion is good and very necessary but without valour the law
would have no vitality at all. 124
LIMITATIONS OF JUDICIAL PROCESS

Without underestimating the role. that the International Court
can and in fact does play in the development of international law,
however,we must be careful about the limitations of judicial
process. The law-creating function of the courts is after all a limited
function .. They act, as has been discussed above, under several wellrecognizeq iimitations of judicial process. They cannot promulgate
a rule of_~eneral application. In fact there is a distinction bet. ween the "l(iw-creating" function of a court and the "law-giving"
function ofa legislature. 125 Furthermore, as Gerald Fitzmaurice
puts it"

It is not incompatible with the function of,the Court, according
to Judge Lauterpacht, to express a view about the inadequacy of
the law thus applied and the "resulting moral duty of the partiesespecially the successful party-to agree to, as good members of .
international society and in a spirit of neighbourliness, or to embark
by common effort upon such modifications of the law as appear
necessary."122 Such expression of views by a court are not uncommon in municipal legal proceedings, and although there are
valid reasons for an international court to be cautious in drawing

I.
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120Jenks, n. 116, p. 35.
121Lauterpacht, "Some Observations on the Prohibition of 'Non-Liquet'and.
the Completeness of the Law," Symbolae Verzijl, The Hague, 1958, pp.219-20.,.'
i22Lauterpacht, n. 115, p. 22i.
. . .. " . -,
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Quite apart from the tendency of most courts to avoid dealing
with issues the consideration of which may not be strictly
necessary in order to reach a conclusion, there exists a natural
temptation for a tribunal of fifteen members drawn from as many
123Jenks, n. 116, p. 35.
mpollock, "Judicial Caution and Valour," Law Quarterly Review, London,
1929, pp. 295-7.
125Hudson, International Tribunals--Past and Future, Washington·D.C., 1944,
pp.247-8.
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the Court should take jurisdiction of political questions, should
exercise the Junction of drafting treatie~ between nations or decide
questions upon ground of political and economic expediency.132

Beyond these difficulties, it has been questioned if the development of international law is necessarily compatible with the function
of the International Court. Kunz points out that courts are
generally unfit and unequipped for changing the law, just as political
agencies are unfit to give objective and impartialdecisions.127
Brierly asserts that judges are the last people who ought to have the
duty of changing the law thrust upon them, for their whole training
disquaJifies them from deciding disputes by a balancing ofinterests. 128
Max Habicht warns that "it would not only be illogical but
dangerous to submit to an ordinary procedure differences with
regard to a change in the rules of law in force, since a judgment
which affirms the rights and obligations obtaining between the
parties will only make the desired modification more difficult."129
In the Free Zones of Upper Savoy and the District of Gex case,
the Court raised some doubts if it had the authority, even with the
express consent of the parties, to .disregard legal rights of the parties
and prescribe a settlement taking into account considerations of
expediency only.130 Judge Kellogg, in a forceful separate opinion,l31
went even further in denying that the Court had or could have the
power to decide ex aequo et bono, even with the express consent of
the parties :
il

II

Ii,I
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In view of the need this Court was created to fulfil, and of the
circumstances surrounding its organization, it is scarcely possible
that it was intended that, even with the consent of the parties,
126Fitzmauric~, n. 74, p. 18.
127J.L. Kunz, "Compulsory International Adjudication and Maintenance of
Peace," American Journa'l of International Law, 1942, Vol. 36, p. 676.
128Brierly, n. 65, p. 105.
l29Max Habicht, The PQwer of the Judge to Give a Decision ex Aequo et Bono,
London, 1935,p. 80
lS0PCIJ Series A, No. 24, 1930, pp. 10-1.
lslIbid., pp;' 29-43.
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The authority given to the Court by Article 38(2), viz. to decide
a case ex aequo et bono with the conSent of the parties, according
to Judge Kellogg, "merely empowers it to apply the principles of
equity and justice in the broad signification of this latter word."133
He strongly urged that the prestige and influence of the Court and
the
confidence which it should inspire among nations as an impartial
judicial body, wholly detached from political influence, should
not be decreased or jeopardized, as would be the inevitable result
of its assumption of jurisdiction over matters exclusively within
the domain of the political power of a State. It seems to be
incontestable that nothing could be more fatal to the prestige
and high character ot a great International Court of Justice than
for it to become involved in the political disputes pending
between nations, questions which mayarise because of economic
rivalry orracial, social, or religious prejudices. No principle of
law can be invoked for the settlement of such questions. l3i
Ev~n if.it maybe argued that this is too narrow an interpretation
of Article 38, paragraph 2, of the Statute, and that the Court ):las
the competence to decide a case ex aequo et bono if the parties agree
theretol35-a competence which has never been conferred on the
Court so ,far-the issue of propriety is likely to loom large in case
of such extraordinary jurisdiction. The reason is that, as Judge De
Visscher points out, notwithstanding the provision in the 'Statute
of the World Court, the task ill befits an agency whose functions
are essentially judiciaI.136
.

lS2Ibid., p. 34.
133Ibid., p. 40.
ls4Ibid., p. 42.
l35Lauterpacht, Function ofLaw in the InternationalCommunity, London, 1933,
pp. 317-20; see for similar views Julius Stone, Legal Controls of International
Conflict, London, 1959, p. 139; Rosenne, n. 108, p. 269.
136De Visscher, Theory and Reality in Public International Law (Corbett, trans.),
Princeton, 1957, p. 337; H.A. Smith, "Inter-State Disputes in American
Supreme Court," Justice and Equity in the International Sphere, London, 1936,
pp. 26-7.
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While arguing that there is no rule of international law prohibiting
an international court from declaring a non-liquet, though it is not
obliged to do so, Julius Stone questions if the courts will have
sufficient tact, foresight, and wisdom to devise satisfactory law in
every new field in our present dynamically changing times, especially
when there is no machinery to correct the judicial errors, which,
in the light of further knowledge and experience, might become
apparent. 137 It may be better, he feels, to leave the development
of law in the new fields to the "chaotic play of selfish interests"
because more knowledge and experience might be available in this
process for reaching a decision. On the other hand, it may well
be an ill service both to the long-term abatement of conflict, and to
the chances of growth of a body of law, prematurely to give ·one
disputant an armour of legal right to repel demands for compromise
whose merits may orily be properly assessable as later knowledge
and experience accumulate. A court may in fact, by confirming the
unjust status quo, set back the development of law. 138
These objections and warnings about the role of courts in the
development of international law make it painfully clear that
"however legitimate or unavoidable in some cases, judicial legislation cannot be the normal method of improving the law even when
the application of existing law is felt to be unsatisfactory or distasteful as a matter of justice or common sense."139 The inevitable
lack of expertise by judicial lawmakers is not disturbing or alarming so long as the "web is woven in small knots," they legislate
"interstitially," and their movements are confined "from molar to
molecular motions. "]40 But if the judges are asked to solve
questions for which accepted judicial techniques afford no satisfactory answer, the matter indeed becomes difficult and disturbing.
In a rapidly changing and varied world such as ours, in order that
international law may be adapted to changing conditions, alongside
the judicial bodies, it is essential to develop other procedures of

adjustment. In the absence of the establishment of a world legislature, this adaptation must take place at different levels, such as by
treaty-making, recommendations of international assemblies, activities of private jurists, or such international bodies as the' International Law Commission. 14l
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137Stone, "Non-Liquet and the Function of Law in the International Community," British Year Book of International Law, 1959, Vol. 35, p. 149 fr.; cf.
Lauterpacht, n. 121, p. 196 fr.
138Ibid.
139Lauterpacht, n. 14, p. 221.
HoJudge Holmes, as quoted in Benjamin N. Cardozo, The Nature of Judicial
Process, New Haven, 1921, p. 69.
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.The uncertain, controversial, fragmentary and, in some respects,
outmoded nature of international law can hardly be denied.
Every attempt, therefore, to clarify and re-formulate the principles
of international law, whether by (private) juristic re-statement or by
agreed codification by States themselves, must be welcomed. So
also, careful revision of the content of international law in the
light of modern circumstances must be. encouraged. There is no
doubt that such clarification and re-formulation, if achieved, would
allay to a great extent the fears of States about the law that the
international courts are likely to apply,and may encourage them to
accept wider obligations in regard to. the settlement of their disputes
through international adjudication. It must be understood, however, that even if progress in the codification, systematization, and
development of law is essential to the advancement of the rule
of law, "the· chances of achieving this over any wide area in the
near fl:!ture are negligible."142 In the presence of the present
"politico-ideological" disputes between the Communist and nonCommunist States on the one hand, and the "politico-economic"
differences between the rich industrialized Western States and the
underdeveloped States of Asia, Africa, and Latin America on the
other hand, the possibility of any far-reaching agreement on the
controversial subjects is indeed remote. The failure of the two
recent conferences on the law of the sea to reach agreement on the
limits of territorial waters is a timely reminder to any over-ambitious
schemes about the codification of int.ernational law. Even the
great enthusiasts of codification admit that
14lQuincy Wright, "The Strengthening of International Law," Recueil des
Cours, Leyden, Vol. 98, 1959-lll, pp. 268-9, 284.
142Stone, "The International Court and World Crisis," International Conciliation, New York, 1962, no. 536, p. 46.
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versial subjects of law: "Why should it be easier to achieve
agreement on governing legal principles in controversial cases-and
all cases before the Court a~e controversial-between the fifteen
members of the International Court, themselves reflecting, if not
representing, the polarized international community of today?"150
In practice, however, we do find that the International Court
not only reaches agreement even on controversial matters, but is
fulfilling one of the essential functions of clarification and development of international law. As Shabtai Rosenne himself points out
at another place:

. " as a rule, universal acceptance of the results of codification
can be achieved in the international sphere only at the risk of
making it nominal and retrogressive. This if> so in particular in
periods when political divisions in the world and the conflict of
some fundamental notions of law as between groups of States
render impracticable, in most matters, any attempt to achieve
generally agreed statement or development of law. 143
But even if codification succeeds in producing an operative document, it has to be inevitably subjected "to the vast network of doubt,
confliet, and confusion which accompanies the interpretation of
treaty texts. "144 Further, as Julius Stone wams, in an era of rapid,
almost revolutionary change, even the most up-to-date and adequate
codification may involve the risk of stopping the growth of the
developing international law and freezing the present insights and
·solutions. 145
Even without accepting such discouraging and somewhat pessimistic views,146 it must be admitted that codification ofJaw is bound
to be a slow process. To tie up the jurisdiction of international
_courts and reject it until the process of codification can be successfully and satisfactorily .completed,147 will therefore be to accept the
policy of defeatism,148 In practice, as we have mentioned earlier,
the application of law to a concrete case presents much fewer
difficulties and uncertainties than are to be found in attempts to
codify them. The attempt to give .verbal precision even to wellaccepted principles of international law, it has been shown, stirs up
State anxieties concerning future hypothetical situations which might
otherwise not arise until practice has gone some way to settle the
matter. 149 Do.ubts have, of course, been raised about the possibility
of even the International Court reaching an agreement on controU3Lauterpacht, "Codification -and Development of International Law,"
American Journal of hiternational Law, 1955, Vol. 49, p. 38.
144Stone, "On the Vocation of th~ International Law Commission," Columbia
Law Review, New York, 1957, Vol. 57, p. 19.
uSIbid., pp. 19-21; de Visscher, n. 136, pp. 147-8.
146Rosenne, "The International Law Commission, 1954-1959,," British Year
Book of International Law, 1960, Vol. 36, p. 157.
.
147See n. 50.
wAnand, n. 49, p. 65 ff.
149Stone, n. 144, pp. 18-9.

.. ..

~'~': .'

.. , The expansion of a body of international case-law, which
can be examined together with the full text of the relevant
pleadings, is leading toa judicial codification or at least restatement of the law through application to concrete circumstances
which bids fair to outstrip efforts to obtain a more complete
codification by other than judicial methods. l5l

C~?J

Even within the limited sphere of its activity, hedged in by the
sacrosanct limits of consent and curbed by the absence of any
execution machinery, the International Court has done a remarkable job in building up a body of case-law which is evidence of
existing international law of the highest value. Its role in the
development of international law, though limited, has been
important. Therefore, when the chances of large-scale codification
are dim and growth by custom is slow and uncertain, this method
of law-making is of special importance and ought to be encouraged.
While helping forward codification so far as it is possible, let us not
suppose that codification is the only way to progress. We have the
WorId Court and we can establish some regional courts; let us give
them as much employment as international conflicts require and
let us give governments faith in judicial processes and persuade
them of their usefulness anq impartiality, apart from other things,
in the development of international law.
l$0Rosenne, "Sir Hersch Lauterpacht's Concept of the Task of an International Judge," American Journal of International Law, 1961, Vol. 55; p. 860.
luRosenne, n. 108, p. 426; Rosenne, The World Court-What it is and How
it Works, Leyden, 1962, p. 129.
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It is of course not denied that courts are not always the most
suitable agencies for developing the law in the present dynamica1ly
changing times, and we must establish some other agencies for this
purpose. Any such agencies, however, even if established, will
not exhaust the usefulness of the courts. But until we can find
such alternative means, the courts should be given as much work as
possible. The experience gained so far does not show that they can
do any harm. If anything, they may help remove some of the
present tensions and provi_de an important means for the development of international law. There is of course no assurance that
they will develop a perfectly sound law. Their conclusions must,
indeed, be subject to testing, re-testing, revision, and readjustment,
Those that cannot p~ove their worth and strength by the test of experience may be "sacrificed mercilessly and thrown into the void."152
But in the absence of other efficient procedures for the adjustment
of law, there is no reason why society should be deprived of a
conscientious, slow, but effective law-making by a few wise jurists
who are representatives of the international community. Cautious
progress by judicial decisions, subject always to the possibility of
correction on particular points by States or their representatives,
seems to be the line of least- resistance in this field.

J5lCardozo, n. 58, p. 22.

7
The Role of Individual and
Dissenting Opinions in
International Adjudication

A CONSPICUOUS FEATURE noticeable in the pronouncements of the
International Court of Justice during the last several years is the
presence of an increased number of long and exhaustive individual
and dissenting opinions accompanying the binding decisions of
the Court,l Thus, of the twenty-nine judgments delivered by
the Court in twenty-one contentious cases since 1945, only four
judgments were unanimous,2 and out of thirteen advisory opinions
handed over during this period only one opinion was given by an
undivided Court,3 In most of the cases where the Court was divided
judges made full use of their right given to them under Article 57
'According to a 1948 decision of the Court, the opmlOn of a judge who
disagrees with a judgment or advisory opinion should be called a "dissenting
opinion," and a separate opinion given by a judge who supports the operative
part of the view of the majority, but not its reasons, should be called an "individual opinion." (I.C.J. Yearbook, 1947-48, p. 68.) "Individual opinions" are
also sometimes called "separate opinions." In addition to formal individual or
dissenting opinions it is possible for a judge to append a mere declaration to
the judgment giving a brief statement of his views rather than a fully elaborated
opinion.
IMinquiers and Ecrehos case, I.C.J. RepOrts, 1953, p. 47; Nottebohm (Preliminary Objection), I.C.J. Reports, 1953, p. Ill; Monetary Gold Removed from
Rome, I.C.J. Reports, 1954, p. 19; Temple of Preah Vihear (Preliminary
Objection), I.C.J. Reports, 1961, p. 17.
·Voting Procedure on Questions Relating to Reports and Petitions Concerning
the Territory of S. W. Africa, I.C.J. Reports, 1955, p. 67.
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of the Statute, which provides: "If the judgment does not represent
in whole or in part the unanimous opinion of the judges, any judge
shall be entitled to deliver a separate opinion."4 In fact in all but
three cases 5 one or more judges wrote separate or dissenting opinions.
The pronouncements of the individual judges in their separate and
dissenting opinions, it is important to note, cover more than two and
one-half times the space (2,581 pages) taken up by the majority
opinions and judgments (910 pages) in the official reports. In
comparison, during the regime of the Permanent Court, of the
thirty-five judgments in contentious cases three were unanimous,
and out of twenty-five advisory opinions the Court gave unanimous
opinions in fifteen cases. The judgments or opinions of the Court
covered some 1,390 pages and the opinions of the individual judges
910 pages of the official,reports. 6
These increasing protests of the "disgruntled" voices and the
increased volume of the individual and dissenting opinions, especially
since the Second World War, have given rise to some anxious
questions about their role and usefulness in the system of international adjudication. These discordant notes of varied intensities,
it is .sometimes asserted, create disharmony and bad taste. The
tendency is all the more disturbing when it is found that the dissenting opinions or dissensions in reasonings are so often delivered
against the practically unanimous view of the Court. 7 There have
4It should be added that separate and dissenting opinions have been permitted
and used even in some orders. See, for instance, Anglo-Iranian Oil Co. case
(Interim Measures of Protection), I.C.J. Reports, 1951, p. 89; Interhandel case
(Interim Measures of Protection), I.C.J. Reports, 1957, p. 105. For individual
records of declarations, individual and dissenting opinions of judges of the
International Court of Justice, see Appendix. For a record of the dissenting
opinions by judges of the Permanent Court, see Edward Dumbauld, "Dissenting
Opinions in International Adjudication," University of Pennsylvania Law
Review, Vol. 90, 1942, p. 945.
5Interpretation of the Judgment, Nov. 20, 1950, in the Asylum case, I.C.J.
Reports, 1950, p. 395; Haya de la Torre case, I.C.J. Reports, 1951, p. 71; Nottebohm (Preliminary Objection) case, n. 2, p. 111. Even in these cases, short
declarations of opinions were appended by individual judges.
"Edward Hambro, "Dissenting and Individual Opinions in the International
Court of Justice," Zeitschrift fUr Auslandisches Offentliches Recht und Volkerrecht, Vol. 17, 1956-57, pp. 240-1.
7Corfu Channel (Preliminary Objection), I.C.J. Reports, 1948, p. 15; Assessment of Compensation in the Corfu Channel case, I.C.J. Reports, 1949, p. 244;
Interpretation of the Judgment in the Asylum case, n. 5, p. 395; Haya de la
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also been some complaints about the unseemly use of language and'
bitter tone of dissents, especially during the regime of the International Court, which are full of criticism of the Court's judgments
instead of offering "objective and judicial" exposition of the views
of the writer, as was generally the case during the, life of the
Permanent Court. s The "general decline in courtesy and good
manners in public life," it is noted with regret, "has penetrated
even into the Peace Palace." Though these intemperate and
discourteous utterances are not in themselves very dangerous for
the Court, it is pointed out by some observers, yet "in a minor w,ay,
they diminish the prestige of the Court" and lower the persuasive
authority of the judgments and opinions. "When even members
of the bench think so little of the work of their colleagues, how can
other people refrain from criticism?"9 Deeply disturbed by these
uncalled-for criticisms of the Court's judgments, some well-wishers
of the Court feel that if restraint is not used,
. .. disas,trous consequences might follow for a high judicial
institution which can command observance of its judgment
and opinions only by its prestige and by the persuasion which
the statement of its conclusions imparts. The Court might be
placed in the unfortunate position of some national courts,
notably the Supreme Court of the United States, in which
dissenting judges, continuing the struggle of the conference
room, not infrequently direct their opinions to undermining
the views expressed by the majority.lO
Furthermore, it has been asserted, when dissenting opinions
multiply, contradict and attack each other on the basis of the
majority decision itself and affirm contradictory and sometimes
erroneous theories, the very authority and the prestige of the Court
and its decisions are downgr~ded.ll
Torre case, n. 5, p. 71; Arbitral Award Made by the King of Spain in 1906 case,
I.C.J. Reports, 1960, p. 192.
3See several quotations of such criticisms from different judgments in M.O.
HUdson, "The Twenty-Eighth Year of the World Court," A.J.I.L., Vol. 44,
1950, p. 20; Hambro, n. 6, p. 243.
9Hambro, n. '6, pp. 243-4.
IOHudson, n. 8, p. 21.
UN. Politis, "How the World Court has Functioned," Foreign Affairs,
Vol. 4, April 1926, p. 451.

194

STUDIES IN INTERNATIONAL ADJUDICATION
ADVISABILITY OF PERMITTING DISSENTING OPINIONS

Since nobody can' expect a large Court, with its fifteen members
representing widely different legal systems and civilizations, to be
unanimous in every case that comes before it, the above criticisms
raise wider issues about the question of dissent within courts.
Opposite views have been expressed about the advisability of
permitting the dissenting judges to publicly declare their dissent
and make known their reasons for disagreeing with the decision of
the Court, and different solutions have been adopted in different
countries to meet the problem. 12
NEED FOR A UNIFIED COURT

It is of course universally admitted that disagreement in law,

especially in international law, is inevitable, among judges as well
as among students of the law, for law is not an exact science or a
series of IBM or push-button machines from which answers come
tumbling out when right levers are pressed. There are two sides
to almost every issue that comes before the Court and a group of
five, seven, nine, or fifteen judges, with varied backgrounds and
beliefs, with different legal, social, economic, and political philosophies, cannot be expected to think alike. It is argued, however,
by advocates' of a unified Court that let the judges fight out their
differences in consultation and then let the losers acquiesce, silently,
in the views of the majority. It is said that the judgment should
not be the judgment of the individual judges but the judgment of
the Court. It should be completely anonymous and clothed in the
whole majesty of law. The deliberations of the conference room
and the votes of judges must be secret because, in the first instance,
the judges might be intimidated and lose their independence. The
secrecy of deliberations is not enough if the judges are required to
give their votes and arguments in public, which might lay them
open to all kinds of pressureP More important, it is felt, the
continual and repeated dissension tends to weaken the Court in
12Rambro, n. 6, pp. 231-2; Kurt R. Nadelmann, "The Judicial Dissent:
Publication v. Secrecy," American Journal of Comparative Law, Vol. 8, 1959,
p.415.
13Hambro, n. 6, p. 230.
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the esteem and confidence of the public. As Judge Learned Hand
of the United States Federal Court of Appeals said, "disunity cancels
the impact of monolithic solidarity on which the authority of a
bench of judges so largely depends."14
That in their conferences the judges should differ greatly in their
opinion of the law applicable to a case and not be able to come to a
unified conclusion must be expected. But after a majority has
reached a conclusion, it becomes the opinion of the Court, and
there is no valid reason why in that particular case discussion
thereon should not be closed. For a judge to continue to carry
the discussion of the case into the courtroom after having been
overruled in the conference room and to give the r~asons for his
dissent and take occasion to criticize the majority of the Court,
it is said, is an abuse of judicial discretion. ls
Apart from a great loss of prestige which the Couit suffers for
speaking with divided authority by giving a judgment or an
opinion which is no more than a "babel of conflicting tongues,"
weare told, "the continuing impulse to write dissenting opinions
is insidious and it is easy to succumb to the urge." It is said:
The dissenting opinion is of all judicial mistakes the mostinjurious. . .. It is, happily, a habit of the public mind to
regard the judiciary as a worthy and safe depository of all
legal wisdom; but this respect must receive a sad shock when
every court is divided against itself, and every cause reveals the
amateurish uncertainty of the judicial mind. 16
The habitual dissenter, it is pointed out, not only makes no contribution to the law but also "on the contrary he adds to the confusion
of it, for he turns the spotlight away from the issues in the case and
keeps it focused upon himself; he tells the world that the law is
indefinite (or bad), except as ,expounded by him."]? "Would it
BRand, The Bill of Rights, 1958, pp. 71-2.
16E.T.L., "Dissenting Opinions," John Marshall Law Quarterly, Vol. 2,
1936-37, p. 405.
16WiIliam A. Bowen, "Dissenting Opinions," Green Bag, Vol. 17, 1905,p. 693;
Joe W. Sanders'1 "The Role of Dissenting Opinions in Louisiana," Louisiana
Ll/w Review, Vol. 23, 1963, p. 677.
17WilIiam E. Rirt, "In the Matter of Dissents Inter Judices de Jure," PennsyZI'l/Ilia Bar Association Quarterly, Vol. 31, 1959-60, pp. 258-9.
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not be better," therefore, it is asked, "for dissenting judges to take
the count in the confere.nce room and then appear with other judges
as a united family behind the bench? "18

and influence of a court depend on something stronger and more
substantial than an illusion. When it is well known that a great
many of the judgments are not in fact unanimous, it seems to be
more honest and more realistic to. make this fact known officially
than to leave a false and misleading impression open to all kinds
ofguesses and rumours. 23 There should be no reason to deplore the
destruction of this illusion. Honest and reasonable disagreeinent
exists in every field of human knowledge "from the production of
a cobalt bomb to the mixing of a dry martini to the process of
judging."24
Law, after all, is not an exact science. It must be constantly
tested by reason. The dissent challenges that continued testing.
By exposing the rules· stated by a court to the pitiless examination
of bench and bar, a reasoned dissent subjects established rules to
the process of evolution-not revolution. Though a dissent cannot
change the result in the case where it is made, it "may salvage for
tomorrow the principle that was sacrificed or forgotten today."25
It has been called an "appeal to the intellect of tomorrow."26 In
the thoughtful oft-repeated words of Chief Justice Hughes of the
United States Supreme Court, "a dissent in a court of last resort
is an appeal to the brooding spirit of the law, to the intelligence of
a future day, when a later decision may possibly correct the error
into which the dissenting judge believes the court to have been
betrayed."27
Law is not static. It grows, and a dissenting opinion, by acting
as a useful commentary on the decision of the Court, aids that
development.28 Apart from the fact that several times by revealing
certain facts not covered by the judgment it helps in a better understanding of what the Court intends, it sometimes influences the
shaping and sometimes the altering of the course of law. It may

196
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Despite the strength of some of these arguments it is not easy to
give a positive answer to this question. It is persuasively argued,
on the other hand, that it would be a serious mistake to impose a
rule of artificial unanimity and prohibit the reporting of dissenting
opinions. In the first instance, it is suggested, the judges would
get a stronger feeling of responsibility if they were expected to make
their votes and their individual reasonings known to the public.
Dissenting opinions, it is asserted, act "as a safeguard of the
individual responsibility of the judges as well as of the integrity of
the Court as an institution." They preclude "any charge of
reliance on mere alignment of voting" and lift "the pronouncements
of the Court to the level of the inherent power of legal reason and
reas(ming."19 As Judge Huber said, "the possibility of publication"
of dissenting opinions "was a guarantee against any subconscious
intrusion of political considerations, and the judgments were more
likely to be given in accordance with the real force of the arguments
submitted."20
Anonymity of the judgment, it is pointed out, instead of acting
as a safeguard of independence and impartiality of the judges,
may spur a judge to vote invariably in support of the cause of his
State without incurring the odium of partisanship.21 Beyond this,
the dissent is an assurance that the case was fully considered and
thoroughly argued by the bench as a whole and that the opinion of
the Court was not merely adopted as written by one member. 22
Dissents do, of course, destroy the illusion of unanimity, absolute
certainty, and judicial infallibility. But, obviously,' the prestige

\

\

18E.T.L., n. 15, p. 406.
19Hersch Lauterpacht, The Development of International Law by the International Court, London, 1958, pp. 68-9; Nadelmann, n. 12, p. 430.
20League of Nations Doc. No. C. 166. M. 66, 1929, V, p. 52.
21Lauterpacht, n. 19, p. 67; Dumbauld, n. 4, p. 940.
"Hudson, n. 8, p. 19; Dumbauld, n. 4, p. 938; Stanley H. Fuld, "The Voices
of Dissent," Columbia Law Review, Vol. 62, 1962, P. 927.
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28Hambro, n. 6, p. 231; Report of the Informal Inter-Allied Committee on the
Future of the P.C.I.!., Miscellaneous No.2, 1944, Cmd. 6531. para 81; Dum.
bauld, n. 4, p. 939.
21Fuld, n. 22, p. 928.
'·William O. Douglas, "The Dissent: A Safeguard of Democracy," Journal
of the American Judicature Society, Vol. 32, 1948, p. 107.
'"Robert G. Simmons, "The Use and Abuse of Dissenting Opinions,"
Louisiana Law Review, Vol. 16, 1956, p. 498.
21Charles Evans Hughes, The Supreme Court of the United States, 1928, p. 68.
28Report of the Inter-Allied Committee, n. 23, para 81.
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"blaze trails along which future development of the law should
proceed, either at the hands of the Court or at the hands
of independent jurists."29 As Chief Justice Harlan F. Stone
declared:

that it might feel confident that they had been given full weight and
consideration. 33

A considered and well stated dissent sounds a warning note
that legal doctrine must not be pressed too far. It sometimes,
for better or for worse, arrests a trend and sometimes reverses
it. Its appeal can properly be only to scholarship, history, and
reason, and if the business of judging is an intellectual process,
as we are entitled to believe that it is, it must be capable of
withstanding and surviving these critical tests. 30

1899 Hague Conference
Though majority rule has generally been accepted, unless
specifically provided otherwise, for the adoption of decisions by
international tribunals which consist of more than two members,34
the wisdom of permitting dissatisfied judges to indicate their dissents
or to express their dissenting opinions has long been contested. 35
Despite this, international tribunals have in practice frequently
permitted dissenting opinions even if compromis did not contain
express provisions in that regard. 36 The Hague Convention of 1899
provided in Article 52 that members of an international tribunal
who were in the minority might record their dissent when signing
the award, but without giving any reasons. A proposal that arbitrators should be required to set forth the reasons for possible votes
contrary to the opinion of the majority was specifically rejected
since "this would expose us to the possibility of having two awards
in each case and of bringing the disagreement of the arbitrators
before the public."37 While it was felt justified that an arbitrator
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In proportion to its intrinsic merit, it is admitted, a dissent may
impair in some measure the substantive as distinguished from the
formal authority of the decision of a court. However, if the decision
of the majority is sound, then it can withstand the criticism of a
dissent. If, on the other hand, the majority is on shaky ground,
and the dissent is expressive of better law or a better judicial
method, it is argued, no lasting harm can ensue if the substantive
authority of the court's decision is to that extent impaired. Mere
dissent, therefore, cannot weaken the authority of the decision,
though the merits of the dissent may certainly have that. effect. In
any case, "it is, indirectly, a powerful stimulus to the maximum
effort of which a tribunal is capable."31 In sum, as Sir Hersch
Lauterpacht puts it, far from detracting from the judgments or
advisory opinions, individual and dissenting opinions "add to their
vitality, comprehension and usefulness and greatly facilitate the
fulfilment of the indirect purpose of the Court, which is to develop
and clarify international law." 32
Dissenting opinions, especially in the international field, are
said to have yet another political or p'sychological importance. A
losing party may get considerable satisfaction if the arguments in
support of its case are cogently set out in a reasoned statement, so
29Hudson, n. 8, p. 19.
30Harian F. Stone, "Dissenting Opinions Are Not Without Value," Journal
of the American Judicature Society, Vol. 26, 1942, p. 78. .
31Lauterpacht, n. 19, pp. 66-7; Hudson, n. 8, p. 19.
32Lauterpacht, n. 19, p. 66; Dumbauld, n. 4, pp. 939-40.

DISSENTING OPINIONS IN INTERNATIONAL ADJUDICATION

~'1;~

23 Report o/the Inter-Allied Committee, n. 23, para 81; Dumbauld, n. 4, p. 938.
24Even when the compromis is silent, tribunals have in several cases reached
decisions without the concurrence of all the members. (Hudson, International
Tribunals, Washington, 1944, p. 114.) However, the United States protested.
against the award rendered by the Halifax Commission in the Reserved Fisheries
case in 1877 because the American commissioner, Kellogg, declined to
sign the award of the majority against the United States and questioned the
authority of the Commission to make an award "except with the unanimous
consent of its members." Nevertheless, the award of the majority was carried
out. (I.H. Ralston, The Law and Procedure of International Tribunals, Stanford
University, 1926, pp. 109-10.)
35Hudson, n. 34, p. 116.
,
'3GIn the famous Alabama arbitration, the British commissioner mentioned in
the final protocol of the tribunal, but did not annex to it, a statement of his
dissent which was published separately later. This course, as well as the tone
and temper of his dissent, raised some unfavourable impression in the United
States. (Dumbauld, n. 4, pp. 940-1; Hudson, n. 34, pp. 116-7.)
37See Report 6f Chavalier Descamps, rapporteur of the Third Commission,
Proceedings of the Hague Peace Conferences, The Conference of 1899, New
York, 1920, p. 149.
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who was required to affix his signature to an instrument, of whose
terms he disapproved,38 should be allowed to exonerate himself of
responsibility by indicating his dissent, it was thought to be dangerous
to go beyond that. 39
1907 Hague Conference
At the Second Hague Conference in 1907, the Dutch delegate,
Loeff, made a strong plea for the suppression of dissents. Article
52 of the 1899 Convention, he argued, was in flagrant opposition
with one of the fundamental principles of arbitral procedure, viz.
that the arbitral decision should be a definitive omni sensu decision.
Permitting minority members to record their dissents, he felt,
would reopen the discussion of the case outside the precincts of
the tribunal, rouse suspicion about the merits of the decision; and
undermine confidence in the judgment of the Court. In order to
affirm the independence of the arbitrators and increase confidence
in their decisions, therefore, dissents must be inhibited. 40 His
strong arguments carried weight and Article 79, as finally adopted,
suppressed these dissents and provided merely that the award should
be signed by the President and by the Registrar.
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have a tight not possessed by national judges. 42 However, the
CounCil of the League, on receipt of the draft-scheme, changed this
and introduced the right of judges to append to a judgment a
statement of their individual opinions. This later came to be
unanimously adopted by the Assembly of the League in the form of
Article 57 of the Statute. 43

1920 Committee of Jurists
In 1920 Committee of Jurists,appointed by the League Council
to prepare plans for the establishment of the Permanent Court of
International Justice, after a brief discussion reached the conclusion
that a judge should be allowed to publish his dissent, but not to·
write a dissenting opinion, this being thought particularly undesirable in the case of national judges. 41 The Committee thought it
inadvisable to allow a national judge to write a long statement in
favour of his State after it had lost its case. It followed that, as
national j~dges were not to be given the right to giye reasons for
their dissent, it was not thought desirabJe that other ~udges should

1926 Conference for the Revision of Rules of the Court
In 1926, during deliberations on the general revision of its rules,
the Permanent Court of International Justice engaged in a long
discussion oli the principle of dissenting opinions. Although the
provision of the Statute (Article 57) was clear in this regard and
could not be modified by the Court, the discussion concentrated on
two special problems, viz. the advisability of permitting dissents
in advisory opinions and secret dissents. A proposal had been made
by Judges Loder and Weiss to eliminate the provision in Rule 71 of
the Court authorizing dissent in connection with advisory opinions.
It was claimed that the Court had been created in accordance with
the Continental conception to act as a body and Article 57 (allowing
dissent) constituted an exception, a concession to the Anglo-Saxon
system. But while this concession was conceded in regard to
contentious cases, it was maintained, a similar right extended by
Rule 71 (to advisory opinions) was an innovation undertaken upon
the Courfs own initiative and, perhaps, even viOlative of Article 54
of the Statute, which enjoined secrecy of the Courfs deliberations. 44
These arguments, however, failed to carry persuasion and this
proposal was rejected. 45 The general feeling was that publicity was
an essential principle underlying the CourfsStatute and was necessary to create confidence in the Court. Moreover-so it was saidafter having from its inception adopted the practice of dissenting
opinions in advisory proceedings,it would create a disastrous
impression if the Court now took a different attitude. 46

saThe 1899 Convention required that an award must be lsigned by every
member of the tribunal.
3'Proceedings of 1899 Hague Conference, n. 37, pp. 616-7.
4oProceedings of the Hague Peace Conferences, Conference oj{ 1907, Vol. n,
New York, 1921, pp.363-4.
.
41Proces Verbaux of the Proceedings of the Advisory CommIttee of Jurists
The Hague, 1920, pp. 591-2.

42Ibid., p. 742.
"See Documents concerning the action taken by the Council of the League of
Nations under Article 14 of the Covenant and adoption by the Assembly of
the Statute of the Permanent Court, 1921, p. 103; see also pp. 44, 196, 138.
"P.C.I.J. Series D, NO. 2 Add., 1926, pp. 195-8, 283.
45/bid., p. 198.
.
46See statements by Anzilotti, M. de Bustamante, Lord Finlay, Moore, and
Huber (ibid., pp. 195-8, 200-1).
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Another proposal, made by Judges Moore, Finlay, and Anzilotti,
contemplated amending Rules 62 and 71 so as to provide that the
name~ of all dissenting judges, as well as any opinions they might
write, should be published in the judgment or opinion of the
Court.47 As Article 57 made the expression of individual opinions
merely optional, it was impossible for the public to know whether a
particular judge dissented from a judgment unless that judge consented and, of his own free will, set out his individual opinion.
According to the practice adopted by the Court, it depended on
the individual wishes of judges whether the public and the States
concerned would or would not learn how their votes were cast.
The result was that several times the composition of the minority
could not be known. Some judges (such as Loder and Weiss), out
of respect for the Court, never published dissenting opinion; 48
while others regularly did. Proceeding one step further, a practice
had grown up whereby certain judges did not dissent publicly,
but filed secret dissenting opinions with the minutes of the Court's
deliberations without attaching them to the judgment or the
opinion. 49
The absence of a dissenting opinion, therefore, did not necessarily
mean that the Q:mrt was unanimous. This was thought to be
misleading to the public and partic].llarly undesirable since, morally
speaking, it was not all the same thing if a judgment was
unanimous, or rendered by a simple majority, or perhaps even by
the President's casting vote. Though the opinion of the majority
certainly was the opinion of the Court in the case in hand, a change
of jurisprudence might more readily be made and the case overruled if the Court had been fundamentally divided.50 . Furthermore,
as the truth was bound to come out, when it became known it
would create a bad impression. The filing of secret dissents was
said to be in conflict with Article 57 of the Statute. Since that
article provided a method for the expression of dissenting opinions,
such opinions could not be expressed in any other way.51
It was pointed out, however, that Article 57 of the Statute gave
a judge who disagreed with the majority a right to give a dissenting

opinion and that this was a right which could not be transformed
into an obligation. To make the mention of the names of the
dissenting judges obligatory, therefore, would be contrary to Article
57 and must be left to the discretion of the individual members. 52
But while the name of a dissenting judge could not be published
without his consent, it was suggested to be possible and desirable
to state in the Court's decision the number of judges composing the
majority.53 It was, therefOJ;e, ultimately decided that the judgment
should mention the number of votes but not the names of dissenters. 54 The Court also resolved to put an end to the practice
of secret dissents which used to be attached to the minutes of the
Court. 55

"ibid., p. 272.
49See statements by President Huber
(ibid., pp. 201-2), and Lord Finlay (ibid.,
50Anzilotti, ibid., pp. 201-2.

4aIbid., p. 212.
(ibid., pp. 209.10), Judge Anzilotti
pp. 202-3).
51Finlay, ibid., pp. 202-3.
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1929 Committee of Jurists
The Loder-Weiss proposal to suppress the dissenting opinions
was again revived by Judge Fromageot at the 1929 Conference
of the Committee of Jurists appointed to revise the Statute of the
Permanent Court of International Justice. He 'suggested that the
decisions should be regarded as decisions of the Court, and not as
representing the views of its individual members, because a national
judge who knew that his opinion would be published might easily be
led to defend his government instead of judging it, as otherwise it
might lead to the remonstrances of his government. He, therefore,
felt that dissenting opinions should be suppressed so that the
governments would not know the attitude of their national judges.
The latter would then be able, in full liberty and independence of
spirit, to serve the cause of justice. 55
As in 1926, the proposal met with strong opposition. Sir Cecil
Hurst thought that this would "destroy the Court" and that the
views of the distinguished judges who happened to be in a minority
were as important to the building up of an international system
of law as the views of the majority. Root contended that "the
suppression of dissentient opinions would, in his view, be disastrous." Politis argued that in the interests of building up an
52Ibid., pp. 210-1, 215,~217.
""Ibid., pp. 201,211.
5·Ibid., p. 223.
55/bid., p. 222.
66Minutes of the Committee, League of Nations Doc. No. C. 166. M. 66,
1929, V, p. 50.
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international jurisprudence, the publication· of dissenting opUllons
was of immense value. though at the time of the drafting of the
Statute he had some hesitation in accepting the Anglo-Saxon system
and had finally accepted it in a spirit of conciliation, the working
of the Court since then had changed his mind and he had noted the
value and importance of dissenting opinions, "so much so that
if, by chance, representatives of the Anglo-Saxon countries were to
ask for their suppression, he would feel obliged to oppose the
suggestion, because, in his view, these opinions were of immense
advantage to internationallaw."57
To this, Judge Huber added the weight of his intellectual and
moral authority. He pointed out that the authority of the Court
could only be increased by the publication of the whole truth.
Apart from the advantages to which Politis had' referred, he
said, the possibility of the publication of dissenting opinions made
it necessary for the Court to examine very carefully the different
points of view brought forward by the judges, and to state clearly
the reasons for its awards. They furthermore acted as an insurance
against any subconscious intrusion of political considerations and
helped maintain the liberty of conscience and impartiality of
judges. 58
In face of such determined opposition, Fromageot withdrew
his proposa1. 59

San Francisco Conference, 1945
The provision relating to dissenting opinions was adopted by the
International Commission of Jurists at Washington and at the
San Francisco Conference without discussion and without adding
anything further to these arguments. The only amendment made
in Article 57 of the former Statute was to conform its language to
the Court's practice of rendering concurring as well as dissenting
opinions. 61

Recommendations of the Informal Inter-Allied Committee
So much was the Informal Inter-Allied Committee, appointed in
1944 to study the future of the Permanent Court of International
Justice, convinced about the need and usefulness of the system of
dissenting opinions which, it found, had proved satisfactory in the
experience of the former World Court, that it not only recommended
the preservation of this system, but also suggested to "go further than
the relevant provision of the Statute, which only confers a right on
dissenting judges to deliver a separate opinion. In our view it
should be obligatory on any judge who dissents from the majority
to state his reasons for so doing."60
s7Ibid., p. 51.
.oIbid., pp. 50-2.
··Ibid., p. 52.
6°Report of the Inter-Allied Committee, n. 23, para 81.

FUNCTION SERVED BY DISSENTING OPINIONS

As in international arbitral procedure, the result of the permissive
character of Article 57 of the Statute of the International Court
has been that the dissenting judges are allowed but not obliged
to state their dissenting opinions. While the result of voting is
mentioned in every judgment or opinion under the revised rules of
the Court, it can and does happen that those judges who make
dissenting opinions are known whereas other judges in the minority
remain· anonymous.62 This system, according to some competent
observers of the Court, is hardly satisfactory as "it has happened
more than once that people have been led to find out how the
voting was by devious means." As publicity and openness have
been recognized as essential for the authority and prestige of the
Court and its decisions, such a tendency is indeed unfortunate. "It
is. through publicity alone," said Bentham, "that justice becomes
the mother of security."63
But despite the reticence of some judges to. disclose their names
when they dissent from the judgments of the majority, the right
61United Nations Conference on International Organization, Documents,
Vol. 14, pp. 173, 211, 612, 798. The United Kingdom suggested that every
jUdge, whether of the majority or of the minority view, should be required to
set forth the reasons for his view in a separate opinion. Not infrequently in
the past, it pointed out, the dissenting opinions read more convincingly than
the judgment of the Court itself since the latter was the "amalgamation of the
views of a number of judges" whereas each dissenting opinion, being the work
of one particular person, formed a coherent whole (ibid., p. 319). However,
the proposal does not seem to have been discussed.
a'See, for example, Free City of Danzig and International Labour Organization
case, P.C.I.I., Series B, No. 18, 1930, p. 16; Anglo-Norwegian Fisheries case,
I.C,J. Reports, 1951, p. 116; IMCO case, I.C.J. Reports, 1960, p. 150.
63Quoted by Nadelmann, n. J2, p. 430.
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conferred on the judges to express their separate opinions has been,
as we have seen above, fairly well exercised. 64 What function,
it is important to ask in this connection, do these non-binding
judicial opinions of individual members of the Court serve?
According to a very keen and competent student of international
tribunals, "if it is doubtful whether some of the dissenting opinions
by members of temporary tribunals have served much. useful
purpose beyond that of relieving the authors of possible odium,
others of them have been valuable as expositions of juristic
principles."65 As regards the Permanent Court of International
Justice, he points out, apart from the fact that

Not only do these opinions act as a safeguard of the independence
and impartiality of the judges, but they help in a better understanding of the Court's judgments and facilitate in the development and
clarification of international law. "There is an element of ostensible
exaggeration," says Sir Hersch, "in the suggestion that a separate
or dissenting opinion is no more than a confession of a failure to
convince the majority of the Court." Furthermore, as the Statute
of the International Court attaches importance to the requirement
that in the Court as a whole "the representation of the main forms
of civilization and principal legal systems of the world should be
assured," these individual opinions help in the realization of this
purpose by a diversity of approach. In fact, "from this point of
view it may be difficult to name a case in which an individual opinion
has not been of some interest and which, atleastindirectly, has not
assisted towards a better understanding of the decision of the
Court."70
Sir Gerald Fitzmaurice points out that the separate or dissenting
opinions of individual judges playa valuable part in the functioning
of the Court:

\
\

these opinions may have served in some cases to give assurance
that points not mentioned in a judgment did not escape the Court's
attention ... the influence of some of the dissenting opinions
may be traced in later judgments of the Court, and .. ; some of
them have been widely cited. It may not be too much to say,
therefore, that they have made an importantc ontribution to the
materials out of which international law may be developed.66
But while the dissenting or individual opinions in the Permanent
Court were usually "devoted to an exposition of the writer's
opinion without any criticism of the views of the majority ... led
to no altercation," and in general did not operate to mitigate the
authority of the Court,67 he has denounced some of the recent hot
dissents which are critical of the Court's opinions and warned
against their consequences on the prestige and the authority of the
Court. 68
According to Sir Hersch Lauterpacht, "the Statute of the
[International] Court in making provision for the right of judges
to append dissenting or separate opinions made, in a variety of
ways, a beneficent contribution to the development of international
law and the authority of international justice."69
USee Appendix for a table of declarations, separate opinions, and dissenting
opinions by judges of the International Court of Justice.
65Hudson, n. 34, p. 117.
66Ibid., p. 118.
67Ibid., p. 117.
"See supra, n. 10.
69Lauterpacht, n. 19, p. 66.

I

207

Apart from their intrinsic merits, they act as a foil to the views
of the Court, and, being the work of [as a rule] a single hand,
have a character and individuality which cannot be expected of
decisions or opinions embodying the combined views of some
ten or twelve judges. While doubtless the most satisfactory
decision from the point of view of the particular case is a single
unanimous decision, this would often present less of interest
to the lawyer than a decision embodying a substantial majority
view, accompanied by a few separate or dissenting opinions.
Not only do these individual opinions act as valuable supplements
to the views of the Court, says Fitzmaurice, but in many a case a
decision can only properly be appreciated in the light of a contrary
viewY
.
7°Ibid" p. 69.
71G.G. Fitzmaurice, "The Law and Procedure of the International Court of
Justice: General Principles and Substantive Law," British Yearbook of International Law, Vol. 27, 1950, pp. 1-2.
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DISSENTS-PARTlSAN PLEAJ;>lNGS?

If "it is the reasoning behind the judgment [or opinion] and
not the operative part which creates law in the broader sense
and contributes to the development of international law," as Dr.
Hambro points out at another place,78 there is little doubt that the
individual opinions of the judges can be and are of immense value. 7~
Being the work of a single hand they, as he himself admits, tend
to be better argued and sometimes carry greater conviction than
the collective opinion of the Court. 80 By drawing attention to the
unsatisfactory nature of law, as applied by the Court, they "appeal
to the intellect of tomorrow" and help in the development of
international law.
Thus the division of the Permanent Court in the Lotus case did
point to the unsatisfactory nature of international law concerning
extension of national competence to crimes on the high seas and
helped in the development of law in this regard. 81 It also seems, to
take another example at random, that Judge Lauterpacht's strong
individual and dissenting opinions in the Norwegian Loans and
Interhandel cases respectively, denouncing the "automatic" reservations in the declarations accepting the International Court's compulsory jurisdiction, have had a marked effect on the attitudes of
governments. These two cogent pieces of reasoning not only seem
to have stopped the trend of including such reservations in new declarations, but also have persuaded several States (France, India, the

On the other hand, a very serious and competent observer of the
International Court, Edward Hambro, thinks that "in spite of
outstanding exceptions most of the dissents constitute partisan
pleadings more than valuable contributions to the development of
international law."72 Even Anzilotti, "the Great Dissenter,"
exercised greater influence, ,he says, through his extra-judicial
writings and his personality than through his published dissents. 73
The possibility of a dissent, he points out, is a very mixed blessing
for the national judge. Bound by tradition a national judge feels
himself under an, obligation to write a dissent even though he would
have been happier and less embarrassed if this had not been incumbent upon him. And in nine cases out of ten, Hambro feels,
national judges, appointed ad hoc,
do harm to the working of the Court.... They are in an
invidious position as standing somewhere between independent
judges and representatives of the parties. They have to give
a solemn declaration to act as judges and are still expected by
their countries-in most cases-to defend their interests. 74
While there is an element of truth in Hambro's denunciation
of the institution of national judges,75 it is generally admitted that
it is not possible to do away with the system. 76 If that is the case
and national judges have to be admitted as a political necessity,
dissenting opinions may indeed "have the advantage of checking
manifestly partisan dissent by at least compelling the national
judges to produce the reasons of djssent and by exposing the dissenter
to the criticism consequent upon the weakness or frivolity of any
such dissent."?7 ,Furthermore, in most of the' cases dissents are
not restricted to the "national" judges and such opinions can
hardly be labelled as "partisan pleadings."
72Hambro, n. 6, p. 233.
73Ibid., p. 229.
74Ibid., p. 240.
7IIbid., p. 101.
76Ibid., p. 105.
77H. Lauterpacht, "Dissenting Opinions of National Judges and the Revision
of the Statute of the Court," B,Y.I.L., Vol. 11, 1930, pp. 185-6; Nadelmann,
n. 12, p. 430.

78£. Hambro, "The Reasons Behind the Decisions of the International Court
of Justice," Current Legal Problems, Vol. 7, 1954, p. 2.15.
79It is, of course, permissible for a judge to refer in a decision the expression
of his dissent without' writing a whole dissenting opinion. Sometimes judges
do exercise this right and while disagreeing with the decision of the Court,
or the reasonings of their colleagues, do not give'their own reasons for doing
so. See, for instance, Judge Basdevant in the Corfu Channel case, I.c.J.
Reports, 1949, p.37, where he did not accept the reasoning of the majority,;
"other reasons being in his opinion more decisive." Amongst several othlef'
cxamples one may mention Judge Alvarez, Ambatielos case, I.C.J. Rep'clrts"
1952, p. 47; Minquiers and Ecrehos case, n.2, p. 73; Judge Kojevnikov inS.WOo
Afi'ica Voting Procedure case, n. 3, p. 78; Administrative Tribunal of I.L.O. case,.
J.C..T. Reports, 1956, p. 102; and Basdevant, Right of Passage over Inailm'
Territory (Merits) case, I.C.J. Reports, 1960, pp. 48-9. This tendency musu
be dcplored since "it maybe a loss to international law that these decisi\V.e:·
I'casons remain obscure." Hambro, n. 6, p. 240.
sOI-fambro, n. 78, p. 222.
'."
8IOppcnheim, International Law, Vol. I, London, 8th edn., 1955, p. 3.34.!'
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United Kingdom, and Pakistan) to abandon them from their
declarations in which they had been included. 82
Whether the judges in the minority are right or wrong in their
conclusions, there is little doubt that by their erudite reasonings
they enrich the whole corpus of the principles and general rules of
international law. Thus, referring to individual opinions of Judge
Lauterpacht, Shabtai Rosenne points_out that they are

find division in a comparatively large, unhomogeneous, International
Court functioning among a small number of sovereign States interconnected and rent by a complex system of political, economic, and
ideological bonds and antagonisms, and applying a law which is
generally found to be notoriously imprecise, fragmentary, uncertain,
and controversial. There is no use suppressing these differences.
When judges do not agree, it is a sign that they are dealing with
subjects on which society itself is divided. It is the democratic way
to express dissident views. The right to speak is the "fortress of
the personality of the free judge"85 and ~hat is the reason judges
attach greatest importance to this sacred right. 86 Judges should be
honoured rather than criticized for following that tradition and
proclaiming their differences so that all may read. 87 Open discussion
may lead to finding some solution, some reconciliation. Lawafter
all is the highest forth of compromise between competing interests.
It is a substitute for force and violence-the only path to peace
man has yet devised. It is the product of attempted reconciliation
between diverse groups in a society. The reconciliation is not
entirely a legislative or political function. The judiciary also
inescapably performs this function and helps in the development of
law.
Article 9 of the Statute of the International Court, providing that
the judges should represent different civilizations and legal systems,
is undoubtedly a wise rule which tends to "internationalize" the
Court, if one may so put it, and it is a reasonable recognition of
the fact that international law is still to be found largely in national
versions of it, and is affected by national legal systems, outlook, and
interests, "much as the stream is coloured by the stratum over
which it flows."88 This indeed is sometimes apparent in the
opinions of judges representing different legal systems, such as those
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cited-in diplomatic texts, in the literature, and in the
debates in the United Nations-as much as the majority opinions
themselves, and it is very likely that the time will surely come
when, many of the collective judicial pronouncements having
passed inevitably into the reservoir of international legal precedents, it will be to Lauterpacht that the student, the lawyer, the
social scientist, the statesman, and the philosopher-aye, the
international judge too !--,--will turn to ascertain not only what
the law was during the years 1955-1959, but why it was SO.83
It must be added here that Judge Lauterpacht is certainly not an
exception in this matter. 84
COURT MERELY A REFLECTION OF THE INTERNATIONAL SOCIETY

In 'Conclusion, it must be said that in a heterogeneous and divided
world society, consisting of different peoples with different cultures
and civilizations, different legal systems and antagonistic political
and economic interests, the division on the Court merely reflects the
division in the international society. Even in the municipal field,
where courts are comparatively small, compa,ct, and integrated,
function in a relatively homogeneous society, and apply a comparatively systematic and well-defined body of law, there are found
sharp differences amongst judges. There is little wonder then to
82Shabtai Rosenne, "Sir Hersch Lauterpacht's Concept of the Task of an
International Judge," A.J.L.L., Vol. 55, 1961, pp. 852-3.
83Ibid., p. 861. See also remarks of Professor Verzijl in a tribute to Sir
Hersch Lauterpachf, 1. & C.L.Q., Vol. 10, 1961, p. 9.
8'See H. Lauterpacht's comments about the dissenting opinions of Judges
McNair and Read in the Anglo-Norwegian Fisheries case: "Freedom of the
;Seas: Implications of the Norweigian Fisheries Case," The Times, London,
.8 January 1952, p. 7.

85Ernst J. Cohn, quoted by Nadelmann, n. 12, p. 430.
8lHambro, n. 6, p. 247. Judge Huber declared in 1956 that he would have
hardly decided to accept office as judge if the Statute had not taken over the
Anglo-Saxon system of dissenting opinions. Quoted by Lauterpacht, n. 19,
p. 69. Several other judges hold similar views. See Hambro, n. 6, p. 247.
87William O. Douglas, n. 25, p. 106.
88Proceedings of the Hague Peace Conference, 1907, Vol. I, p. 351; Julius Stone,
Legal Controls of International Conflict, London, 1959, p. 114; Judge Levi
Carneiro said in his dissenting opinion in the Anglo-Iranian Oil Co. case: "It
is inevitable that everyone of us in this Court should retain some trace or his
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from the Latin American States or the socialist countries. 89 Thus
referring to the socialist judges on the International Court, Professor
Grzybowski tells us:
The socialist judges are set apart as a group from their
colleagues on the Court. . .. Although reared in a legal tradition which, like the legal systems of Western Europe, has roots
in romanistic jurisprudence, their countries have developed a new
legal technique and approach to problems of social order. Thus,
when key legal issues come before the Court, the socialist judges
are inclined to present a common view which differs sharply
from the opinion of the non-socialist majority.90
This provision aspires to a balancing of all these interests so as to
develop a universally accepted international law. One of the main
objectives of this provision would be frustrated if this. diversity of
approach could find expression only in the deliberations of the Court
and not in individual opinions. 91
SCOPE AND LIMITS OF THE INDIVIDUAL OPINIONS

Conceding the importance of the right conferred by Article 57 on
the judges to express their individual opinions, can it be said that
-it prescribes certain limits to the scope and extent of the exercise
, of this right by any individual judge? President Sir Percy Spender
expressed an opinion in the South West Africa Cases (Second phase)
-that it would be "quite foreign to the understanding of those who
drafted the provision ... that this right could be one which permitted
.a judge to express his opinion at large, on matte:t:s not directly connected with the nature and subject-matter of the Court's decision."92
legal education and his former legal activities in his country of origin. This is
inevitable, and even justified, because in its composition the Court is to be
:representative of "the main forms of civilization and of the principal legal
systems of the world." I.C.!, Reports, 1952, p. 161.
8.Hambro, n. 6, p. 246.
.oKazimierz Grzybowski, "Socialist Judges in the International Court of
'Justice," Duke Law Journal, 1964,p. 536.
•1See Hambro, n. 6, p. 247; Lauterpacht, n. 19, p. 66.
D'I.C.!. Reports, 1966, p. 54.
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He felt that individual opinions, whether dissenting or merely
se:Rarate, should be "directly connected with, and dependent
upon the judgment of, the Court itself. .. in the sense of
either agreeing or disagreeing with it, or its motivation, or as to
the sufficiency of the latter." In principle, he thought, "such
opinions should not purport to deal with matters that fall entirely
outside the range of the Court's decision or of the decision's
motivation." He could not agree that a separate or dissenting
opinion might properly include all that a judge thought the
judgment of the Court should have included. Emphasizing his
point he added:
The mere factthat a judgment [or opinion] of the Court has been
given does not afford justification for an expression of views at
large on matters which entirely exceed the limits and intended
scope of the judgment [or opinion]. Without the judgment
[or opinion] there would, of course, be no relationship and
nothing of a judicial character that could be said by any judge.
There is equally no relationship imparting judicial character to
utterances about questions which the Court has not treated of
at alp3
Thus in the South West Africa cases, by the casting vote of the
President (the bench being, equally divided 7 to 7), the International Court of Justice had declined to go into merits of the
applicant's c01).tentions and had rejected their claims on the basis
of a matter of an "antecedent character," viz. that they had not
been able to establish any legal right or interest appertaining to them
in the subject-matter of the claims. 94 judge Spender contended
that in these circumstances any further examination of the merits
would become supererogatory and would be to go outside the
proper limits of an individual or separate opinion. To the extent
a separate opinion went outside the order of the question considered
by the Court, he suggested, it ceased to be a separate opinion as
contemplated by the Court's Statute and Rules since it expressed
views about matters for. which the judgment of the Court did not
provide the basis necessary for the process of agreement or disagree93Ibid., p. 55.
94Ibid., p. 51.
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ment which was the sole legitimate raison d' etre of a separate
opinion. They would be purely personal and extra-judicial views
contrary to the object and purpose of Article 57 of the Statute and
contrary, according to him, to the best interests of the Court.95
Although the individual opinions, both separate and dissenting,
must indeed be directly connected with the subject-matter of the
case in dispute and deal only with the legitimate and reasonable
issues raised in the case, it is submitted that they cannot and should
not be limited to the reasoning of the majority opinion. After all, as
Judge Tanaka pointed out in his dissenting opinion in the abovementioned case, "the opinion of the majority is nothing but the
common denominator among the opinions of judges who constitute the majority, but do not necessarily agree on the reasoning."96
Majority opinion cannot be conceived to establish any limits to the
separate opinions of individual judges particularly on points which
could not be included in the majority opinion to reach a common
agreement. Dissenting opinions, which stand on a quite different
footing from the majority opinion, must be accorded even greater
freedom, but of course within the wider limits as set out above.
In fact most of the judges disregarded Sir Percy's warning and
refused to accept his advice in the South- West African cases (second
phase). Judge Tanaka, for one, specifically pointed out that disagreement between the dissenting view and the majority view was
not limited to the matter of legal right or interest in the case but it
was concerned with the whole attitude vis-a-vis all questions on the
merits. Therefore, judges were entitled, in his view, to deal with
all matters on the merits entirely irrespective of the content of the
majority opinion.97 All the dissenting judges and one concurring
ad hoc judge extensively examined the merits of the case.
However, while recognizing the need of permitting wide freedom
in individual opinions, it must be said that it is none of the
functions of these opinions to unnecessarily criticize the judgment
of the Court. As Judge Anzilotti said in his individual opinion in
the Free City of Danzig case, "dissenting opinion should not be a
criticism of that which the Court has seen fit to say, but rather an
exposition of the views of the writer."98

Their sole purpose is, as the Permanent· Court declared in a
resolution in 1927, to set forth "the reasons for which a judge could
not agree with the majority."99 The use of this ,opportunity for
any other purpose-political or otherwise-must be regarded as an
abuse of this privilege. What Judge Douglas said of the judges in
the municipal field, it is submitted, must be regarded as equally
true in the case of the international judges:

9"Ibid., p. 57.
9.Ibid., p. 262.
9'Ibid., p. 263; see also dissenting opinion of Judge Jessup, ibid., p. 323.
9Sp.C.I.J. Series B, No. 18, p. 18.
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The judge that writes his predilections into the law in disregard
of (the legal principles] that he interprets is not worthy of
the great traditions of the bench. The judge that quavers or
retreats before an impending crisis of the day and finds haven
in dialectics or weasel words or surrenders his own conviction
for a passing expediency is likewise not born for the woolsack.
We must expect of judges the fortitude and courage that we
demand of all other servants who man our public posts. If
they are true to their responsibilities and traditions, they will
not hesitate to speak frankly and plainly on the great issues
coming before them. They will prove their worth by showing
their independence and fortitude. loo
DISSENT SHOULD GIVE A CRITIQUE OF THE COURT'S JUDGMENT

A dissent should indeed afford a critique of the Court's judgment. It should express disagreement without being disagreeable_
A dissent should express reason, not emotion. lot A divided Court, it
must be admitted, inevitably detracts from the force of the judgment. One can hardly deny that a judgment given by a Court
divided by a vote of eight to seven or seven to six, or even by the
President's casting vote, does not carry as much weight as a judgment given by a unanimous Court. For this reason alone, one may
argue, except in case of conscientious difference of opinions on
fundamental principle, dissenting opinions should be discouraged.
"When unanimity can be obtained without sacrifice of conviction,
it strongly commends the decision to public confidence." But mere
formal unanimity, obtained at the cost of strong conflicting views, is
~.1

oop.c.l.J. Series E, No.4, p. 291.
lo0Douglas, n. 25, p. 106.
101Sanders, n. 16, p. 679.
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not desirable and it is better that the complete truth is disclosed
because "what must ultimately sustain the Court in publicconfidence is the ch~racter and the independence of judges."102
Within these limits therefore, it is submitted, dissent is not only
aright but should be regarded as a duty.

ApPENDIX
THE INDIVIDUAL RECORDS OF DECLARATIONS, INDIVIDUAL AND
DISSENTING OPINIONS OF THE JUDGES OF THE INTERNATIONAL
COURT OF JUSTICE UP TO JULY 1968

Judge

No.
Cases
Participated

No.
Dec/arations

No.
Separate
Opinions

No.
Dissenting
Opinions

No.
No.
Joint
Joint
DisSepasenting
rate
Opinions Opinions

2

3

4

Alfaro

7

1

1

Alvarez

21

2

4

Ammoun

-

-

Armand-Ugon

22

-

1

3

-

Azevedo

10

-

3

4

-

Badawi

41

1

3

7

1

4

Basdevant

38

1

2

4

1

3

Bengzon

-

-

-

-

6
-

-

6

-

-

-

2

-

Carneiro

8

-

2

3

-

,Cordova

14

-

1

2

-

.De Visscher

15
4

G. Fitzmaurice

6

102Hughes, n. 27, p. 68.

-

1

1

3

1

1

-

-

-

-

4

5

6

Guerrerro

26

-

-

2

-

1

Hackworth

37

-

HsuMo

26

1

-

2

4

2

Klaestad

37

1

Kojevnikov

16

6

W.Koo

16

2

-

1

Koretsky

6

1

-

2

11

1

-

5

Lauterpacht

10

1

5

1

-

1

McNair

23

1

2

2

3

Morelli

6

1

4

1

-

19

1

1

5

-

1

-

1

Forster
Gros

Jessup

Krylov

2

4

1

1

3

5

4

2

1

'Nervo
Onyeama

-

1

Fabela

-

-

-

~

Moreno Quintana
1

-

5

-

-

-

'Bustamante Y Rivero

1

7

.1

.~

':'1,

7

2

1

M. Lachs

1

5

tl

S. Petren
Rau

3

-

Read

30

-

P. Spender

13

Spiropoulos

2

7

1

6

2

12

6

1

5

2

Winiarski

41

1

2

Zafrulla Khan

14

1

1

Zoricic

23

2

Tanaka

-

1

-

-

-

7

1

-

2

1
2

-

4

3

3

t
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The Kutch Award

ON 19 February 1968, the India-Pakistan Western Boundary Case
Tribunal pronounced its award in the border dispute between these
two closely related but hostile neighbours which had been hanging
fire since their independence in 1947, and which had led to the
outbreak of hostilities between them in April 1,965. In a decision
arrived at by a majority of two to one, the Tribunal upheld about
10 per cent (or 320 square miles) of Pakistan's claim of. some 3,500
square miles of the Rann of Kutch along the Gujrat-West Pakistan
border, and accepted that India's boundary ran roughly along the
northern edge of the Great Rann, except the areas pronounced as
Pakistani territory.
However, due to the general tenor of Indo-Pakistani relations,
arid the fact that some of the militarily strategic points, occupied
by India in the 1965 skirmishes, had to be vacated, the Award has
created a furore and the Tribunal has been roundly criticized. The
Award has been variously described as "perverse," "political,"
"politically motivated," "vitiated by extraneous considerations and
expediency" rather than law and justice of the matter and, therefore, not binding on India. 1 Indeed, it has been described as "not
an award but reward to Pakistan."2 Even some very responsible
and senior Indian leaders in India have been led to criticize the
Award in strong terms. Thus, M.C. Chagla, a former High, Court
judge and an ex-Minister of External Affairs, declared it to be
lSee debate in the Lok Sabha on a motion of no-confidence against the
Government of India on 27 and 28 February 1968. Reported also in Times of
India, New Delhi, 28 and 29 February i968.
2Nath Pai, Times ofIndia, 28 February 1968.
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"a political rather than a judicial verdict," based on political,
not legal or judicial considerations; he wondered if India was
bound to implement it. 3 The Prime Minister of India, Mrs. Indira
Gandhi, while maintaining that the Award was binding on India
and would be honoured, pointed out that "it was evident that the
tribunal's Award was not merely based on the material produced by
the two countries but also on certain political considerations."4
The Deputy Prime Minister, Morarji Desai, defended the government's decision to accept the Award because "after going into
arbitration," he said, "it does not lie in our mouth to say we will
not accept the award and that we shall defy the world.... We do
not want to live like outlaws";5 but he was "unhappy" about it
and felt that India should not go infor international arbitration in
future in such cases. 6
The Tribunal, or at least some of its members, were blamed for
their bias against India7 and it was said that by behaving the way
the Tribunal did, it "had made a mockery of international tribunals"
and shaken the faith of the people of India in the efficacy or judiciousnesS of such tribunak 8 Though such criticism of the Tribunal
did not go unchallenged,9 very many Indians have been influenced
by these emotional outbursts and are unhappy at losing some of the
"barren" but "sacred" land. Thus even such a balanced leader
as Chagla advised the nation to shy away for all times from going
to international tribunals. "The best justice we can get," said
Chagla, is "from our 'own strength and not from looking toariy
international tribunal or the Security Council, whether it is a question
of Kashmir or any other territory." In future, we must depend on
our resources for solution of such issues. 1o
2Times of India, 22 February 1968; Hindustan Times, 22 February 1968.
4Times of India, 21 February 1968, p. 1.
.
"Times of India, 28 February 1968, p. 1.
"Ibid.
'Shiv Shastri, "A Post-Mortem on the Kutch Award," Indian Express, New
Delhi, 13 March 1968; Times of India, 29 February 1968.
8Balraj Madhok, Times of India, 28 February 1968, p. 9.
9Sant Bux Singh, Times of India, 28 February 1968; The Hindu, Madras, 28
February 1968; Swaran Singh, Times of India, 24 February 1968; Hindustan
Times, editorial, 21 February 1968; M.e. Setalvad, Times of India, 6 March
1968.
lOChagla, n. 3; Indian Express, editorial, 20 February 1968.
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THE DISPUTE

I
,
I"

Before examining the basis and justification for all this criticism,
it is essential to look at the nature and history of the dispute which
was sought to be settled through the arbitral procedure commended
by the UN Chatterl l and the Indian Constitution. 12 The dispute related to a vast, uninhabited, salty, waste-land of about 22,400 square
kilometre (about 8,400 square miles) lying along the Gujrat-West
Pakistan border, and popularly known as the Rann of Kutch. In
1947, when Pakistan was carved out of India, the boundary between
Sind (which became part of Pakistan) and Kutch (which became part
of India) became an international boundary. Pakistan claimed
about one-third of the Great Rann, or about 3,500 square miles,
running for its major part along the 24th parallel north latitude,
which, it argued, "had always been under the control and administration of Sind until, at the time of the partition of the subcontinent,
it became a subject of dispute with India."13 Pakistan described
the Rann as a "land-locked sea or a boundary-lake separating two
different States from each other" and asserted that "under the
recognized precept of international law ... barring a treaty or an
agreement to the contrary the boundary line runs through the middle
of a boundary lake or a land-locked sea,"14 the "bets in the Rann
being governed by the principle of the 'nearness of shores' ."15
llArticie 33 of the Charter prescribes:
"1. The parties to any dispute, the continuance of which is likely to endanger
the maintenance of international peace and security, shall, first of all, seek a
solution by negotiation, enquiry, mediation, conciliation, arbitration, judicial
settlement, resort to regional _agencies or arrangements, or other peacefui
means of their Own choice.
"2. The Security Council shall, when it deems necessary, call upon the parties
to settle their dispute by such means."
I2Article 51 of the Constitution of India declares:
"The State shall endeavour to
"(d) encourage settlement of international disputes by arbitration."
13See letter dated 19 April 1965 from the Permanent Representative of Pakistan
addressed to the President of the Security Council. U.N. Doc. S/6291, -20
April 1965; also published in The Kutch-Sind Border Question-A Collection of
Documents and Comments, New Delhi, 1965, pp. 162-3.
14Quoted by c.J. Chacko, "The Rann of Kutch and Internationa Law,"
Indian Journal of International Law, Vol. 5, 1965, p. 174.
uSee Indo-Pakistan Western-Boundary Case Tribunal Award, 19 February
1968 (hereinafter referred to as The Kutch Award), Faridabad, 1968, p. 9.
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Pakistani claims. It contended

the boundary runs roughly along the northern edge of the Rann
as shown in the pre-Partition maps. This is the traditional, wellestablished, and well-recognized boundary between Sind, on the
one hand, and Kutch and the Indian States of Jodhpur, Wav,
and Suigam, on the other hand, which, in the course of time,
became cryst:=\-11i.zed and consolidated. This boundary was
acknowledged, recognized" admitted, and acquiesced in by the
Paramount Power. The Paramount Power explicitly settled a
part of the Sind- Kutch boundary by a Resolution of the Government of Bombay in 1914. The same Resolution implicitly confirmed the rest of the boundary.16
India also disputed Pakistan's description of the true nature of
the Rann as akin to a land-locked or inland sea or a lake. It pointed
out that long before the creation of Pakistan, the then British
Government of India had formally decided in 1906 "that it was
more correct to define the Rann of Kutch as a 'marsh'l? rather than
as a 'lake' or 'inland sea'." What happens here is that during
the monsoon this low-lying area gets flooded by the sea and the
swollen rivers. The area, therefore, is flooded from about the
middle of May till the end of October. It is mostly dry and partly
marsh-land during the remainder of the year. It has all the flora
of a marsh-land with abundant grass and similar characteristics.1s
According to Dr C.J. Chacko:
The best conception lof the Rann of Kutch] seems to be that it
is a vast desert of salt waste which gets heavily inundated during
the monsoon rains, when passage across becomes perhaps dangerous; but once the inundated waters dry up, the whole area is a
l6The Kutch Award, n. 15, p. 9.
17"Marsh is what is not wet enough to navigate and not dry enough
to farm." See dissenting opinion of Judge Ales Bebler, The Kutch Award,
p.6.
lBLetter dated 3 May 1965 from the Permanent Representative of India
addressed to the President of the Security Council, Kutch-Sind Border Question,
n. 13, p. 173; see also statement made by the Prime Minister of India in the
Lok Sabha on 28 April 1965, n. 13, pp. 195-6.
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bleak desolation full of naked mudflats good enough for "wild
asses."19
As such, India argued, international law did not apply to this
case. The Chairman held that
the question whether the Rann on the whole is most closely
akin to land, or to what Pakistan has termed a 'marine feature,'
has no decisive bearing on the determination of the issues in
the case. For the purpose of this opinion, it needs only to
be observed that the Rann is a unique geographical
phenomenon. 2o
DETERMINATION OR/AND DEMARCATION OF BOUNDARY

.India strongly believed that the Kutch-Sind border was "a welldefined, well-known, and well-established border" which was clearly
marked in the various editions of the Survey of India maps ever
since 1871. However, a large part of the boundary had not been
demarcated on the ground. This was so, India explained, "because
there was no disputed boundary between the province of Sind and
the Kutch Darbar, and it was not customary to demarcate with
pillars boundaries between provinces and States of British India
as they were not international boundaries."21 The totality of
evidence, in India's view, left "no basis whatsoever for any dispute
regarding the border between the Sind provinces and Kutch. "22
All that was left to be done, therefore, was to demarcate this "welldefined" boundary.
Pakistan, on the other hand, insisted, "that the question at
issue between the two countries is not that of demarcating a welldefined border in the area, but of agreeing on its precise location."23
19Chacko, n. 14, p. 174.
aOThe Kutch Award, p. 107; but cf. Bebler, n. 14, p. 6.
USee the statement made by the Indian Prime Minister in the Rajya Sabha on
3 May 1965. (Kutch-Sind Border Question, n. 13, pp. 199-200.)
aSPrime Minister Shastri, n. 18, p. 196.
SSLetter dated 19 April 1965, from the Permanent Representative of Pakistan
addressel;! to the President of the Security Council, UN Doc. Sj6291; 20 April
1965; Kutch-Sind Border Question, n. 13, p. 162.
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The dispute had arisen, according to Pakistan, "not because the
boundary is undemarcated, but because the disputed territory is in
India's adverse possession. "24
After brief skirmishes between the two countries in April 1965
had failed to enforce any party's claim and the war-like postures of
their armies did not convince either party of the rightness of the
other's case, wiser counsels came to prevail and they agreed to a
cease-fire and take the dispute to the conference table. The Agreement of 30 June 1965 between the two countries left no doubt as to
what was involved in the dispute. After referring to the claims of
India and Pakistan about their boundary and providing for negotiations on the subject, Article 3 of the Agreement went on to declare:
In the event of no agreement between the Ministers of the two
Governments on the determination of the border being reached
within two months of the cease-fire, the two Governments shall ...
have recourse to the Tribunal ... for determination of the border
in the light of their respective claims and evidence produced
before it, and the decision of the Tribunal shall be final and binding on both parties. 25
The difference of views between the two countries was clearly
explained by Prime Minister Shastri in the Lok Sabha on 18 August
1965:

Although we were quite sure that the boundary was already
well-settled and the only question that remained was that of
demarcation, Pakistan contested that position. Therefore, the
situation had to be resolved by negotiations and, failing that, by
the verdict of an impartial tribunal. In either case, there had to
be a determination of the boundary and the next step would be
demarcation of the boundary on the ground. As soon as the
actual boundary between the erstwhile province of Sind and the
State of Kutch, which had ceded to India in 1947, was determined,
the demarcation of the border on the ground could be taken Up.26
S4Pakistan's Foreign Minister, Z.A. Bhutto, as quoted by Shastri, n. 18,
p. 194.
2IKutch-Sind Border Question, n. 13, p. 206 (emphasis added).
saShastri, Kutch-Sind Border Question, n. 13, p. 212 (emphasis added).
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There is little doubt, therefore, that India's commitment was not
restricted to demarcation of the boundary but also to its determination by the Tribuna127 as, indeed, demarcation could be possible
only after its determination.
CONSTITUTION OF THE TRIBUNAL

Article 3(iii) of the 1965 compromis implemented the 1959 agree..
ment between India and Pakistan on the settlement of their outstanding boundary disputes by reference to an impartial tribuna1. 28
It provided for the constitution of a tribunal
consisting of three persons, none of whom would be a national
of either India or Pakistan. One member shall be nominated
by each Government and the third member, who will be the
Chairman, shall be jointly selected by the two Governments.
In the event of the two Governments failing to agree on the selection of the Chairman within three months of the cease-fire, they
shall request the Secretary-General of the United Nations to
nominate the Chairman. 29
There is little doubt that the constitution of an international
tribunal is the most difficult and baffling problem in the procedure
of judicial settlement of international diputes. It is not an easy task
to find out judges whose qualities not only inspire but command
respect. Judicial independence is the sine qua non of judicial success.
Unlike national society, where the disinterestedness and impartiality
of judges is always presumed and is said to be possible because
parties are generally unknown and unrelated to the judges, in the
international society there is a general skepticism about the possibility of finding truly disinterested and impartial judges. However,
this difference between a muniCipal and an international judge should
not be exaggerated. In both cases a man has got the capacity to
lift himself "above his own interests or those of his group, and serve
2'See debate in the Lok Sabha on 27 February 1968; statements by Balraj
Madhok, n. 8, p. 9; Nath Pai, n. 8; The Hindu, editorial, 21 February 1968.
2RFor text of the Indo-Pakistan agreement signed on 23 October. 1959,:
see Indian Journal of International Law, Vo!.I, 1960, pp. 135-8.
2·Kuf(;h~SindBorder Question, n. 13, pp. 206-7.
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the cause of justice-a cause whose identity with the ideal of peace
is in the society of States certainly not less than among individuals
within the State."30
International arbitration is the procedure for "the settlement of
disputes between States by judges of their own choice."31 Since the
arbitrators, in practice, adopt "the colour, the attitude of mind of
the disputant to whom they' owe their election,"32 some safeguard
of impartiality is provided by the practice of selecting arbitrators.
from "neutral" countries, who might be generally disinterested in
the outcome of the dispute. This is, as Prime Minister Shastri
pointed out, what was done in this case. "We, therefore, felt that
if there were two people from different countries representing India
and Pakistan, they would be able to take a somewhat reasonable
view ofthings."1l3
India nominated Ambassador Ales Bebler, judge of the Consti-.
tutional Court of Yugoslavia, and Pakistan nominated Ambassador
Nasrollah Entezam of Iran and a former President of 'the UN
General Assembly. As the two Governments failed to agree on
the selection of the Tribunal Chairman, the UN SecretarY-General"
at the request of the two Governments, nominated Judge Gunnar
Lagergren, President of the Court of Appeal for Western Sweden.
as Chairman. 34
DECISION BY MAJORITY

One of the grounds for the denunciation of the Kutch Award and
for its suggested repudiation is that "it is not a unanimous award."35
Although the compromis twice affirmed that "the decision of the
Tribunal. " shall be binding on both Governments,"36 it failed to
specify as to how that decision was to be reached. Even the rules
30Hersch Lauterpacht, Function of Law in the International Community,.
London, 1933, pp. 216-8; also see Chapter 4, p. 82 ff.
31Article 37 of the 1907 Hague Convention for the Pacific Settlement of
International Disputes.
.
32McKenney, American Counsel in the Orinoco case, quoted by H. Wehberg"
The Problem of an International Court of Justice, OXford, 1918, p. 60.
3'Shastri, n. 13, p. 213.
uThe Kutch Award, p. 3.
35Madhok,n. 8; Nath Pai, n. 8.
UArtic1e 3, paragraphs (ii) and (iv).
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of procedure adopted by the Tribunal in February 1966, while they
laid down that "a quorum for the conduct of proceedings shall be
three" and that "the Award shall be signed by all three Members
of the Tribunal,"37 said nothing about the method of arriving at the
decision. In regard to the modality for reaching a decision it is
generally, though not universallY,3B admitted "that in the absence of
express provisions to the contrary, an international tribunal reaches
all its decisions by a simple majority."39,' As Simpson and Fox
~explain, "to require unanimity would involve the risk that the tribu'nal would either be unable to reach any decision at all or would
degenerate into a negotiating rather than a strictly judicial organ."40
'In some instances, the unanimity of the members of a tribunal has
~been specifically required, and since compromis is code for a tribunal,
it is binding. However, where the compromis is silent, tribunals
have reached decisions without the concurrence of all the members. 41
'In the Northeastern boundary dispute between the United States
:and Great Britain, submitted to an arbitration commission of three
'members under Article 5 of the Jay Treaty of 1794, the U.S. Secre'tary of State in his instructions to the American Commissioner,
'while emphasizing that the object of the arbitration was to dispose
'\Of the question at issue with finality, stated:

'37The Kutch Award, pp. 4-5.
3sCf. Julius Stone, Legal Controls of International Conflict, London, 1954,
pp. 89-90, where he states: "Where the compormis is silent on the matter, the
.rules are 'not clear on a number of vital matters touching the form of a tribunal's
award. There is, for example, no unchallenged rule either permitting or
'Prohibitfng a decision by a majority; or indicating whether, where majority
'decision is permitted, it is a majority of the votes or a majority of. the member's
of the tribunal; or indicating whether a tribunal can take a vote at all in the
absence of a member." See also P. Chandrasekhara Rao, "Indo-Pakistan
•Agreement on the Rann of Kutch: Form and Content," Indian Journal of
International Law, Vol. 5, 1965, p. 183.
. 39J. L. Simpson and Hazel Fox, International Arbitration: Law and Practice,
London, 1959, p. 222; M.O. Hudson, International Tribunals, Washington,
-1944, p. 114: Carlston, "Condification of International Arbitral Procedure,"
American Journal of International Law, Vol. ,47, 1953, p. 215; UN Secretariat~
Commentary on the Draft Convention on Arbitral Procedure. adopted by the
International Law Commission at its Fifth Session, New York, 1955, p. 53.
40Simpson and Fox, n. 39, p. 222.
41Hudson, n. 39, p. 114.
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between parties at variance' con~

The nature of such transactions
firms the justness of the opinion, that two out of three agreeing,
their decision will be binding; for when each has chosen one,
or an equal number, another is appointed to insure a majority
on one side or the other; one very important object of such an
examination of any disputed point being to bring the controversy
to an end.42
Similarly, the Halifax CommiSSion appointed under the Treaty
of Washington of 8 May 1871, between the United States and Great
Britain, in the absence of any provision, arrived at its decision by
a majority. In reply to a contention by the United States that a
majority of the Commission had no power to make an award, the
.British Government cited Halleck,BIuntschIi, and Calvo to the
,effect that the decision of a majority of arbitrators bound a minority,
unless the contrary was expressed. Thereupon, though under protest,
,the United States Government accepted the award. 43
The general principle that international arbitral tribunals, "as
.a rule, decide by a majority,"44 is further confirmed by Article 78
.of the 1907 Hague Convention,45 Article 27 of the Draft Convention
of 1907 for a Court of Arbitral Justice,46 Article 55 of the Statutes
of the Permanent Court and the International Court,47 and Article
XIII of the International Law Commission's Draft on Arbitral
Procedure.48 That India and Pakistan also expected the Tribunal
.to decide according to majority, if unanimity could not be achieved,
is clear from their general agreement signed in 1959 "to end disputes
and incidents along the IndO-East Pakistan border areas. "49 Article 8
4aJ.B. Moore, A Digest of International Law, Vol. 7, p. 36; also quoted in
UN Commentary, n. 39, p. 53.
43Commentary, n. 39, PP. 53-4.
44Permanent Court of International Justice in the Mosul case, quoted by
Simpson and Fox, n. 39, p. 222.

or

45 Article 78: "... All questions are decided by a majority
its members."
J.B.306.
Scott, The Reports of the Hague Conferences of 1899 and 1907, OXford, 1917,
p.

48Article 27: "All decisions are arrived at by a majority of the judges
present. '" " See Scott, n. 45, p. 230.
, 47Article 55. of the Statute of the I.e.J. lays dOwn: "All questions shall be
decid~d by a majority of the judges present."
43Article
XIII: "All questions shall be decided by a majority of the tribunal."
4&See
n. 28.

.
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.of this agreement,' after providing that "all outstanding boundary
disputes on the East Pakistan~India and West Pakistan-India border
raised so far by either country should be referred to an impartial
tribunal consisting of three members," declared "that the decision
of the Tribunal shall be by majority and final and binding on both
the parties."50
The Indian Deputy Prime Minister, Morarji Desai, therefore,
emphasized the obvious when he said that "the tribunal could not
be criticized for not returning a unanimous verdict. The majority
opinion was the award."51
APPLICABLE LAW

Because of the voluntary nature of international adjudication,
States claim to prescribe the law that may be applied by the courts,
voluntarily established, exercising limited powers voluntarily conferred on them. It is. also an established principle, so well known
and so widely accepted as to be called "elemental," that "a decision
which manifestly fails properly to apply a rule for decision laid down
in the compromis ... involves an excess of jurisdiction and is there.fore void."52 As the Permanent Court of Arbitration declared
,in the Orinoco Shipping Company case,'

i

... excessive exercise of power may consist, not alone in deciding
a question not submitted to the arbitrators, but also in misinterpreting the express provision of the agreement in respect of the way
in which they are to reach their decisions, notably with regard
to the legislation or the principles of the law to be applied.53

I

It is agreed, as a matter of custom and practice, that in the absence
.of any stipulations as such in thecoinpromis, an international court
is under a duty to apply international law as the basis'for its decision
in a case.54 But if the compromis decrees principles which vary
IDIbid., p. 137.
IIDesai, n. 5, p. 4.
uK.S. Carlston, The Process of International Arbitration, New York, 1946,
p.140.
I~J.B. Scott, The Hague Court Reports, New York, 1916, p.232.
IICarlston, n. 39, p. 140; Hudson, n. 39, p. 100; Ralston, The Law and Procedure
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from customary interhationallaw, the tribunal would be bound to
follow them. The parties can prescribe that the competence of an;
arbitral tribunal shall be limited to a valuation of. the arguments
advanced in the proceedings. If so, the tribunal must obey. In
short, the compromis is the code of the tribuna1. 55
By inadvertance or design, the 1965 compromis did not mention
the law that must be. applied by the Tribunal but required it to
determine the border between India and Pakistan "in the light of
their respective claims and evidence produced before it."56 During
the course of the proceedings, however, both parties "agreed that
for the appraisal of events which occurred after 15 August 1947
[the date of independence], international law has to be applied in
this case." They also felt that international law was "evidently
applicable to the relationship between Kutch and the neighbouring
Indian States, on the one side, and Sind, on the other side, up to
the conquest of Sind in 1843:'57 But they differed on the applicability of international law to the relations between the Paramount
Power (British India) and its vassals, such as Kutch. While Pakistan
contended that the relations between the Paramount Power and
the native States were not governed by international law, and that
if international law was ever applied it was only "as a matter
of grace and concession" by the Paramount Power, India refuted
these contentions.58 The question was particularly important because after the British conquest of Sind, the Paramount Power
remained the neighbour of its own vassals, Kutch and the otberStates under its suzerainty. While Bebler was clearly of the opinion
that international law applied between Great Britain and its vassal
Indian States, and that such principles of international law as acquiescence and recognition in general, and in boundary matters in
of International Tribunals, Stanford University, 1926, p. 53; Carsten Smith,
The Relation between Proceedings and Premises: A Study in International Law,
Oslo, 1962, p. 94; UN Commentary on Draft Convention on Arbitral Procedure,
n. 39, pp. 48-9. Article 11 of the Model Draft on Arbitral Procedure of the
International Law Commission lays down that if there is no agreement between
the parties on the law.to be applied, "the tribunal shall be guided by Article 38,
paragraph 1, of the Statute of the International Court of Justice."
I"Carlston, n. 39, pp. 80-1; Hudson, n. 39, p. 100.
nCf. Article 3(ii).
I'The Kutch Award, p. 15.
IIIbid., pp. 15-6.
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particular, Were applicable to the relationship between the suzerain
and the, vassals in India under British rule,59 the Chairman, Judge
Lagergren, without answering the question directly, explained the
relationship in terms of relation between Great Britain, as Paramount
Power, and the Indian States and went on to examine the evidence
put before the Tribunal, including the evidence submitted by India
about the acquiescence and recognition of the Kutch-Sind border
by the British authorities and its impact on the alignment of the
boundary.60
LAW AND EQUITY

The question arose early in the proceedings whether or not the
Agreement of 30 June 1965 conferred upon the Tribunal the power
to decide the case ex aequo et bono. The nearest and most important example of such power is to be found in the Statute of
the International Court of Justice. After enumerating the various,
conventional sources of international law to be applied by the
International Court in paragraph 1, paragraph 2 of Article 38,
of the Statute lays down: "This provision shall not prejudice the
power of the Court to decide a case ex aequo et bono, if the parties
agree thereto."
This provision, which has come to be followed in a considerable
number oftreaties,61 must not be confused with the general principles
of equity and good faith which form part of international law as,
indeed, of any system of law. As Judge Hudson declared in his
individual opinion in the Diversion of Water from the Meuse case,
"what are widely known as principles of equity have long been considered to constitute a part of international law, and as such they
have often been applied by international tribunals."62
6"Ibid., pp. 11-2.
.oIbid., pp. 109-11, 166 ff.
61S ee Max Habicht, Post- WarTreaties for the Pacific Settlement of Internationa
Disputes, Cambridge, 1931, where he records near1~ 50 such treaties; see also
UN, Systematic Survey of Treaties for the Pacific Settlement of International
Disputes 1928-1948, New York, 1948, p. 116 ff.
up.C.l.J. Series A/B, No. 70, p. 76; C.W. Jenks, "Equity as a Part of the Law·
Applied by the Permanent Court of International Justice," Law Quarterly
Review, Vol. 53, 1947, p. 519.
.
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No special agreement is necessary for the application of general
principles of equity because, as Lauterpacht observes, "rules of
equity are rules of law both in municipal and in internationallaw."63
In this case both India and Pakistan agreed that "equity forms part
of international law," and, therefore, they were "free to present
and develop their cases with reliance on the principles of equity."6<l1
It must be pointed out, however, that principles of equity do not
permit a judge to deviate from the path of law and to pursue his
personal predilections. Their function is merely "to liberalize and
to temper the application of law" and "to prevent extreme injustice
in particular cases."65 In the words of Professor Carlston,
the role of equity in the international tribunal is to lead to a
decision consistent with justice in' the particular circumstances of
the case, but, nevertheless, within a faithful application of legal
principles. A tribunal may not _rest its decision solely on the,
grounds of equity, and particularly so in the case of established
rules of Jaw .... Nevertheless, equity may be resorted to in order
to supplement and fulfill the law. 66
On the other hand, adjudication ex aequo et bono differs from the
ordinary judicial procedure in that it is a species of legislative activity
and can be undertaken by a court only by special agreement betwe~n
the parties going beyond the simple submission of a dispute to the
court. In an ordinary judicial proceeding, an international tribunal
is bound to apply international law, though principles of equity can:
and are employed to supplement or modify the existing law. But
if power is conferred on the court to decide ex aequo et bono, it
would
seem to enable the court to go outside the realm oflaw for reaching
its decision. It relieves the court from the necessity of deciding
- according to law. It makes possible a decision based upon
6SHersch Lauterpacht, Private Law Sources and Analogies of International
Law, London, 1927, p. 65.
64The Kutch Award, p. 6.
65Manley O. Hudson, The Permanent Court of International Justice, 1920-"
1942, New York, 1943, p. 617; see also Lauterpacht, n. 63, p. 65.
66Carlston, n. 52, p. 155.
.
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considerations of fair dealing and good . faith, which may be
independent of or even contrary to the law. Acting ex aequoet
hono, the Court is not compelled to depart from applicable law,
but it is permitted to do so, and it may even call upon a party
to give up its legal rights. 67
Apart from a very serious question about the propriety of submitting an essentially legislative task to a judicial body,68 there is
no doubt that as the authority to decide ex aequo et bono is exceptional and alien to the proper function of an international tribunal,
it must find clear support in the language of the agreement. 69 The
1965 compromis contained no provision from which such an authorization could be inferred. Nevertheless, Pakistan argued that it
gave the Tribunal power to go beyond the law. Upholding the
Indian contention that no such power to decide the case ex aequo et
bono had been conferred by the Agreement, the Tribunal stated:
An international Tribunal will have the wider power to adjudicate
a case ex aequo et bono, and thus to go outside the bounds of law,
only if such power has been conferred on it by mutual agreement
between the Parties.
The Tribunal cannot find that the Agreement of 30 June 1965
does authorize it clearly and beyond doubt to adjudicate ex aequo
et bono.
Therefore, and as the Parties have not by any subsequent agreement consented to confer the power upon the Tribunal to adjudicate ex aequo et bono, the Tribunal resolves that it has no such
power. 70
6'Hudson, n. 65, p. 620; Hudson, n. 39, pp. 102-3.
·'See majority judgment in Free Zones of Upper Savoy and the District of
Gex, P.C.I.J. Series A, No. 24, 1930, pp. 10-1; and individual opinion by Judge
Kellogg, ibid., pp. 29-43; Charles de Visscher, Theory and Reality in Public
International Law (translated by P.E. Corbett), Princeton, 1957, p. 337; but cr.
minority opinion in Free Zones case, ibid., pp. 27-8; Lauterpacht, n. 30, pp. 31720; Max Habicht, The Power of a Judge to give a Decision Ex Aequo et Bono,
London, 1937.
oaLauterpacht, The Development of International Law by the International
Court, London, 1958, p. 217.
?OThe Kutch Award, p. 6.

233

. THE KUTCH AWARD

STUDIES IN INTERNATIONAL AD{UDICATION

Even as to equity as part of international law, India argued that
it was the function of the Tribunal
to ascertain where the boundary has been and is and not to
ascertain where a boundary ought to be. This is a question of
fact and not a question of law, the hardship of which has to be
mitigated by equity. If the Tribunal finds that a particular line
is the boundary, then there is no question of any equity being
applied in order to vary it from where, as a matte:t; of fact, it has
been found to be. There is no question of any legal doctrine
being applied, it is a question of fact, pure and simple.n
After pointing out the element of uncertainty implied in the
application of equity, India stated that if equity had specifically
been referred to in the 1965 compromis, and the Tribunal had been
asked not to find on a question of fact, but to draw what in its
judg:ment was a proper line than the "Tribunal would be permitted
to make a dent or twist in the border .line, because it thinks it fairer."
However, the Tribunal had to determine the border "in the light
of [the· parties'] respective claims and evidence produced before
it" and a party by invoking equity could 110t invest the Tribunal
with jurisdiction to vary an established fact. 72
On the other hand, Pakistan pointed out that the Tribunal had
ruled that equity formed part of international law to be applied in
this case. Therefore, said Pakistan, the alignment of the boundary
must be tested by principles of equity. The distinction sought to
be drawn by India between "the boundary where it is" and "the
boundary where it should be," was, according to Pakistan, inapplicable to the facts of the case. The Tribunal was, of course, to
find "the boundary where it is," but a boundary, argued Pakistan,
was the limit of the sovereignty of a State, and if a map showed the
alignment of the boundary elsewhere, then the map needed to be
corrected to show where "the boundary should be."73
REASONS FOR THE TRIBUNAL'S AWARD

As we have mentioned earlier, the function of the Tribunal was to
determine where the boundary between Pakistan and India in the
?lIbid., pp. 16-7.

nlbid., p. 17.

'SIbid.
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West Pakistan-Gujarat area lay, when the Indian Independence
Act of 1947 came into force. Both parties agreed that "the boun.:
dary between India and Pakistan is conterminous boundary, and
that the disputed territory must therefore belong to one or other
of them· and cannot belong to any third party."74 Pakistan, as
noted earlier, claimed that the boundary ran roughly along the
24th parallel; India contended that the boundary lay roughly along
the northern edge of the Rann as shown in the pre-Partition maps.
Though each party argued that the boundary claimed by it was
"the traditional, well-established, and well-recognized boundarY,"7&
both agreed that, "should the Tribunal find that the evidence establishes that the disputed boundary between India and Pakistan
lies along a line different from the claim lines of either Party, the
Tribunal is free to declare such a line to be the boundary."76 Pakistan also stressed that the intention of the parties, as depicted in
their Joint Communique of 24 October 1959, and emphasized in
Article 3(ii) of 1965 Agreement, was to end the dispute finally and,
therefore, the Tribunal was under an obligation to find a boundary.
Fru~tration of the reference, according to Pakistan, was not contemplated. 77
THREE MAIN ISSUES

As pointed out by the Chairman, Gunnar Lagergren, three main
issues to be resolved by the Tribunal were:
(i) Whether the boundary in dispute was a historically recognized
and well-established boundary. Both parties had asserted that
the boundary claimed by them was of this character.
(ii) Whether Great Britain, acting either as territorial
sovereign, or as Paramount Power, must be held by its conduct
to have recognized, accepted, or accquiesced in the claim of Kutch
that the Rann was Kutch territory, thereby precluding or estopping Pakistan, as successor of Sind and thus of the territorial
sovereign rights of Great Britain.in the region, from successfully
claiming any part of the disputed territory.
74Ibid., pp. 7-8, 108.
7sIbid., pp. 10, 107.

75Ibid., p. 8.
"Ibid., p, 10.
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(iii) Whether the British Administration in Sind and superior
British authorities, acting not as Paramount Power but as territorial sovereign, performed acts, directly or indirectly, in assertion of
rights of territorial sovereignty over the disputed tract which
. were of such a character as to be sufficient in law to confer title
to the territory, or parts thereof, upon Sind, and thereby upon
its successor, Pakistan, or conversely, whether such exercise
of sovereignty on the part of Kutch and the other States abutting
upon the Great Rann, to whose rights India is successor, would
instead operate to confer title on India to the territory or to parts
thereof. 78

To the first question, a consideration of all the evidence adduced
by the parties led the Chairman to the conclusion "that there did
not exist at any time, relevant in these proceedings, a historically
recognized and well-established boundary in the disputed region."79
On the second issue, the Chairman held "the absence of a demonstrable connection between representations of the Rao of Kutch
or ruler of other neighbouring Indian States and the British administrative acts in question leads me to conclude that the acts
constitute a relinquishment of potential rights rather than an explicit
acceptance of claimed rights."81 The assertions or pretensions of
ownership of the disputed area by the Rao of Kutch were, in the
opinion of the Chairman, unsupported by any other action displaying that ownership, and must therefore be interpreted restrictively.81 Even the maps published by the Survey of India and
distributed to the highest British authorities, showing a conterminous boundary and an alignment which conformed by and large
to India's claim line, had only a limited effect. As the Chairman
stated, "in the context of the political system in India during British
times, the evidence on record leaves no room for doubt that none
of the maps produced in this case was a conclusive or authoritative
~ource of title to territory, except Indian Map B-44, on which the
boundary determination made in the Resolution of 1914 was
authoritatively depicted."82
7SIbid., pp. 111-2.
7°Ibid., pp. 129, 134, 145.
8IIbid., pp. 146-7.

8°lbid., p. 135.
82Ibid., p. 14~
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With negative or inconclusive answers to the first two issues,
the fate of the whole case rested on an appraisal of the evidence
relating to exercise of jurisdiction or acts of sovereignty in the
disputed area. Such acts of jurisdiction or "display of State authority," are of immense importance in every territorial dispute "for
the obvious reason thata State boundary, by definition, is the limit
of that State's territory which in turn means the limit of territory'
where the State concerned displayed its authority."s3 It must also
be pointed out that "the rights and duties which by law and custom
are inherent in, and characteristic of sovereignty present considerable
variations in different circumstances according to time and place,
and in the context of various political systems."84 The sovereign
entities on both sides of the Rann, the Chairman pointed out, were
agricultural societies. The activities and functions of the government were, therefore, limited mainly to the imposition of customs
duties and taxes on land, livestock, and agricultural produce in the
fiscal area, and to the maintenance of peace and order by police and
civil and criminal courts and other law enforcement agencies in
the general public sphere. 85 After a careful and exhaustive analysis
of the vast and sometimes conflicting evidence submitted by the
parties, the Chairman said:
Reviewing and appraising the combined strength of the evidence
relied upon by each side as proof or indication of the extent of
its respective sovereignty in the region, and comparing the relative
weight of such evidence, I conclude as follows. In respect of those
sectors of the Rann in relation to which no specific evidence in
the way of display of Sind authority, or merely trivial or isolated
evidence of such a character, supports Pakistan's claim, I pronounce in favour of India; These sectors comprise about ninety
per cent of the disputed territory. However, in respect of sectors
83Bebler, n. 15, p. 58; Island of Palmas case, UN Reports of Internationd
Arbitral Awards, Vol. 2, 1949, p. 838 ff.
"Chairman Lagergren, n. 15, p. 135; see also Island of Palmas case, n. 83,
p. 840, where Arbitrator, Max Huber, stated: "Manifestations of territorial
sovereignty assume... different forms, according to conditions of time and
place." To the same effect Eastern Greenland case, P.C.I.J., series A/B, No. 53;
p.46.
8IIbid., pp. 135-6.
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where a continuous and for the region intensive Sind activity,
meeting with no effective opposition from the Kutch side, is
established, I am of the opinion that Pakistan has made out a
better and superior title. This refers toa marginal area south
of Rahim Ki Bazar, including Pirol Valo Kun, as well as to
Dhara Banni and Chhad Bet, which on most maps appear as
an extension of the mainland of Sind. 86
For these reasons, "and with due regard to what is fair and reasonable as to details," he declared the boundary between India and
Pakistan as shown on the Award map.
IS THE AWARD POLITICAL?

We have mentioned earlier that the Award has been severely criticized in India, as "political" and "politically motivated." Most of
this criticism, it is significant to note, referred to a couple of statements made by the Chairman while giving details of the boundary
he. had awarded and which was shown on the Award map. Thus,
referring to two deep inlets on'either side of Nagar ParkaI' he declared
that they would constitute the territory of Pakistan. Supplementing
his detailed examination of the evidence and reasons given before,
he referred to a statement made in 1885 by the Deputy Commissioner of Thar Parkar to the effect that if these inlets were to be
considered Kutch territory,
[a] glance at the map will show that ParkaI' would be a peninsula
almost entirely surrounded by Kutch territory. The Kutch State
could erect fortifications and· establish custom houses at places
situated many miles within the district for instance close to
Veerawah, or on some of the roads which, crossing inlets of the
Rann, lead from one part of this district to another.
Therefore, declared the Chairman,
In my opinion it would be inequitable to recongnize these inlets
as foreign territory. It would be conducive to friction and
!IIbid. , p. 152.

~
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conflict. The p~ramount consideration of promoting peace and
stability in this region compels the recognition and confirmation
that this territory, which is wholly surrounded by Pakistan territory,
also be declared as such. 87
.
This reasoning of the Chairman was declared to be "political,"
based on "extrajudicial" considerations, thus vitiating the award
ofits binding effect. 88
. However, it is universally admitted that the primary object in
settling boundary disputes is and should be to achieve "stability and
finality."89 This fundamental principle of boundary settlement has
not only been stressed by several scholars,90 but it has also been
emphasized and applied by international tribunals. Thus, in the
Temple of Preah Vihear case, the International Court of Justice,
finding that before the settlements of 1904-08 period, Siam's long
boundary with French Indo-China had been "a cause of uncertainty,
trouble, and friction," pointed out:
In· general, when two countries establish a frontier between
them, one of the primary objects is to achieve stability and finality.
This is impossible if the line so established can, at any moment,
and on the basis of a continuously available process, be called
in question and its rectification claimed....91
Quoting with approval this statement of the International Court,
Bebler, in his dissenting opinion, added: "One could add that
stability and finality of all borders-if they do not contradict higher
. principles of international law-is in the common interest of the
whole international community."92
87Ibid., p. 153.
88Chagla, n.3; Chagla, Times of India, 6 March 1968, Balraj Madhok, n.8;
Madhu Limaye, n. 8; Kripalani, n. 8.
8BA.a. Cukwurah, The Settlement of Bombay Disputes in International Law,
Manchester, 1967, p. 121.
BO/bid., p. 121 if.; R.Y. Jennings, The Acquisition of Territory in International
Law, Manchester, 1963, p. 70.
81J.C.J. Reports, 1962, p. 34.
82The Kutch Award, p. 23; see for some other cases where this principle has
been applied by international courts, Cukwurah, n. 89, p. 127.ff.
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The need for a stable and final border to reduce tension between
the parties and for the preservation of peace can hardly be exaggerat~
ed. Nor should it be thought that preservation of peace and establishment of order are merely political processes. Like all law,
the primary object ofinternationallaw is the maintenance of peace
and stability in international society. International law has always
been concerned with this objective and attempting to achieve it so
far as it was possible under the circumstances. Without going into
the long and well-known history of the peace movement, we may
'only mention that after World War II the United Nations was
established "to save succeeding generations from the scourge of
.war" and to "maintain international peace and security" [Article
1(1)J. To that end, Members and even non-Members.of the United
Nations were ordained to "refrain in their international relations
from the threat or use of force against the territorial integrity or
·political independence of any State, or in any other manner inconsistent with the purposes of the United Nations" [Article 2 (4)]
and to "settle their disputes by peaceful means in such a manner
.that international peace and security, and justice, are not endangered" [Article 2(3)J. This fundamental purpose of the United
Nations must not be' overlooked in the settlement of boundary
disputes which have been a source of friction and tension between
States. The Tribunal could, therefore, hardly be blamed for reinforcing its conclusions by a plea to the achievement of this supreme
objective of internationallaw. 93
By the very nature of things, it may be surmised, settlement of
any international dispute, through whatever means, is bound to
have political overtones and political repercussions. But that does
not necessarily make it a political settlement.
JAGGED BOUNDARY

Another statement of the Chairman which has evoked a lot of
criticism, referred to a small portion of the disputed border, the
.boundary marked by symbols along the outer edges of the peninsula
of Nagar Parkar and up to the Eastern Terminus, which was "a
jagged one." As such, said the Chairman, "it is unsuitable and
~.

'8Tribune (Ambala), editorial, 25 February 1968.
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impracticable as an international boundary" and he declared the
boundary to lie along straight lines (as shown on the Award map)
"between the outer points on jutting-out tongues of land from Point
'M' and until the Eastern Terminus, marked as 'ET' on Map C."9<l
The Tribunal had been appointed, it has been maintained, to
determine the boundary, not to rationalize it. It had been asked
to declare where the boundary lay, not to suggest where it should
be. By making this suggestion for nitionalizing the border therefore, it is argued, the Tribunal had exceeded its jurisdiction. 95
It must be pointed out, however, that in the first instance, according to the terms of the compromis, the Tribunal's powers were wide
enough to decide where the boundary lay merely "on the basis of
evidence produced before it." Both the parties had agreed that it
was not restricted by the contentions .or claims of either of the
parties, but could declare that the boundary lay along a line different
from the claim lines of either party, if the evidence. so warranted,9~
of which it was the sole judge. In such a case, it is practically
impossible to say for sure that a particular line declared by the
Tribunal as border was not based on evidence produced before it,
but was a gratuitous advice.
Furtho:rmore, it must not be forgotten that one of the essential
objects in the settlement of international disputes is the achievement
of "certainty and finality." Because of the "imprecise topographical
features" in the region and the "impossibility of exactly delimiting
many 'acts of State authority," the Tribunal could not be blamed
for declaring the boundary along approximate straight lines. 97
Though straight lines are not generally perferred as boundary
lines because of difficulties of delimitation, especially if the geographical features of. the area are not accurately known,98 they
sometimes become "useful and indispensable expedient."99

811.The Kutch Award, pp. 153-4.
86Madhu Limaye, n. 8; Sisir Gupta, "The Kutch Award: Case for Implementation," Times of India, 26 February 1968.
86The Kutch Award, p. 10.
"Ibid., p. 152.
tSSee Cukwurah, n. 89, pp. 23-4.
t8Lord Curzon as quoted in ibid., p. 24.
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TRIBUNAL AS AMIABLE COMPOSITEURS

Disappointed at the outcome of the dispute, it was pointed out
by a few critics that
it is inherent in the nature of an international tribunal of this
kind that it would be more concerned with politics than with
law and that in trying to appear impartial it would devise a formula
whichmakes the two sides in a dispute equally disappointed.I 0o
Of course, there is nothing new in this criticism. Several arbitration courts have been criticized as acting "judiciously" rather
than "judiciallY,"lol functioning as "mediators" or'''amiable compositeurs" rather than as "judges," and numerous arbitral awards
have been denounced as nothing more than.· compromises,lo2
According to some scholars, the compromising character of arbitral
awards is to be found in the very nature of arbitration and the only
remedy for this state of things can be found in the substitution of
judicial settlement for arbitration,lo3
However, this criticism of the arbitration courts on the ground
that their decisions have too often been based on compromises
rather than upon strict principles of law has not gone undisputed.
Thus, according to Sir Hersch Lauterpacht, "the judicial character
of international arbitration is a matter of historical fact and of
positive internationallaw."lo4 Similarly, Judge John Bassett Moore.
one of the the greatest authorities on arbitration, testifies that
as one to whose lot it has fallen actually to examine the work
of international arbitrators, from the earliest times to the latest,
lOOTimes of India, 21 February 1968, p. 6.
lOlP. E. Corbett, Law in Diplomacy, Princeton, 1959, PP. 156.9.
l02Dennis, "Compromise-the Greatest Defect of Arbitration," Columbia.
Law Review, Vol. 11, 1911, p. 498 ff.; Wehberg, The Problem of an International
Court of Justice, Oxford, 1918, p. 34 ff.; N. Politis, "The Work of the Hague
Court," Judicial Settlement of International Disputes, Vol. 6, No~er 1911,
p. 14 ff.
l03Wehberg, n. 102, p. 40.
lMH. Lauterpacht, The Function of Law in the International Community,
London, 1933, pp. 380-2.

242

THE KUTCH AWARD

STUDIES IN INTERNATIONAL ADJUDICATION

Judge John Bassett Moore, the finality of awards "does not mean
that in no case whatsoever, no matter what the circumstances may
be, an award cannot be attacked on the ground of its character or by
the means by which it may have been obtained."109 Similarly,
Calvo declared:

I am prepared to pronounce unjustified the invidious imputation
to them of a disposition to substitute diplomatic compromises
for conclusions based on law and justice. 105
Professor Borchard also asserts: "A somewhat exhaustive
analysis of the hundreds of arbitrations ... has convinced me that
principles of law are constantly and almost uniformly applied by
international tribunals of arbitration."lo6
Apart from this general nature of international arbitration,
there is nothing to show that the Kutch Award is a "compromise"
and not based on strict law and evidence produced before the
Tribuna1. 107

From the fact that arbitral sentence is obligatory and without
appeal, we must not draw the absolute consequence that the
parties cannot combat it; there are, on the contrary, certain cases
in which they are fully justified in refusing to accept and to
execute it.110
Declarations of finality of awards, which are customary in arbitration conventions, cannot be construed to prejudice the rights
of parties to challenge an award under certain circumstances and,
in practice, their presence have not prevented States from making
charges of nullity of awards. l l l Though there is no agreement among
jurists on the question of the grounds on which international awards
may be treated as null and void,ll2 the International Law Commission, in its Model Draft on Arbitral Procedure (Article 36), suggested three commonly recognized grounds for annulment of awards:

FINALITY OF THE AWARD

Clause (ii) of Article 3 of the 1965 compromis, under which the
dispute was submitted to the Tribunal, declared in unambiguous
terms that "the decision of the Tribunal shall be final and binding
on both the parties." Reiterating the binding nature of the Award,
Clause (iv) went on to declare that it "shall not be questioned on any
ground whatsoever" (emphasis added).
Despite this needless and somewhat superfluous emphasis on the
binding nature of the Award,l°8 and the agreement of the parties not
to question it under any circumstances there is little doubt that
such prescriptions cannot be applied unconditionally. Indeed,
the finality of an award presumes or presupposes its validity since
only a valid award is binding. To again quote the authority of

(a,) That the tribunal has exceeded its powers;
(b) That there was corruption on the part of a member of the

7'

l05John Bassett Moore, "Specific Agencies for the Proper Conduct of International Relations," Collected Papers of John Bassett Moore, Vol. 5, New
Haven, 1944, p. 308.
106Borchard, "Strength and Weakness of the International Law," Illinois
Law Quarterly, Vol. 4, 1922, p. 68; Hudson, "The Permanent Court of International Justice," Harvard Law Review, Vol. 35, 1921-22, pp. 253-4; J. L. Brierly,
"The Judicial Settlement of International Disputes," The Basis of Obligation
in International Law (Editors: Lauterpacht and Waldock), Oxford, 1958, p. 95.
107Times (London), 20 February 1968.
l08According to Carlston, "no Special Clause in the Compromis that the,
award shall be binding upon the parties is necessary in order that the award
shall have obligatory force. If such a clause is inserted, it is but declaratory of
existing law" (n. 52, p. 211). See also Simpson and Fox, n. 39, p. 228; Commentary on the Draft Convention on Arbitral Procedure, n. 39, p. 105.
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Tribunal;
(c) That there has been a serious departure from a fundamental
rule of procedure, including total or partial failure to state the
reasons for the awards.ll 3
The Kutch Award has come to be challenged on the first of these
groundS.. The Tribunal is said to have exceeded its powe~ by
taking into consideration "political" and "extrajudicial"114 fact~rs
100John Bassett Moore, "Mediation in the Boundary Dispute between Honduras
and Nicaragua," Collected Papers of John Bassett Moore, Vol. 5, New Haven,
1944, p. 126.
l1°Quoted in ibid.
lllSee Carlston, n. 52, p. 211 if.; see also Simpson and Fox, n. 39, p. 250.
1l2See Carlston, n. 52, pp. 38, 50, 53, 65, 85, 150, 185-204; Commentary,
n. 39, p. 10 if.
l1'Yearbook of the International Law Commission, Vol. II, 1958, p. 11.
1USee n. 3.
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in the decision of the case. However, -as we have discussed above,
these charges are without any basis whatsoever. Indeed, the
Chairman has given a well-reasoned and reasonable Award coming
to his conclusions on the basis of a thorough analysis of the evidence
produced before the Tribunal. Emotional appeals to the contrary,
there is nothing in the Award to show that it was "politically motivated"or based on "extrajudicial"considerations;1l5
Whether a tribunal has exceeded its jurisdiction or not involves
an analysis of the scope of its powers in the light of the provisions
of its compromis and the principles of international law. As we
have discussed above, the powers of the Tribunal were quite wide
and the reasoning of the Chairman was in accordance with the
wellcrecognized principle of international law. Even if some of the
reasons given by the Chairman in awarding a small portion of the
border might, for the sake of argument, be said to be improper and
extta-Iegal, it must be remembered that "not all departures from
,the terms of the compromis .. . lead to nullity."116 Nullity of an
award depends on "the substantial character ofthe departure, the
prejudice involved," and "the importance of the departure from the
standpoint of the' practice of tribunals."l17 All writers on the
subject agree that the violation of the compromis should be so
manifest as to be readily established; the decision must, in general,
be arbitrary, not merely doubtful or arguable,11s There is no way
in which the efficacy of arbitration, as a means of settling international disputes, could be more effectively destroyed than by
permitting arbitral awards to be attacked and disregarded on flimsy,
captious, and contentious grounds, by disappointed suitors. ll9
Howsoever much it may be desired, there is no system of hierarchicalcourts in international law and no right of appeal from the
decision of a tribuna1,120 And revision is permitted only on the

ground of the discovery of·some new fact of such a nature as to
have a decisive influence on the award, provided that when the
award was, rendered that fact was unknown to the Tribunal and
to the party requesting revision and that such ignorance was not
due to the negligence of that party.l21 Generally speaking, in the
words of Article 81 of the 1907 Hague Convention: "The award,
duly pronounced and notified to the agents of the parties, settles
the dispute definitely and without appeal."
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115National Herald; editorial, 23 February 1968.
116Carlston,n. 52, p. 85.
l17Ibid.
llsIbfd.,p, 86.
l19Moore, n. 97, pp. 126, 154.
120The system with no final solution in a case where a judicial decision is
.•challenged has been criticized "as anarchic, warcprovoking, and tending to create
doubtin the authority of international tribunals." Carlston, n. 52, p. 216; see
'also Gardner, "Appeal in Cases of Alleged Invalid Awards," American Journal
of International Law, Vol. 26, 1932, pp. 126-7; but cf. J.L. Brierly, "The Hague
Convention and the Nullity of Arbitral Awards," British Year Book of International Law, Vol. 9,1928, pp. 114-7.
'

IMPLEMENTATION OF THE AWARD

As Article 37 of the Hague Convention of 1907 states, "recourse
to arbitration implies an engagement to submit in good faith to the
award." There is no 'need of a special or express provision to this
effect in the compromis, and if one is made, it is merely declaratory
of a general principle of international law. However, leaving nothing
to chance, the 1965 Indo-Pakistan Agreement declared:
Both Governments undertake to implement the finding of the
Tribunal in full as quickly as possible and shall refer to the
Tribunal for decision any difficulties which may arise between
them in the implementation of these findings. For that purpose
the Tribunal shall remain in being until its findings have been
implemented in ful1,122

121Article 39 of the I.L.C.'s Model Draft, n. 111, p. 12; see also Commentary
on Draft Convention on Arbitral Procedure, n. 39, p. 99 if.; Carlston, n.52,
p. 224 if.
122Article 3, paragraph (iv).
123P. C. Jessup, "The International Court of Justice and Legal Matters"
Illinois Law Review, Vol. 42, 1947, p. 274.
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Similarly, Professor Borchard asserted: "My research fails to
disclose more than half a dozen cases, among thousands, in which
the award of an international tribunal has been refused execution
by the losing nation."124 Even in cases where the losing party
claimed to be greatly aggrieved by the decision, it is imprtant to
note, it has, generally speaking, been willing to comply with that
decision. Thus, the United States paid a large sum of money to
Norway pursuant to an award in the Norwegian Shipowners' Claim
case,125 "even in the face of a decision proclaiming certain theories
of law which it cannot respect."126 In the famous Alabama arbitration, the British Arbitrator, Sir Alexander Cockburn, vigorously
dissented from the decision of the Tribunal, but at the close of
his opinion he advised his government:

Although there have been a few cases of open defiance of international judicial awards even without a just and reasonable cause,130
and there is no supra-national body to unconditionally enforce these
awards,l31 nor is there an effective sanction against such violations
of law,13 2 it would indeed be unfortunate if India were to defy the
Kutch Award, despite all its disappointments, and earn the.reputation of a violator of the rule of law in international affairs. 13s It
is only right that, despite all the political pressure, the' Government
of India has decided to accept and implement the Award. As
the Prime Minister, Mrs. Gandhi, declared: "We shall naturally
honour our commitment. I think it will be a sad day if we fail to
honour our international commitment."134
But while we have decided to fulfill our international obligation
and accept the Award and have already taken the first steps towards
its implementation,135 we must accept it with good grace and should
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While the award of the Tribunal appears to me to be open to
these exceptions, I trust that it will be accepted by the British
people ... with the submission and respect which is due to the
decision of a Tribunal by whose award it has freely consented to
abide. 127
In the Preah Vihear dispute, the judgment of the International
Court of Justice declaring the Temple of Preah Vihear as belonging
to Cambodia was totally unacceptable to Thailand. In a mood of
frustration and bitterness it attacked both the judgment and the
Court and refused to accept the decision. Within a week of the
pronouncement of the decision, however, it agreed to abide by the
award as it was a question of the "prestige of Thailand" in the world
forum, from which it said, "no nation can afford to remain isolated
today."128 The Temple was peacefully handed over to Cambodia
early in 1963.129
124Edwin M. Borchard, "Limitations on Functions of the International Court,"
Annals of the American Academy of Political Science, Vol. 96, 1921, p. 135;
see also Commentary on Draft Convention Arbitral Procedure, n. 39, p. 92ff.
mUN, Reports of International Arbitral Awards, Vol. I, 1948, p. 339.
126Ibid., p. 344.
127Quoted in R. P. Anand, "Execution of International Judicial Awards;
Experience Since 1945," University of Pittsburgh Law Review, Vol. 26, 1965,
p. 672.
mSee Thai Prime Minister's address of 4 July 1962, Foreign Affairs Bulletin,
Vol. 1, No.6, Bangkok, 1962, p. 125.
129Anand, n. 127, p. 690 ff.

~-

247

130Corfu Channel case where Albania refused to accept the judgment of the
World Court; see Anand, n. 127, pp. 676-7; Case concerning the Validity of the
Bryan-Chamorro Treaty where Nicaragua refused to accept the decisions of the
Central American Court of Justice, see Carlston, n. 52, p. 127 ff. For several
other cases of defiance of awards see Carlston, n. 52, pp. 62-201.
131Article 13(4) of the Covenant of the League of Nations provided: "In
the event of any failure to carry out such an award or decision, the Council
shall propose what steps should be taken to give effect thereto."
Article 94(2) of the UN Charter lays down: "If any party to a case fails
to perform the obligations incumbent upon it under a judgment rendered by
the Court, the other party may have reCOurse to the Security Council, which
may, if 'it deems necessary, make recommendations or decide upon measures
to be taken to give effect to the judgment." For a discussion of these provisions,
see Anand, n. 127, p. 696 ff.; Sloan, "Enforcement of Arbitral Awards in International Agencies," Arbitration Journal,Voi. 3, 1948, pp. 142-5; Oscar Schachter,
"The Enforcement of International Judicial and Arbitral Decisions," American
Journal of International Law, Vol. 54, 1960, p. 6; Shabtai Rosenne, The International Court of Justice, Leyden, 1957, pp. 102-9.
132Some diplomatic measures and forms of economic pressure seem to be
permitted as means of self-help for the enforcement of international judgments.
(Anand, n. 127, p. 694 ff.)
133Se!l statement by Morarji Desai, n. 5.
134Times of India, 24 February 1968. (Emphasis added.)
135Representatives of India and Pakistan, in a meeting on 4 and 5 March,
agreed on most of the points concerned with demarcation of the border.
Preliminary demarcation work, it was declared, would start towards the end
of March, and the entire demarcation was expected to be completed by the end
of next year. (Times of India, 6 March 1968.)
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not indulge in unnecessary and baseless criticism of the Award or
the Tribunal imputing imaginary motives to the latter. We must
not only be good winners, but also graceful losers.
Utterly dissatisfied with the settlement of the Kutch dispute,
even those who reluctantly recommended the acceptance of the
Award because there was no option and no way out of the "unequivocal and categorical commitment," they warned the nation:
"But it ought to serve as a warning that reference to so-called
tribunals is not the best method for a nation to ensure its territorial
integrity."136
It must be remembered, however, that the vast scientific and
technological developments during the last few years have already
made the world too small and too dangerous. Both peace and
prosperity have become indivisible. Wars concerning only the
States directly involved are no longer conceivable. There is always
a danger of a limited war developing into a nuclear catastrophe.
In this dangerous age, therefore, there is no real choice between
war and peace. Indeed, as President Eisenhower said, "there is
no alternative to peace."
Furthermore, some of the terrible and devastating wars of the
last few years, and even our own skirmishes with China and
Pakistan, should convince us that wars cannot solve any problem.
Instead, they create many more; hence some peaceful methods for
the settlement of international disputes must be used. In the man's
long struggle for peace, one of the oldest and most ubiquitous approaches to peace has been the peaceful settlement of international
disputes on the basis of law. Today, in all civilized nations disputes
between man and man are settled in the Courts under the rule of
law. But the law of jungle still prevails as the ultimate mechanism
to settle disputes between nations. One of the basic foundations
of a civilized order is a system of courts with jurisdiction to decide
any disputes that might arise. If we want to avoid the bloodbath
of war in the international community, we must be prepared to
settle our disputes through tribunals of justice, if direct or indirect
negotiations between parties fail. That is the only civilized way to
lS6Times of India, 21 February 1968; Sisir Gupta, "The Kutch Award:
Case for Implementation," Times of India, 26 February 1968; Morarji Desai,
n. 6; Chagla, n. 10; Patriot (Delhi), editorial, 20 February 1968.
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settle disputes. And that is an important way to save and preserve
our civilization.
It is undoubtedly true that judicial settlement is not a panacea
able to secure peace in all circumstances. But that does not mean
that it is not a powerful constituent element of peace. The courts
can certainly furnish solutions to many international disputes which,
if left to fester, might jeopardize the world's peace. Even a perfect
tribunal will not serve this end, however, unless there be a willingness among men to seek justice and to abide by its decisions. That
willingness "depends less upon the structure of the temple of justice
than upon the spirit in which it is visited."137

1I7R.P. Anand, Compulsory Jurisdiction of the International Court of Justice,
Bombay, 1961, pp. 289-90.
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9
Execution of International Judicial
Awards: Experience Since 1945

THERE is a general and widespread belief that the chief problem
relating to international adjudication is the necessity of persuading States to accept broader jurisdiction of international
courts for the settlement of international conflicts. This, it 'is
believed, is one of the first and most essential steps in the pursuit of
peace and for the establishment of a rule of law in international
society. Once States accept the jurisdiction of a court and agree
to appear before it for the settlement of their disputes, they as a
matter of course accept its judgment, even if it is adverse to their
interests. The history of international adjudication largely confirms this view. As Oscar Schachter points out, "there are not
more than a few cases out of many hundreds which have involved
the refusal by the losing party to give effect to an award rendered."1
lOscar Schacter, "The Enforcement of International Judicial and Arbitral
Decisions," American Journal ofI~ternational Law, Vol. 54, 1960, p. 2. This
fact has been stressed time and again by several writers although they rarely
have gone into the details of how and how far the decisions were actually implemented. See Edwin Borchard, "Limitations on the Functions of the International
Court," Annals of the American Academy of Political and Social Science, Vol..
96, 1921, p. 135, where he' notes: "My research fails to disclose more than
half a dozen cases, among thousands, in which the award of an international
tribunal has been refused execution by the losing nation." See also Albert de
Lapradelle, "l'execution des decisions de la justice international," Revue De
Droit International, Vol. 14, 1934, p. 225; United Nations Secretariat, Commentary on the Draft Convention on Arbitral Procedure, U.N. Doc. A/CN. 4/92,
1955, p. 92; Charles Wilfred Jenks, The Prospects of International Adjudication,
New York, 1964, p. 664.
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Overimpressed by this encouraging history, most authorities have
paid very little attention to the problem of the execution of international judicial awards. Professor B.orchard has said: "In view
of the extremely unimportant nature of the question, it would seem
unprofitable to spend much time in discussing it."2 Professor (now.
Judge) Jessup also has written:
Although there has been no international marshal to enforce the
decisions of international courts, their decisions have been respected with so close an approach to universality that it is proper
to assert that enforcemen't of judgments of international courts.
has never been an international problem. 3
Of course no one can dispute the fact that there have been very
few cases of open defiance of the judgments of international tribunals. It is also not difficult to point out, as is usually done,
several cases where the parties, while they disagreed with the judicial
award or its underlying principles, accepted it faithfully. It is well
known that the United States paid a large sum of money to Norway
pursuant to an award in the Norwegian Shipowner's Claims 4 case
"even in the face of a decision proclaiming certain theories of law
which it cannot accept."5 Similarly, in the famous Alabama6
arbitration, the British Arbitrator, Sir Alexander Corkburn, advised
his government that, while "the award of the Tribunal appears to
me to be open to these exceptions, I trust that it will be accepted by
the, British people ... with the submission and respect which is
due to the decision of a Tribunal by whose award it has freely
consented to abide."7
2Borchard, n. 1, p.135.
'Philip C. Jessup, "The International Court of, JustiCe and Legal Matters,"
Illinois Law Review, Vol. 42, 1947, pp. 273-4; Compulsory Jurisdiction of the
International Court of Justice, Hearings before a Sub-committee of the Senate
Foreign Relations Committee on S. Res. 196, 79th Cong., 2nd Sess, 1946, p. 130.
'United Nations Reports of Illternational Arbitral Awards, Vol. 1, 1948, p. 339.
5Ibid., p. 344.
6Alabama case, John Bassett Moore, International Arbitrations, Vol. 1, Washington, 1898, pp. 495-682.
7Quotcd in Schacter, n. 1, p. 2.
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This notion of the binding nature of judicial awards has been
reiterated many times. 8
Nullity of Awards
Equally well recognized, as the binding nature of judicial awards,
is the doctrine of nullity of awards under certain circumstances. 9
Such circumstances are: (1) excess of power, (2) corruption of a
member of the tribunal, or (3) a serious departure from a fundamental
rule of procedure. In all cases in· which judicial decisions have
remained unexecuted, at least one of the parties has been quick to
refer to one or more of these circumstances as an excuse for its
refusal to abide by the decision. In the absence of any international
appellate procedure, most of these allegations have remained unchallenged. There is a wide dispute among publicists whether, in
case such allegations are made against· an award, such an award
is binding and executable in the absence of an appellate court.1°
This system with no .final solution in a case where a judicial
decision is challenged has been criticized "as anarchic, war-provoking,
and tending to create doubt in the authority of international tribunals."ll Apart from a few cases (such as the Pious Fund case 12
or the Orinoco Steamship Co. case,13 where, after a plea of nullity
was raised, the parties agreed to submit the question to a second
tribunal), the objections to the award by one party, because of
excess of power or other grounds, has led to bitter feelings between
the States and has accentuated their disputes.

8Societe Commerciale de Belgique case, P.C.I.J. Series, A/B, No. 78, 1939,
p. 174; Arbitral Award made by the King of Spain in 1906 case, I.C,J. Reports,
1960, p. 214; "Model Rules on Arbitral Procedure Adopted by the International
Law Commission, Art. 30," Year Book of International Law Commission, Vol.
11, 1958, p. 85.
8S chacter, n. 1, p. 3, and sources quoted therein.
lOKenneth S. Carlston, The Process 01 International Arbitration, New York,
1946, p. 216; James W. Garner, "Appeal in Cases of Alleged Invalid Awards,"
American Journal of International Law, Vol. 26,1932, pp. 126-7; cf. James Leslie
Breirly, 'The Hague Conventions and the Nullity of Arbitral Awards," British
Year Book of International Law, Vol. 9, 1928, pp. 114-7.
11earlston, n. 10, p. 244.
12James Brown Scott, Hague Court Reports, New York, 19,16, p. 1.
13Ibid., pp. 226-39.
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Strict Compliance with International Decisions
It also should be pointed out that, although judgments have
seldom been challenged openly, they have not always been executed
entirely according to their terms. Thus, despite the fact that it
generally is noted that no case of non-compliance arose during
the regime of the Permanent Court of International Justice, it also
must be noted that not all of the Court's decisions were implemented
fully.14 Too little attention has been devoted to the problem of
total compliance with international judicial decisions. While
Edvard Hambro, in his detailed study of the execution of international awards,15 pointed out about twenty cases where the possibility of non-compliance existed, he did not go into the details of
several other decisions which, although not openly challenged,
remained but partially executed. 16
In numerous cases no information is available about the compliance or non-compliance with international awards, and no effort
thus far has been made to fill this void. There is nothing to substantiate the general assumption that most of these decisions have
been accepted and executed.
Broadening the Compulsory Jurisdiction of International Courts
Ignoring all these important details relating to the execution of
international judicial awards, the publicists' and statesmen's main
point of emphasis in this area has been toward broadening the
compulsory jurisdiction of the international courts. Some jurists
have warned, however, that the problem of execution of awards
will become acute· if wider compulsory jurisdiction is conferred on

I'

USee reference to the Wimbledon case, Brazilian Loans case, and Societe
Commerciale de Belgique case in Schachter, n. 1, p. 1; Jenks, n. 1, p. 664.
l'Edvard Hambro, L' Execution des Sentences Internationales, Paris, 1936,
Chapter 11, pp. 14-29.
16See, for instance, Tacna-Arica (Chile v. Peru), United Nations Reports on International Arbitral Awards, Vol. 2, 1925, p. 921; Cecil Jane, "The Question of
TacnacArica," Transactions of the Grotian Society, Vol. 15, 1929, p.l07; William
Cullen Dennis, Documentary History of the Tanca-Arica Dispute, Iowa City,
1927; Expropriation of Barcs-Pakrac Railroads (Hungary v. Yugoslavia), United
Nations Reports on International Arbitral A;vards, Vol. 3, 1934, p. 1571; Memorandum received from Director, International Law Department, Institute of
International Politics and Economy, Belgrade, in response to an inquiry sent
by the Rule of Law Research Centre, Duke University, U.S.A.
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the courts. As early as 1924 Politis pointed out that States generally
adhere to the decisions of international tribunals because they have
the choice of accepting or not accepting the jurisdiction of the
court in a particu1arcase.l7 Since then, the force of his argument
has come ,to be accepted by several other writers, Thus, Professor
Brierly wrote in 1944:

securing compliance with international decisions and awards. 20
In order to understand the true nature of the problem, this paper
examines the past record and determines in detail to what extent
international judicial decisions actually have been implemented.
Due to limitations of time and space, only judicial decisions made
since the Second Word War are examined. Following the examination of these decisions, the machinery that is presently available
for their execution is investigated.
There have been at least 13 final judgments of the International
Court of Justice since the Second World War which have required
some duty of compliance on the part of one or more of the litigant
States. Some of these decisions were self-executing, in the sense
that they required no positive action by the parties, but merely
acquiescence in the existing legal rights confirmed by the Tribunal.
In other cases, some action of omission or'commission was required
to give effect to the judgment.
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It is no answer to this objection to point out, though it is the
fact, that States do habitually accept and carry out the judgment
of an international court, even if it goes against them; so lQng as
the jurisdiction of such a court is voluntary, they can and do
count the cost before they make their submission to it, and if
they are not willing to accept an adverse decision, they do not
allow the case to come before the court at all. It is not safe to
assume that this habitual acceptance would continue under a
system of compulsory jurisdiction. 18

And Schachter says:
The fact that there has been statistically a good record of compliance must be assessed in the light of the relatively unimportant
disputes that have been submitted to arbitration or judicial settlement. Should there be a wider acceptance of compulsory jurisdiction-as throughcompromissory clauses in treaties or declarations under Article 36, paragraph 2, of the Statute-the chances
of non-performance would almost certainly increase; for it is
evident that a State would not then be as prepared to accept an
adverse decision as where it had agreed to the submission of
a particular dispute. 19
If, therefore, the extension of compulsory adjudication is essential
for the establishment of a rule ,of law in the international society,
it is all the more necessary to examine the problem of
l?Nicolas Politis, La Justice International, Paris, 1924, p. 246.
I8Brierly, The Outlook for International Law, Oxford, 1944; pp. 120-1.
I.Schacher, n. 1, p. 5;· Blaine Sloan, "Enforcement of Arbitral Awards in
International Agencies," Arbitration Journal, Vol. 3, 1948, p. 135; Georg Schwa:rzenberger, International Law, Vol. I, London, 1949 (2nd ed.), p. 474; Leland
M. Goodrich and Hambro, Charter of the United Nations, Boston, 1946, p. 264.
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JUDGMENTS OF THE ,INTERNATIONAL COURT OF JUSTICE
Corfu Channel Case, 1949 (United Kingdom v. Albania)
On 22 October 1946, two British destroyers, while passing through
the North Corfu Channel, struck mines in the territorial waters of
Albania, which resulted in heavy .property damage and the loss of
forty-four lives. Holding Albania responsible for these events, the
United Kingdom announced its intention to sweep the Corfu Channel. The operation was carried out over Albania's protest, on 12
and 13 November 1949. Twenty-two mines were discovered,
which later were found to have been laid only a short time before the
October 22 mishap. The case was brought before the International
Court of Justice by the United Kingdom pursuant to a recommendation by the United Nations Security Council, to which the matter
had been submitted. In a judgment of 9 April 1949, the Court held
that under international law Albania was responsible for the explosions and for the damage and loss of life resulting therefrom.
The Court also decided that it had jurisdiction_to assess the amount
20Jenks, n. 1, p. 666; see also Report of a Sub-committee of the Committee on
Foreign Relations of the U.S. Senate, Review of the United Nations Charter,
1955, p. 236; M.C. Chagla, "The International Court," The Individual and the
St(Jte, New Delhi, 1958, p. 27.
.
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of compensation, which was fixed in a later judgment at 843,947
pounds in favour of the United Kingdom. 21 It further was found
that the United Kingdom had not violated Albanian sovereignty
when it sent its warships through the Corfu Channel; but the Court
went on to hold unanimously that the mine sweeping operations
of the United Kingdom, on 12 and 13 November 1949, did violate
Albanian sovereignty. Further, this judicial declaration constituted
in itself an appropriate satisfaction for the violation. 22
During the last fifteen years, every effort on the part of the United
Kingdom to recover the judgment awarded in this case has been
unsuccessful. Having failed in its attempt to reach any agreement
in private negotiations with Albania,23 and finding no Albanian
assets in their territory which they might have attached in partial
satisfaction of the Corfu damages,24 the United Kingdom sought
the help of France and the United States in obtaining certain
monetary gold claimed by Albania as partial satisfaction of the
judgment. 25
It was argued on behalf of the United Kingdom that since disregard of the judgments of international tribunals, and particularly
of the International Court of Justice, was bound to be prejudicial
to the international community and to the rule of law in international relations, such an occurrence was not only a matter of concern
to all members of the international community
but also that all countries are, if not bound, at any rate entitled
to take all such reasonable and legitimate steps as may be open
to them to prevent such an occurrence, and either individually
or by common action to do what they can to ensure that judg21Corfu Channel case, I.C.!. Reports, 1949, p. 244.
22Ibid., p. 254.
23Although the United Kingdom Government was prepared to accept less than
the judgment award, taking into consideration Albania's "capacity to pay," in
complete satisfaction of its right, Albania offered the extremely inadequate sum
of £ 20,000 or less than one-fortieth of the total amount, which was later increased
to £ 40,000. These offers obviously were nqt acceptable to the United Kingdom.
See Case of the Monetary Gold Removed from Rome in 1943, I.C.!. Pleadings,
Oral Arguments, and Documents, 1954, pp. 126-7.
24Schachter, n. 1, p. 8; Shabtai Rosenne, The International Court of Justice,
Leyden, 1957, p. 98.
25Monetary Gold Removedfrom Rome Case, I.C.!. Reports, 1954, p. 19.

ments, particularly of this Court, are duly implemented and
carried out-at any rate, so long as the rights of third countries
are respected. 26
The argument went even further, contending that, within certain
limits, all the countries were under a "duty" to further the implementation of the Court's judgments. 27 Whetl:).er or not it is possible
to postulate such a duty of co-operation in the absence of a binding
international decision; such as one by the,Security Council, there is
little doubt that a general obligation of comity on the part of all
countries requires that they give whatever measure of co-operation
may be appropriate to effectuate a judgment. 28
Without going into the details of the Monetary Gold case,29 it may
be pointed out that in spite of all the co-operationtl:).at the United
Kingdom received from France· and the United States, ultimately,it
failed to recover the Albanian share of the gold because of certain
technical objections.
Anglo-Norwegian Fisheries Case, 1951 (United Kingdom v. Norway)
In this case the United Kingdom challenged the 1935 Royal
Norwegian decree which sought to delimit the fisheries zone around
the coast of Norway and to reserve all fishing rights within that
zone for Norwegian nationals, thus excluding British ships from
large areas near the Norwegian coastline. The limits. of this zone
were to be measured four miles seaward from certain straight baselines drawn between fixed points on the mainland, islands, and rocks.
The United Kingdom questioned the validity under international
law of the straight baselines of delimitation set out in the Norwegian
decree, and argued that, in any case, the straight baselines could
not exceed ten miles. Upholding the straight baselines system of
the delimitation of territorial waters, the Court pointed out that the
conditions necessary to be fulfilled in this regard were: (1) that the
baselines must not depart to an appreciable extent from the general
2.See Oral Argument of Sir Gerald Fitzmaurice, n. 23, p. 126.
27Ibid., p. 131.
28Schacter, n. t, pp. 10-2; Jenks, n. 1, pp. 703-6.
29For a detailed discussion ofthe case, see Schachter, n: 1; Jenks, n. 1; Oliver;
"The Monetary Gold Decision in Perspective," American Journal 'of International
Law, Vol. 49, 1955, p. 216.
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direction of the coast; {2) that areas lying within baselines must be
sufficiently doselyllnked to the land domain in order to become
internal waters; and (3) that consideration should be given to economic interests peculiar to a region, if their reality and importance
were clearly evidenced by long usage. The Court rejected the British
contention that baselines must riot exceed ten miles. Applying the
above criteria to this case the Court found that the method of delimitation applied by the 1935 decree was not contrary to international
law; it also found that the baselines fixed in this d~cree were valid
and legitimate. 3o
Although this decision was severely criticized by some British
jurists (in that it rejected certain generally recognized rules relating
to the delimitation of territorial water and bays and accepted the
far-reaching straight baselines system31), the British Government
was quick to accept the Court's decision with good grace. Within
a few hours after the judgment was··delivered,· Sir Eric Beckett, legal
adviser to the British foreign office, who represented Great Britain
in this case before the Court, declared: "The decision which the
Court has given is in favour of Norway on all the. points in dispute.
The Government of the United Kingdom will accept as binding on
itself and will loyally abide by the decision of the Court ... as it
would have accepted a decision in its favour."32
Sir Beckett emphasized that, although the decision contained
rulings on certain questions of general principle applicable to
territorial waters which were contrary to the views which the government of the United Kingdom had hitherto entertained, the United
Kingdom would consider the effect of the decision as aptecedent
of general application. 33

de laTorre, the head of an outlawed political party, and sought
safe-conduct for him to leave the country. The Colombian Ambassadorinformed the Government of Peru that his government had
'qualified Haya dela Torre as a' political refugee in accordance
with the Montevideo Convention of 1933. Peru refused to grant
safe-conduct and the matter was submitted, by mutual consent, to
the International Court of Justice. The Court decided that Colombia could not qualify Haya: de la Torre as a political refugee unilaterally, and that Peru was not bound to grant him safe-conduct.
Although it found that the refugee was not accused of "common
crimes" and was a political criminal, it declared that the granting
'of asylum ,by Colombia was not in conformity with the Havana
Convention,34 since no imminent danger existed, as required under
Article 2(2) of that Convention. 35 The Court felt, therefore, that
the essential justification for asylum, viz. the imminence or per'sistence of a danger for the person of the refugee, had not been
fulfilled. 36
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Asylum Case, 1950 (Colombia v. Peru)
Almost four months after an unsuccessful military rebellion in
Peru, the Colombian Embassy in Peru gave asylum to Raul Haya
30Anglo-Norwegian Fisheries case, I.C.!. Reports, 1951, p. 116.
uSir Humphrey Waldock; "The Anglo-Norwegian Fisheries Case," British
Year Book of International Law, Vol. is, 1951, p. 114; D.H.N. Johnson, "The
Anglo-Norwegian Fisheries Case,"1nternational and Comparative Law Quarterly,
Vol. 1, 1952, pp. 145-80.
8'The Times, London, 20necember 1951, p: 3(d).
3sIbid•• 19 December 1951, p. 5 (e); 17 January 1952,p. 5 (c) (editorial).

Request for Interpretation of the Judgment in the Asylum Case
!. The day the Asylum judgment was delivered, Colombia, although
expressing its intention to comply with the decision, requested the
Court to clarify certain gaps which, it felt, rendered execution of the
judgment impossible. In particular, Colombia wanted to know
whether the judgment in the Asylum case should be interpreted to
mean that Peru was not entitled to demand the surrender of Haya
de la Torre and that, consequently, Colombia was not bound to
surrender him. Or, on the contrary, did the judgment imply that
Colombia was bound to surrender the refugee, even if Peru did not
84Asylum case, I.C.!. Reports, 1950, pp. 266, 389..
"Art. 2(2) of the Havana Convention provided: "Asylum may not be,granted
except in urgent cases and for the period of time strictly indispensable for the
person who l:ias sought asylum to ensure in some other way his safety."
' 3Slt may be mentioned that at the time when the Peruvian Government was
unwilling to grant a safe-conduct to Haya de la Torre, they permitted several of
his colleagues, members of the same political party who had similarly been granted
asylum in the Embassies of Chile, Mexico, and Venezuela, to leave the country.
The only difference between the two sets of cases seems to be that all the asylees,
except Haya de la Torre, had sought refuge at an earlier date. Greenburgh,
"Recent Developments in the Law of Diplomatic Asylum,'~ Transactions of the
Grotius Society, Vol. 41, 1956, p. 111.
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so demand, and even though he was not a "common criminal"?
The Court refused to answer these questions, saying that the "gaps"
which Colombia claimed to have discovered were in fact new questions which could not be decided by mean~ of interpretation of the
prior judgment. 37
Haya de la Torre Case
These first two judgments having led nowhere, the matter was
again submitted to the Court by Colombia, requesting directions
for the execution of the Court's first judgment in the Asylum case.
Colombia again asked the Court if it was under an obligation to
surrender Haya de la Torre to Peru. Peru demanded that the
Court determine whether the asylum should not have ceased after
the first judgment, and in any case must cease forthwith in order
that Peruvian justice might take its normal course. The Court in
another elusive judgment merely pointed out that its first judgment
in the Asylum case had defined the legal relations between the parties
as established by the Havana Convention; it expected the parties to
comply with that judgment. The Court said that it could not choose
among several courses that were open to'parties for terminating the
asylum, since that would be beyond its judicial function. U did
declare, however, that Colombia was under no obligation to surrender Haya de la Torre to Peru. It insisted thatthe asylum granted
to Haya de la Torre ought to have ceased after the first judgment,
the asylum being irregular and Colombia being under an obligation
to put an end to the irregularity. The Court expressed a hope that
the parties-their mutual relations having been made clear-would
find a practical and satisfactory solution, based on considerations
of courtesy and good neighbourliness. 3s
.
~his judicial indecision affected the post-adjudication phase of
the case in: no uncertain degree. Peru insisted that the asylum was
improperly granted, and that the Court had "confirmed in an irrefutable manner the legitimacy of. Peru's refusal" to grant a safe
conduct."39 It strongly demanded the surrender of Haya de la
Torre for trial on charges of armeq rebellion,40 and refused mediation
3'I.C.!. Reports, 1950, p. 395.
38Haya de la Torre ca~, I.C.!. Reports, 1951, p. 71.
39 New York Times; 3 January 1954, Part 1, p. 15; 24 January 1954, Part 1, p. 1.
tOlbid.
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by friendly governments and the Inter-American Peace Commission
of the Organization of American States, keeping the Colombian
Embassy "in a literal state of siege" for a long time in order to
prevent the escape of the political refugee. 41 This led not only to
the detention of Haya de la Torre as a virtual prisoner and exile
in his own country for over five years, but also made the life of the
Colombian Embassy officials in Peru extremely complicated and
difficult. The relations between the two countries deteriorated
greatly.42 Supported by Latin American and world public opinion,
Colombia took it upon itself to defend the institution of unilateral
asylum,' which is almost sacred in Latin America. 43 Ultimately,
after long delay and protracted negotiations, the adverse weight of
world public opinion influenced Peru to agree to give safe-conduct
to Haya de la Torre, especially in order to avoid having the matter
raised before the Tenth Inter-American Conference in Caracas,
Venezuela, in March 1954. 44 On 7 April 1954, more than five
years and three months after he was given asylum in the Colombian
Embassy, and almost three years after the International Court of
Justice gave its final judgment in the case, Haya de la Torre was
allowed to leave his country and go to Mexico. 45
Case Concerning Rights of the Nationals of the' United States of
America in Morocco, 1952(France v. U.S.A.)
By a decree of 30 December 1948, the French Resident General
41Ibid., 6 February 1954, Part 1, p. 18; 15 December 1953, Part 1, p. 38 (Letter
to the Editor from the Inter-American Association for Democracy and Freedom).
42Ibid., 1 January 1954, Part 1, p. 4,
43In 1951 the Colombian Government dispatched a questionnaire and in their
replies seventeen Latin American States supported the Colombian views on
diplomatic asylum. The judgment of the International Court was severely
criticized in Latin America because the Court found that there was no urgency
in Haya de la Torre's application for asylum and because it declared that the
Colombian Ambassador did not have the definitive authority to qualify the
offence in order to determine the need for granting asylum. Greenburgh, n.
36, pp. 114-6. It is interesting to note that at the Tenth Inter-American Conference at Caracas in 1954, a Convention was adopted, signed by eighteen States,
stipulating the principle of unilateral qualification of the nature of the crime
committed, as well as the unilateral determination of urgency by the State
granting asylum.
44New York Times, 24 March 1954, Part 1, p. 1.
45Ibid., 7 April 1954, Part 1, p. 2; 8 April 1954, Part 1, p. 8.
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in Morocco' imposed a licensing requirement on all imports into
the French Zone of Morocco, except imports coming from Franceor 0ther parts of the French Union. The United States challenged
this decree as contrary to its established treaty rights, raising several
questions as to the extent of the consular jurisdiction of the United
States in the French Zone of Morocco. In a case filed by France
in 1950; the International Court of Justice rejected the French submission that the above decree conformed with the economic system
applicable in Morocco under conventions binding on both France
and the United States. The Court found that the United States waS
entitled to exercise consular jurisdiction in' the French Zone of
Morocco in all disputes, civil or criminal between citizens or proteges
of the United States, by virtue of the United States' treaty with
Morocco of '1836. It declared that the United States also was
entitled to exercise consular jurisdiction in all cases, civil or criminal,
brought against citizens or proteges of the United States, to the
extent required by the provisions of the Act of Algeciras of 1906"
relating to consular jurisdiction. But the Court rejected all other
submissions of the United States concerning consular jurisdiction.
.It found that the United States was not entitled to' require its assent
before these laws and regulations would be applicable to United
States citizens. It also rejected the 1Jnited States submissions that
its nationals were exempt from taxation. 46
Soon after this judgment was delivered, the French Government
rescinded the decree which had been impugned by the Court. In
a note delivered to the American Charge d'Affaires at Tangier on
2 October 1952,by the French Resident General at Rabat, Morocco,
it was said, inter alia:
The Residential decrees of 11 March 1948 and 30 December
1948 as well as the texts in application thereof are rescinded.
As a result of this fact and as a general rule, all merchandise.
regardless of origin and source, acquired without an official
allocation of foreign exchange, can be imported without authorization. This decision applies equally to' imports of goods from
outside of the frl:1-nc area and goods originating within the franc
area. Consequently, both categories of imports will benefit
UCase Concerning Rights of the Nationals of the United States of America in
Morocco, I.C.!. Reports, 1952, p. 176.
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from the same exemption. Thus, the principles established by
the Act of Algeciras and referred to by the Hague Court are
being rigorously observed. 47
It must be mentioned, however, that all aspects of this decision
which involved extraterritoriality (including those relating to. consular jurisdiction and consular courts) have since become purely
academic. On 6 October 1956, after Morocco achieved independence, the United States relinquished all extraterritorial jurisdiction
in that country. The United States recognizes the complete sove-'
reignty of Morocco and, apart from certain treaties or agreements
with MoFOcco under which the United States or its citizens may be
accorded special rights or privileges, the United States does not
claim any extraordinary right not accorded to other States.48

'r

Ambatielos Case, 1953 (Greece v. United Kingdom)
This case involved the claim of a Greek shipowner, Ambatielos,
that the United Kingdom had breached a contract to sell him nine
steamships. The ships could not .be delivered at the times contracted for by Ambatielos, resulting in a great loss to him in
freights. As a result of this loss, he was unable to finance the
.contract, and the United Kingdomrepossessed the seven ships delivered to him. 'Having lost his case in the British Court of Admiralt y49 and the Court of Appeal,50 Ambatielos sought relief through
diplomatic means under the protection of his government.51 The
Greek Government was: unable to reach any satisfactory agreement,
however, and was equally unsuccessful inits request that the United
Kingdom submit the matte"r to international arbitration under the
protocol attached to the British-Greek Treaty of Commerce and
Navigation of 1886. Ultimately, after repeated rebuffs, Greece
brought the matter-before the International Court of Justice in 1951,
and asked for a declaration that the Court had jurisdiction to decide
whether the United Kingdom was under an. obligation, by virtue
47 Department of State Bulletin, Vol. 27, 1952, No. 695, p. 623.
4sUnpub1ished Memorandum from the u.s. Department of State sent on
request to the Rule of Law Research Center, Duke University, U.S.A. (1964).,
"Lloyd's Report, Vol. 14, 1923, p. 4.
'
6°Ibid., p. 387.
slRe did not pursue his appeal to the Rouse of Lords.
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of the Treaties of 1886 and 1926, to submit theAmbatielos claim
to arbitration. The Greek Government also wanted the International Court of Justice to act as the arbitration tribunal. The
United Kingdom disputed the Court's jurisdiction in every respect.
In a judgment of 1 July 1952, the Court declared that it was incompetent to decide the merits· of the claim in the absence of a
definite agreement between the parties. But it found, that it was
competent to decide whether the United Kingdom was under an
obligation to submit the Ambatielos claim to arbitration. 52
In the second phase of the case, in a judgment of 19 May 1953,
the Court decided that the United Kingdom was obliged to submit
the Ambatielos claim to arbitration, in so far as the claim was based
on the Treaty of 1886. 53
Nearly two years after this judgment an agreement was reached
between Greece and the United Kingdom, and an arbitration
commission was appointed to determine the claim's validity. 54
Minquiers and Eerehos Case, 1953 (United Kingdom v. France)
The dispute in this case related to the ownership of Minquiers
and Ecrehos Islands, two groups of islets and rocks situated .between the Channel Islands of Jersey and the French Coast. Both
France and England claimed exclusive sovereignty over these islands
on the basis of an ancient or original title supported by effective
possession and continuous display of sovereignty. By special
agreement, the matter was submitted to the International Court of
Justice in 1953. The Court, after a thorough review of past history
and .present practice, decided unanimously that sovereignty over
the islets and rocks of Minquiers and Ecrehos groups (inso far as
those islands and rocks were capable of appropriation) belonged to
the United Kingdom. 55
While the decision was naturally greeted with satisfaction in
London, even in Paris the official attitude was acceptance of the
judgment "in a sportsmanlike spirit." The decision really had no
52Ambatielos case, I.C.!. Reports, 1952, p. 28.
5sAmbatielos case, I.C.!. Reports, 1953, p. 10.
54Roger Pinto, "The Ambatielos Awards," Journal Du Droit International,
Vol. 84, 1957, p. 549; Kurt Lipstein, "The Ambatielos Case: Last Phase," International and Comparative Law Quarterly, Vol. 6, 1957, p. 643.
55Miniquiers and Ecre~os case, I.C.!. Reports, 1953, p. 47.
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practical consequence other than the exclusion of French fishermen
from two small fishing reserves. (General fishing rights in that
area had been covered by the 1951 agreement, under which the
case had been submitted to the International Court.) A long and
acrimonious dispute thus was peacefully and finally settled. 56
Nottebohm Case, 1955 (Liechtenstein v. Guatemala)
This case57 related to the diplomatic protection by Liechtenstein
of a persbn, German by birth and resident of Guatemala, who had
sought and received naturalization in Liechtenstein about a month
after the outbreak of war in 1939, and whose properties had been
confiscated by Guatemala. No problem of execution arose in
this case58 since the Court in its judgment of 6 April 1955 dismissed
the plaintiff's claim.
.
Right of Passage over Indian Territory, 1960 (Portugal v. India)
Portugal claimed a right of passage acrosS intervening Indian territory between its small colonial territory of Dama (Daman), situated
on the West Coast of the Indian peninsula, and the Portuguese enclaves of Dadra and Nagar-Aveli, situated further inland, as well as
a right of passage between the enclaves themselves. . Since its independence in 1947, India had persistently demanded the freedom of
these colonial territories; Due to Portugal's negative attitude to
these demands, relations between the two countries had greatly
deteriorated, and India had impbsed several restrictions on Portuguese transit. By July 1954, the two enclaves came to be occupied
by a few anti-Portuguese elements with the aid and support of
certain groups in India. After this, India refused all Portuguese
transit to the two enclaves. On 22 December 1955, Portugal
referred the matter to the International Court of Justice and asked
5"The Times, London, 18 November 1953, p. 8; 19 November 1953, p. 6; 20
November 1953, p. 6.
57Nottebohm case, I.C.!. Reports, 1955, p. 4.
58This judgment prevented justice from being done to Nottebohm, making
him for all practical purposes a stateless person. The "genuine link" theory,
propounded by the Court in this case, has been widely criticized by publicists.
Van Panhuys, The Role of Nationality in International Law, 1959; J. Mervyn
Jones, "The Nottebohm Case," International and Comparative Law Quarterly,
Vol. 5, 1956, pp. 230-46; Josef L. Kunz, "The Nottebohm Judgment," American
Journal of International Law, Vol. 54, 1960, p. 536.

266

STUDIES IN INTERNATIONAL ADJUDICATION

it to declare that Portugal had the right to transport persons and
goods, including military forces, without restrictions, in the manner
and to the extent required for the effective exercise of Portuguese
sovereignty over these territories. In a 1960 judgment the Court
decided: (1) that Portugal had a right of passage to the extent
necessary for the exercise of Portuguese sovereignty over private
persons, civil officials, and goods in general; (2) that Portugal did
not have such a right of passage with respect to armed forces, armed
police, arms and ammunition. It also declared that India had not
acted contrary to its obligations regarding Portugal's right of
passage in respect of private persons, civil officials, and goods in
general, since under the particular circumstances prevailing in 1954,
India's refusal to grant passage was incident to her general power
of regulation and control of Portugal's right of passage. 59
Although the decision was considered a victory by both Portugal
and India,6o there is little doubt that any Portuguese victory was
more imaginary than real. Even the partial right of passage which
the Court allowed Portugal· was said to exist only subject to the
reg~lation and control of India. This condition indeed' made a
"mockery of the limited right conceded to Portugal."61 Furthermore, the Court endorsed India's refusal to allow passage to
Portuguese authorities because of the tension then prevailing in
the intervening Indian territory. In other words, as ad hoc
Judge Chagla put it, "the judgment ... in the main vindicated the
attitude taken by India in the controversy between herself and
Portugal over the question of the right of passage."62 India was
happy with the decision, since henceforth nothing prevented its
absorption of the two smail territories, which had freed themselves
from the Portuguese rule, into the Indian Union, as India had
long demanded. 63 India in fact integrated, by a constitutional
saI.C.J. Reports, 1960, p. 6.
6°New York Times, 13 Apri11960, Part 1, p. 1.
61J.S. Bains, India's International Disputes, New Delhi, 1962, p. 192.
6·I.C.J. Reports, 1960, p.118.
63See statements by Lakshmi Menon, Deputy Minister of External Affairs,
arid Jawaharlal Nehru, Prime Minister of India, in the Indian Parliament, Lok
Sabha Debates, Second Series, Vol. 56, 1961, cols. 2086, 2089; Foreign Affairs
Record, Vol. 7, 1960, pp. 248-53. For a strong criticism of the case, see J.H.W:
Verzijl, "The International Court of Justice, 1960," Netherlands International
Law Review, Vol. 7, 1960, pp. 211-42..
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amendment, the two tiny enclaves with the Union on 17· August
1961. 64

Application of the Convention of 1902 Governing the Guardianship
of Infants Case, 1958 (Netherlands v. Sweden) .
In this case the Netherlands complained that the application of
certain measures of protective upbringing under Swedish law to ·ali
infant of Dutch nationality; residing in Sweden, was incompatible
with the Hague Convention of 1902 governing the guardianship of
infants. .As the Court in its judgment· of 28 November 195865
rejected the Netherlands' contention, no question of execution arose
in this case. 66
Case Concerning Sovereignty over Certain Frontier Land, 195Q
(Belgium v. Netherlands)
The dispute in this·. case related to the sovereignty over two
isolated plots of ,land, situated like small islands within Dutch
territory, near the boundary of the Netherlands and Belgium. The
matter was submitted to the International Court of Justice by special
agreement concluded between the parties in 1957. In a 1959
judgment, the Court decided that, according to the Boundary
Convention of 1843 between the two countries, the two plots
belonged to Belgium. The routine and administrative measures of
sovereignty which subsequently had been exercised by the Netherlands had not divested Belgium of its right. 67
The case ended a dispute over which the two' governments had
conducted sporadic negotiations for one hundred and twenty
years. It is reported that although the issue before the Court was
one of sovereignty, there lay behind it a claim of a Belgian cattle
dealer who bought some property in the disputed territory. When
he attempted to charge rents at the Belgian rate the tenants refused
to pay on the ground that they lived in the Netherlands. It seems
6'New York Times, 18 August 1961, Part 1, p. 4. Forthe Portuguese complaint
to the' United Nations alleging that the Indian action was invalid, see ibid., 19
August 1961, Part 1, p. 3.
65I.C.J. Reports, 1958, p. 55.
66Letter from the Royal Ministry of Foreign Affairs of Sweden in reply to a
questionnaire sent by the Rule of Law Research Center, Duke University, USA.
67I.C.J. Reports, 1959, p. 209.
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that they now will have to satisfy the rent claims of the Belgian
cattle dealer. 68
Case Concerning the Arbitral Award made by the King of Spain on
23 December 1960 (Honduras v. Nicaragua)
Honduras and Nicaragua concluded the Gamez-Bonilla Treaty in
1894, under which a Mixed Boundary Commission was appointed to
demarcate the dividing line between the two countries. In the event
that certain disputes could not be resolved, the treaty provided for
the establishment, by a specified procedure, of an arbitral court.
The treaty was to be submitted to constitutional ratification and
was to remain in force for ten years. Disagreement having arisen
about the demarcation of boundaries in certain areas, the King of
Spain was designated, by common agreement, as the arbitrator. He
rendered an award in 1906, which, inter alia, sought to fix the
common boundary between the two countries by awarding the
.disputed Mosquito Coast to Honduras. After seemingly accepting
the award for more than five years, Nicaragua, in 1912, challenged
the validity and binding character of the award for the first time.
The resulting dispute could not be solved by direct negotiations.
Finally, the matter came before the Organization of American States,
and an agreement was reached between the parties in 1957 whereby
the parties undertook to submit the dispute to the International
Court of Justice.
In its application instituting proceedings before the Court, Honduras asked the Court to adjudge and declare that Nicaragua was
under an obligation to give effect to the award. Nicaragua, on the
other hand, contended that (1) the provisions of the Gamez-Bonilla
Treaty had not been complied with in the designation of the King
of Spain as arbitrator; (2) the Gamez-Bonilla Treaty had lapsed
before the King of Spain had agreed to act as arbitrator on 17
October 1904; (3) the King of Spain had exceeded his jurisdiction;
(4) the award was a nullity by reason of essential et;ror and lack or
inadequacy of reasons in support of the conclusions arrived at by
the arbitrator; and (5) finally, the award was not in any case capable
of execution by reason of its omissions, contradictions, and obscurities. After a thorough examination of all these Nicaraguan
68New York Times, 21 June 1959, Part 1, p.,30.
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objections, the Court in 1960 rejected them all and held that the
award was valid and binding and that Nicaragua was obliged to give
it effect. 69
Despite its strong dislike of the award, Nicaragua immediately
declared its intention to comply with the decision of the Court. 70
Execution of the award, however, required several preliminary
steps: the boundary had to be demarcated; rights concerning acquired
private property in the disputed area had to be settled; and the
inhabitants who did not desire to come under Honduran jurisdic~
tion had to be transferred to the Nicaraguan territory. Bilateral
negotiations, therefore, were carried out between the two countries.
The Presidents of the two countries met, but no fruitful result was
achieved and, on 8 February 1961, the Government of Honduras
sent a note to Nicaragua requesting the immediate withdrawal of all
Nicaraguan civil and military authorities from the area. 71 In view
of the Honduran note, in February 1961 Nicaragua, reiterating its
"firm desire to carry to completion the execution of that judgment,"
appealed to the Inter-American Peace Committee of the Organization of American States for its intervention in the settlement of
questions concerning the execution of the 1906 award. After some
hesitation,72 Honduras also agreed to mediation by the Inter-American Peace Committee. 73 The Committee immediately prepared a
Basis of Arrangement which, as modified, was accepted by both
parties. Under this Arrangement, a Honduras-Nicaragua Mixed
Commission was established, composed of one representative from
each of the two countries, with the chairman of the InterAmerican Peace Committee as its chairman. It was agreed that
the Government of Nicaragua would immediately withdraw its
69I.C.J. Reports, 1960, p. 192.
70New York Times, 19 November 1960, Part 1, p. 2; Statement of the Representative of Nicaragua to the Inter-American Peace Committee, in Pan American
Union, Report of the Inter-American Peace Committee to the Eighth Meeting of
Consultation of Ministers of Foreign Affairs, Part 1, App. 2, 1962, p. 2.
llNew York Times, 19 February 1961, Part 1, p. 30; see also statement of the
Representative of Nicaragua, n. 70, p. 3.
72Memorandum from .the Representative of Honduras to 'the Inter-American
Committee, Pan American Union, Report of the Inter-Americi:m Peace Committee, n. 70, App. 3.
'"Note from the Representative of Hondurus to the Chairman of the InterAmerican Peace COfQ.mittee, ibid., App. 4.
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authorities from the disputed territory" (except in the Zone of
Teotecacinte, where the withdrawal of authorities would proceed
as the demarcation was carried out). The Mixed Commission was
empowered: (1) to aid the two governments in their efforts to
guara1'i.t~e to, the inhabitants of the territory a choice between the
two nationalities, and to permit those persons who might wish to
move' to Nicaragua to do so; (2) to fix the boundary according to
.the 1906 award; (3) to supervise the setting of landmarks for the
boundary line; and (4) to accept and effect any other power that the
two governments might confer upon it at the suggestion of the
Inter-American Peace Committee.. It also was provided that, in
fixing the boundary, the Mixed Commission would avail itself
of the services of· the Committee of Engineers already. created
by the two governments. In the event of. a dispute between the
representatives of Honduras and Nicaragua, the chairman had
the power to make the final decision, which power could not be
delegated. 74
With the fullest cooperation of the two governments, the Commission was able to report that on 12 April 1961, with the exception
of the Zone of Teotecacinte, all the Nicaraguan authorities had been
withdrawn; and by May 1961, that approximately four thousand
persons who chose to reside in Nicaraguan terr~tory had been
ttansferred. 75 By July 1961, the Commission completed the demarcation of the boundary in the Zone of Teotecacinte,except for
a small area where a dispute arose between the representatives of
the two parties. The chairman decided that issue on 5 August
1961, and the decision was accepted by the two governments without
question. 76 On 15 December 1962, the Commission verified the
starting point of the natural boundary between the two countries
at the mouth of the Coco River and, by 19 December 1962, it had
completed' all of its work, including the erection of boundary
,markers. 77 A long and bitter border dispute thus was peacefully
and definitively settled.
74See Pan American Union, Report of the Iliter-American Peace Committee
to the Council of the a.A.S. on the. Termination of the Activities of the HondurasNicaragua Mixed Commission, 1963, App. 1, pp. 2-3.
75Ibid., p. 3.
',7IReport of the Inter-American Peace Committee, it. 70, pp. 15-6.
77 Report of the Inter-American Peace Committee, n. 74, pp. 45-8~
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The Temple ofPreah Vihear Case, 1962 (Cambodia v. Thailand)
Sovereignty over the region of the Temple of Preah Vihear, an
ancient sanctuary, partiaIIy in ruins; was the subject of this emotionally charged dispute. The Temple stands on a promotory of the
Dangrek mountain range, which vaguely constitutes the boundary
between Cambodia and Thailand. Since 1954, Thailand had
stationed its armed forces in the ruins of the Temple, disregarding
protests by Cambodia. A boundary settlement had been made
during 1904-08 between France, then conducting the foreign relations
ofIndo-China, and Siam (Thailand). By.a treaty of 1904 the parties
agreed that the frontier in the disputed area should follow the
watershed line. The treaty further provided, however, that ,the
exact boundary was to be delimited by a Franco-Siamese Mixed
Commission.' Such a 'Mixed Commission did carry out the
necessary reconnaissance in the area, and in 1907 the President of
the French section reported to his government that the frontier
line had been definitely fixed. At the specific request of the Siamese
Government, French officers mapped the frontier region in 1907,
which maps were provided to the Siamese Government in 1908.
Amongst them was a map of the Dangrek range showing Preah
Vihear in Cambodia. Cambodia relied principally on this map to
support its claini to sovereignty over the Temple. Thailand, on the
other hand, contended that the map, not being the work of the
Mixed Commission, was not binding; that the indicated frontier
was not the true watershed line; that the true watershed line would
place the Temple in Thailand ;ahd that the map had never been
accepted by Thailand or, alternatively, if it had been accepted, it
was only because of a mistaken belief that the indicated frontier
<:orrespondedwith the watershed line.
After an exhaustive examination of the past history and practice
of the two States, the Court, in a 1962 judgment, upheld the submissions of Cambodia concerning its sovereignty over Preah Vihear.
It found that the Temple was situated in Cambodian territory and,
consequently, that Thailand was under an obligation to withdraw
its armed forces from the vicinity of the Temple. It also declared
that Thailand was under an obligation to restore to Cambodia
<:ertain sculptures and other objects which it had removed from the
Temple. 7s
78Temple of Preah Vihear case, I.C,J. Rep(lrts, 1962, P. 6.
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This decision was totally unacceptable to Thailand. Its most
immediate reaction was one of defiance. Relations between the two
ancient kingdoms of Asia already had been severely strained and
diplomatic relations had been discontinued. Soon after the decision,
Thailand ordered reinforcements into the disputed are..a and declared
its intention. to forcefully repel any Cambodian attempt to take
over the Temple. 79 Unable to take military action against Thailand,
Cambodia was contented with its "moral victory" and hoped that
world opinion would be sufficiently strong to force Thailand to
surrender the Temple. 80
Thailand, in a mood of frustration and bitterness, immediately
attacked the Court and its judgment. It declared that the
Court had "erred both in its appreciation of the facts and in its
application of the law"81 and reached a decision which was "against
the express terms of the relevant provisions of the 1904 and 1907
Treaties" and was "contrary to the principles of law and justice."82
Apart from public demonstr~tions against the ruling, the Thai
Government expressed indignation that judges of the International
Court of Justice from nations that were allied with Thailand~ such
as the United States, Great Britain, and France, had voted against
her. It was annoyed particularly with the United States, as the
latter had permitted former Secretary of State, Dean Acheson, to
represent neutralist Cambodia before the InternationalCourt~t
Justice. In retaliation, Thailand declared an immediate boycott
of all meetings of the South-East Asia Treaty Organization andth~
fourteen-nation Geneva Conference on Laos. 83 It recalled its
ambassador to France, since two French lawyers had served on
Cambodia's legal team along with Ach~son, and it cut off trade
with Poland because the Court had been headed by a Polish judge,84
Within a week of the pronouncement of the decision, however,
Thailand, convinced that war on this issue would be unwise, !tiluc,..
tantly decided to abide by the award as it was obliged to do under
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the United Nations Charter. 85 This was a question of the "prestige
of Thailand" in the world forum, from which "no nation can afford
to remain isolated today. "86 In doing so, however, Thailand made
"an express reservation regarding whatever rights Thailand has, or
may have in the future, to recover the Temple of Preah Vihear by
having recourse to any existing or SUbsequently applicable legal
process. "87
Despite this formal protest and reservation, the Temple was
peacefully handed Over to Cambodia early in 1963. As a gesture
of reconciliation, Cambodia made a gift to the Thais of the statues
and other religious relics taken during Thais occupancy of the
Temple. Cambodia also made a declaration permitting the Thais
to visit and88 worship at the shrine without any border formalities or
hindrance.
The relations between the two countries have much
improved with the settlement of this dispute.

South- West Africa Cases (Ethiopia and Liberia v. South Africa)
Ethiopia and Liberia, in separate applications to the International
Court" alleged that the Union of South Africa had violated Article
22 of the Covenant of the League of Nations and the terms of a
Mandatt;l under which it had responsibility for administering
the Territory of South-West Africa. Specifically, the Petitioners
charged that South Africa, in administering the Territory, had
violated its obligations, by, inter alia, failing to promote the
material and moral well-being and social progress of the inhabitants
of the Mandated Territory, by introducing apartheid, by substantially modifying the terms of the Mandate without the consent of the
United Nations, by refusing to submit reports and petitions, and
' by establishing military bases in the Territory. The Court declined
to go into the merits of· the case on the basis of a matter of an
"antecedent character," viz. that the applicants had not established
"any legal right or interest appertaining to them in the subject
matter of the present claims" and dismissed their applications. 88a
No question of execution, therefore, arose in the case.

79 New York Times, 17 June 1962, Part 1, p. 7; 18 June 1962, Part 1, p. 11.
BOIbid., 21 June 1962, Part 1, p. 3.
B1Foreign Affairs Bulletin, Vol. 1, No.6, Bangkok, 1962, p. 142.

B2Note of 6 July by the Foreign Minister of Thailand to the UN Acting
Secretary"General, ibid., p. 130.
B'New York Times, 20 June 1962, Part 1, p. 1; 21 June 1962, ~art 1, p.30
(editorial).
B'Ibid., 23 June 1962, Part 1, p, 2. , '

BOIbid., 22 June 1962, Part 1, p. 3; 1 July 1962, P<>rt 1, p. 25.
BBThai Prime Minister's Address of 4 July 1962, n. 81, p. 125.
B'Thai note to the UN SecretarY-General, ibid., p. 130.
' B'New York Times, 8 january 1963, PartI, p. 7 (Western Edition).
BBaI.e,J. Reports, 1966, p. 6.
'
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EXECUTION OF DECISIONS

Whatever might have been the experience before the Second
World War, the history of international adjudication since 194?,
as seen above, clearly demonstrates that the execution of international judi~ial awards is not an altogether negligible problem,
There have been several cases, if not of open defiance, at least of
disregard of the decisions of an international court. In the present
tension-ridden, polarized world society, where even a small dispute
. can develop into a nuclear catastrophe, it may not be as prudent
to use force to compel a StateTeven a small and weak State-to
adhere to such a judgment as it was, perhaps, in earlier times. 89
Albania can disregard the judgment in the Corfu Channel ca~e with
impunity.· Haya de la Torre had to remain ,a virtual prisoner in
the Colombian Embassy for almost three years after the Court's
final decision. Thailand took upon itself to declare, though for
a brief period, that it would not abide by an adverse decision;
and it ultimately accepted the decision only under protest and with
a reservation attached to its acceptance. Also it must not be
forgotten that none of these cases involved the vital interests of a
nation. In any event, these cases do demonstrate that countries
always do not accept an adverse decision.
Moreover,:advisory opinions of the International Court of Justice
also have been disregarded at times. Although, admittedly, such
advisory opinions do not carry the sancitity of judgments in contentious cases and, strictly speaking, are not legally binding, their
value as legal precedents must not be underestimated. In fact, so
little doubt has ever been cast on the authoritative nature of the
Court's advisory statements of law that it is futile to argue that they
are not binding. It is important to note that in practice the United
Nations General Assembly, as well as other international organs
which have requested advisory opinions, always have approved the
89Thus in the Cerruti case (1897) between Italy and Colombia, the latter agreed
to adhere to the award by President Cleveland of the United States only when
Italy sent a naval mission to enforce it. See Hambro, n. 15, pp. 19-20; Carlston,
n. 10, pp. 91-5. Similarly, in the Panama-Costa Rica boundary dispute (1900)
the award rendered by Chief Justice White of the United States (in 1914) was
enforced, after brief skirmishes between the two countries, by a threat from the
United States in 1921. See Carlston, ibid., pp. 101-9.

275

opinions of the Court and' have tried to adapt their future actions to
accord with the advice given. 90 Despite this formal approval of
the opinions, however, several opinions of the Court have remained
absolutely ineffective. Thus the Court's opinions in the Conditions
of Admission of a State to Membership in the United Nations,91 the
Interpretation of Peace Treaties (First Phase),92 and the International
Status of South- West Africa case93 were conveniently disregarded
by the States concerned. Non-acceptance of the. opinion in the
Certain Expenses case 9' led to a crisis in the United Nations..
Also, the order made by the Court in the Anglo-Iranian Oil Company
case,95 indicating certain provisional measures for the preservation
of the rights of the parties, was never accepted by Iran.
There is little doubt that some effective machinery of execution is
essential if international courts are to serve their real purpose in the
settlement of international conflicts. Therefore, it may be of
interest to examine briefly the means ofexecution which are available
to the Successful party under the present system of international
law.
Execution-A Political Problem

In the first instance it must he noted that the problem of the
execution of judicial awards is essentially a political one. As the
Washington Committee of Jurists declared in 1945, it is not a function of an international court to see that the parties comply with its
96
After a court has rendered its judgment, it becomes
decision.
functus officio. This is precisely the reason why the relevant provisions relating to execution of judgments or awards do not appear
in the Statute of the International Court, but are contained in the
Charter of the United Nations, as they were in the earlier Covenant
of the League of Nations. Aware of their own limitations, the
international courts accordingly have been hesitant in dealing with
90Rosenne, n. 24, pp. 112-3, 494-5; Rosenne, The World Court: What it is
and How it Works, Leyden, 1962.
91I.C.J. Reports, 1947-48, p. 57.
92/.C,J.Reports, 1950, p. 65.
sa/bid." PP. 128-219.
94I.C,J. Reports, 1962, p. 151.
s'I.C,J. Reports, 1951, Pp. 89-98.
t8 United Nntions
Conference on
1945, Vol. 14, p. 853.
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questions of execution or enforcement. Thus, in the Mavrommatis
Jerusalem Concessions case,97 the Court found it unnecessary to
deal with the question whether, in certain cases, it might have
jurisdiction to decide disputes concerning non-compliance ",ith
one of its decisions. Similarly in the Haya de la Torre case,9B as has
been seen above, it refused to answer a question contained in the
submissions of both the parties, concerning the manner in which its
99
former judgment in the Asylum case should be executed.
ENFORCEMENT OF DECISIONS

Self-Help
Use of Diplomatic and Economic Pressures. In the absence
of a supra-national sovereign to ensure compliance with decisions
given in its name and on its behalf,loo the rule of self-help by
nation-States in the enforcement of international judgments cannot
be avoided. As Shabtai Rosenne has correctly pointed out, "in
international law, execution by the parties concerned is the rule,
and enforcement is an exceptional measure to meet a situation which
itself is exceptional."lOl There is little doubt that "international
law has traditionally sanctioned coercive measures by the successful
party as 'self-help' to compel the recalcitrant party to carry out the
judicial decision or arbitral award imposing obligations on it."102
Though it is difficult to circumscribe the exact limits of "self-help,"
certain diplomatic measures and forms of economic pressure,
including the withholding of economic and financial rights and
privileges and the attachment of assets, would seem to be reasonable
and legitimate.loa It is also argueable that, in its efforts to compel.a
recalcitrant State to comply with a judgment, the judgment creditor
may seek and receive the help of other States, who would be within
'7P.C.I.J., Series A, No. 11, 1927, p. 14.
"I.C.!. Reports, 1951, p. 71.
"Asylum case, I.C.!. Reports, 1950, p. 266; Rosenne, n. 24, pp. 76-7.
I00It is interesting to note that during the preparation of the Rules of Court
it was once proposed that the judgments should be given in the name of the
community of civilized nations, but these proposals were not accepted by the
judges. P.C.I.!., Series D, No.2, 1926, pp. 172,200.
IOIRosenne, n. 24, p. 79.
I02Schachter, n. 1, p. 6.
I03Jenks, n. 1, p. 69; Schachter, n. 1, pp. 6-7.
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As Fitzmaurice said in the

[It must] ... on wider grounds, be a matter of importance to all
members of the family of nations-whose relations are governed
by international law-that the judgments of the highest international tribunal, as indeed of all tribunals, should be respected
and carried out. It cannot fail to be prejudicial to the international community and to the rule of law in the international
relations if the judgments of international tribunals .. , are
contravened or disregarded.

Use of Armed Force. Use of an appropriate degree of force
for the redress of a legal wrong was permitted under classic inter'national law and often was employed for that purpose.l° 5 ,However, it is generally believed that today unilateral use of force has
been outlawed under the United Nations Charter except when used
(1) in self-defence under Article 51 of the Charter, or (2) pursuant
to an enforcement action taken by a competent organ of the United
Nations. 10G It is difficult and certainly dangerous to subscribe to
the contrary view that the prohibition against'the use of force is
limited and applies only when it is directed "against the' territorial
integrity or political independence. of any State,or in any other
manner inconsistent with the purposes of the United Nations."107
Under this view, the use of force for securing compliance with an
international judicial award could not be said to be directed against
the territorial integrity or the political independence of the noncomplying State. Such force, therefore, would not be considered
inconsistent with the purposes of the United Nations and should be
regarded as permitted under the Charter.10B· The acceptance of this
interpretation" however, would appear inconsistent with 3: chief
'purpose ofthe United Nations, viz. the maintenance of international
IO'Case of the Monetary Gold Removed from Rome in 1943, Pleadings, Oral
Arguments,and Documents, n. 23, p. 126; Rosenne, n. 24, p. 97; Schachter,
n; 1, pp. 6 - ' 1 2 . '
.
IOSSee n. 89.
IOSSee Schachter n. 1, p. 15;, Jessup, A Modern Law of Nations, New York,
1948, p. 157; Quincy Wright, "Intervention, 1956,'? American Journal of lnter'national Law, Vol. 51, 1957, p; 257.
'; .
.
,i01Julius Stone,Aggression and World Order, Berkek~y,1958, pp. 94-107.
lO8Vulcan as quoted in Schachter, n. 1, p. 15.
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peace and security, the respect for which has become an essential
condition for the continued existence of civilization itself. In
addition, such a position may readily lead to abuse of power,
especially as the' International Court of Justice' said in the
Corfu Channel case: "From the nature of things, it would be:
reserved for the most powerful States, and might easily lead to
perverting the administration ofjustice itself." The Court continued '
by rightly emphasizing that "between independent States, respect
for territorial sovereignty is an essential foundation of international
relations."lo9 In that case, it may be recalled, after the United
Kingdom had suffered a great loss to its ships in the CorfU: Channel,
it proceeded to sweep for mines in Albanian territorial waters in
order, it said, to collect evidence against the Albanian authorities
for presentation to an international tribunal. The Court, rejecting
this special application of the theory of intervention, said: "The
Court can only regard the alleged right of intervention as the
manifestation of a policy of force, such as has, in the past, given
rise to most serious abuses and. such as cannot, whatever be the
present defects in international organization, find a place in inter~
nationallaw."l1o Also disagreeing with this interpretation of the
Charter, Oscar Schachter pertinently remarked:

·r
II

!"I

III

J
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should be na'rrowly circumscribed. The ideal of the establishment
of a rule of law in the international society hardly will be served
if the lawlessness which is sought to be', "eliminated at the
stage of decision is reintroduced at the stage of execution of-the
decision. "112
Enforcement through International Organs
Security Council of the United Nations. Due to the inherent
dangers involved in unilateral enforcement, a more satisfactory
method would seem to be dependent upon the organized international community for the enforcement of international decisions.,
With this purpose in view, the Charter of, the United Nations
follows the precedent set in Article 13(4) of the Covenant of the
League of Nations,113 and provides in Article 94(2):
If any party to a case fails to perform the obligations incumbent
upon it under a judgment rendered by the Court, the other party
may have recourse to the Security Council, which may, if it deems
necessary, make recommendations or decide upon measures to
.be taken to give effect to the judgment. ll4
It has been suggested by a few writers, because of the discretionary
power of the Security Council under Article 94(2) to "recommend"
or to "decide," that when the Council "decides," its decision must
be limited to "measures to give effect to the judgment"; whereas, if
it chooses to "recommend," it may recommend compliance with
the.judgment; it is not bound to do so and its recommendation may
include measures having some other effect. ll6 This also was the
interpretation given to the article by the representative of the United
States Department of State at the Hearings on the Charter before '
the Senate Foreign Relations Committee in 1945. He endorsed an
opinion that

In this context, at least, the Charter gives priority to "peace" over
"justice" and to permit a breach of international peace to conipel
execution of a judicial award (or to vindicate any specific legal
right) would do violence both to the text arid dominant intentions
of the draftsmen and signers. It is, moreover, far from evident
that the administration of international justice would be served
by permitting armed force to be used to compel execution. ll1
While self-help through the use of armed force to secure compliance cannot be entirely excluded as a means of enforcement in the
present imperfect world society, the dangers inherent in the methoo '
should not be minimized, and the right of resort to such self-~elp
l08I.C,J.Reports, 1949, p; 35;cf. Jenks, n. I, p. 692.
l1°I.C,J. Reports, 1949, p. 35.
111Schachter, n. 1, p. 16; Jenks, n. 1, pp. 691-2; MyersS. McDougal and Flo~
rentino P. Feliciano, Law and Mjnimum World Public Order, New Haven, 1961,
pp' 178-9. ' ,
'
'
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,lUJenks, n. 1,p. 692.
l13Article 13(4) of the Covenant of the League of Nations provided: "In
the event of any failure to carry out such an award or decision, the' Council shall
propose what steps should be taken to give effect thereto!'
lUFor 'a; detailed comparison of othe two provisions, see Sloan, n., ,19,
pp. 142-5; Schachter, n. 1, pp. 17-8; Rosenne, n. 24, pp. 102-9.
l1IHans Kelsen, Law of the United Nations, London, 1950, p. 539.
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if the matter is referred to the Council, the Council is not limited
in its method of enforcement or adjustment to anything that
happened in the Court, but it would have the same power, within
the scope of its authority, that it would have had if the case had
originally been brought before the Council. ll6
In answer to a question whether the Security Council was the sheriff
of the Court, he pointed out that if a party refuses to accept a
judgment, then the dispute becomes political rather than legal and the
matter is referred to the Security Council as a politiyal dispute.
The Council then acts "as a political body in a disputt: which is a
political dispute or in a situation which is a political situation." 117
In other words, according to this view, by having recourse to the
Security Council under Article 94(2), "the party placei'! the Court
under the control of the Council." Further, "the obligation imposed
upo'n the Members by Article 92, paragraph 1, and by the Statute
of the Court, to comply with the decisions of the Court, may be
restricted by application of Article 94, paragraph 2."118
There is every reason to doubt that this was the intent of the
sponsors of Article 94(2) at the San FranCisco Conference. As
expressed in the Summary Report of Committee IV/I, they sought
to emphasize "the principle of respect for judgments of the Court."119
Furthermore, as Shabtai Rosenne has pointed out, this interpreta~
tion would contradict Article 59 of the Statute120 relating to the
binding force of the judgment, and would deprive Article 94(1)
of its essence by making the validity or enforceability of a judgment
depend upon the attitude of the Security Council. The accept;:mce
of this view would )llean that
in the guise of making a recommendation not legally binding the
Security Council would be at liberty not only to cast doubts upon
the authority of the res judicata, but even to destroy it entirely.
lUHearings before the Committee on Foreign Relations of the U.S. Senate on
the Charter of the United Nations, 79th Cong" 1st Session, 1945, p. 288.
.
iWbid., p. 286.
118Ke1sen, n. 115, p. 540.
lliUnited Nations Conference on International Organization (San Francisco),
Vol. 13, 1945, PP. 297-8.
noUN Charter, 'Article 59:

~
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This would contradict and make nonsense of Article 60 of the
Statute whereby the "judgment is final and without appeal."121
There is no doubt that when a matter has been referred to the
Security Council under Article 94(2), the Council has the discretion
to act or not to act and, if it does act, to make either a recommendation or a decision. The Security Council, however, cannot be supposed to have the authority to question the judgment of the Court or
to open that judgment. Under the present organic structure of the
United Nations, with the Court having the status of one of its
principal organs, the Court cannot be said to be in any way inferior
or superior to the Security Council, and the latter, though not bound
to follow the decisions of another organ, has no authority to overrule
those decisions. The principle of res judicata therefore must constitute the starting point for action by the Security Council. Any
recommendation or decision of the Security Council must be upon
measures to give effect to the Court's judgment.
Another question which has given rise to controversy is whether
or not Article 94(2) confers additional powers on the Security
Council beyond those which that' body may exercise to keep the
peace under Chapters VI and VII of the Charter. In his testimony
before the Senate Foreign Relations Committee, a representative
of the United States Department of State expressed the view that
no such additional' powers were conferred by Article 94(2), and
that the Council could take action under this article only after a
determination of danger or threat to the peace as' required under
Chapter VI or VII. As he put it: "The Council may proceed, I
suppose, to call upon the country concerned to carry out the judgment, but only if the peace of the world is threatened, and if the
Council has made a determination to that effect."122
Most writers agree that this limitation upon the Security Council's
power does not find any support in the wording of Article 94(2).
Although the travaux preparatoires of the Charter are inconclusive,
at the Sixteenth Meeting of the Or-ordination Committee, during
a discussion of the draft of Artide94(2), Golu l1 sky of the USSR
pointed out that this article "made a considerable change in the
functions of the Security Council. Formerly, the Security Council
12lRosenne, n. 24, p. 105.
UlHearings, n. 116, pp. 287,289.
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had jurisdiction only in matters concerned with the maintenance of
peace and security. This Article would give the Council authority
to deal with matters which might have nothing to do with security."123
No objection was raised to this view, and there seems to be no reason
to justify any restriction on the authority of the Council to act
concerning all judgments of the Court under Article 94(2),124
Although Article 94(2) does not spell out the "recommendatiotls"
or "measures" that might be taken to give effect to a judgment,
there is nothing to prevent the Security Council from being guided
by Articles 41 125 and 42126 in this regard, and suggesting identical
measures. To apply Article 41 or Article 42, determinations under
Article 33127 or Article 39128 are, of course, essential. In the case of
"recommendations" 'or "measures" under Article 94(2), however,
the essential determination to be made is not in regard to peace and
security under Article 33 or Article 39, but to the question of whether
a party has failed to perform the obligation incumbent upon it under
a judgment of the International Court of Justice. 129 In other words,
the Security Council may take action similar to that provided for in
Artick41 or,Article 42, without invoking those articles, under broad
powers conferred upon it by Article 94(2). The Council may,
of course, suggest some other measures to secure compliance with a
judgment, such as the attachment of assets of the recalcitrant State
in the territories of United Nations members for the purpose of
satisfying the obligations under the judgment.13o
It should be mentioned here that whatever action the Security
Council takes under Article 94(2), it can act only by way of its
normal procedure. It generally is agreed that any recommendation
or other decision under Article 94(2) is not merely procedural, and
therefore .requires a majority of nine members including the votes
of all of the permanent members. In other words, the "veto" power
applies to an action under this provision. It is generally is agreed
. 121United Nations Conference on International Organization (San Francisco),
Vol. 17,1945, p. 97.
124Schachter, n. 1, pp. 19-20; Sloan, n. 19, p. 145; Kelsen, n. 115, pp. 541-2;
Goodrich and Hambro, n. 19, pp. 264-5.
mUN Charter, Article 41.
12SIbid., Article 42.
12'Ibid., Article 33.
1Z"Ibid., Article 39.
mSloan, n. 19, p. 46; Schachter, n. 1, pp. 21-2.
lI°Schachter, n. 1, p. 22.
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that an interested party is not obliged to abstain from voting on an
action by the Council proposed under Article 94; Any permanent
member, therefore, can prevent Council action against itself or
against its ally under Article 94. However much the fact may be
d~plored, in the present divided world society this restriction on
Council action necessarily means that the provisions relating to
execution ofjudgments under Article 94(2) cannotbe applied in more
than a negligible number of cases, usually politically unimportant
l31
ones.
The resulting improbability of obtaining relief from the
Security Council seems to be the chief reason for the reluctance on
the part of States to refer matters of non-execution of Court judgments to that body}32
General Assembly. Since it is unlikely that the" Security
Council will be able to take any effective action in many concrete
situations, it is essential to examine other organized procedures of
enforcement. Although the Charter fails to mention it specifically,
there is little doubt that the General Assembly can playa very useful
role in this regard. The power of the General Assembly under
133
Article 10 to "discuss any questions or any matters within the
scope ofthe present Charter" and to "make recommendations to the
Members of the United Nations or to the Security Councilor to both
on any such questions or matters" is certainly broad enough to
deal with the problem of non-compliance with a judicial decision
and to permit the Assemtly to make recommendations to both the
recalcitrant party and to other Member States concerning measures
to be taken to give effect to the judgment. Such recommendations
may. "involve implied or express condemnation of the defaulting
St~te," and may even suggest such measures as the interruption of
economic and diplomatic relations with that State in order to bring
pressure upon it to comply with the judgment. Although, unlike
131Jenks, n. 1, p. 693; Kelsen, n. 115, p. 541; Schachter, n. 1, p. 23; Sloan,
n. 19, p. 146; Rosenne, n. 24, p. 107.
132The UK has not referred the non-execution of the Corfu ChanneIjudgment
to the Security Council. Neither Peru nor Colombia referred the decision in
the Asylum case to the Security Council. Also, in the Preah Vihear dispute,
even before Thailand agreed to accept the award, Cambodia declared its intention to depend upon public opinion for the execution of the decisi<;>nthan to
refer the matter to the Security Council. (New York Times, 21 June 1962, Part
1, p. 3.)
133UN Charter, Article 10.
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decisions of the Security Council under Article 94(2), these recommendations are not legally binding, their political importance
and persuasive force must not be underestimated. Even if physical
sanctions cannot be applied against the defaulting party, the pressu~y
of a strong, well-informed and organized world opinion ":(lla~:>,
be not less efficacious than the possibility of use of force in assuring;"
the execution of judgments."134
..
Specialized Agencies of the United Nations., Apart from the,!
wide and general powers of the General Assembly, the execution pf
judicial decisions also may be dealt with by other international'
organizations or specialized agencies in matters which cOlI).e within
their limited competence. Thus the Constitution of the International~
Labour Organization, after providing for the reference of disputes
between Members to a Commission of Inquiry and the International
Court of Justice, declares that

such as the Statute 9f International Atomic Energy AgencY,Ho
International Monetary Fund,141 International Bank for Reconstruction and Development,142 and International Finance Corporation. 143
Regional Organizations. Mention also may be made of
regional arrangements for securing compliance with the decisions
of 'ain international tribunal. This device has proved most helpful,
as has been seen in the Nicaragua-Honduras boundary dispute.
There is little doubt that regional arrangements may be more convenient, and more effective in some cases, than recourse to the
Security Councilor the General Assembly of the United Nations,
which are hampered by their cumbersome voting procedures and
sensitive political overtones. 144 This greater convenience and
effectiveness is due to a number of reasons, including: (1) the desire
to avoid involving ex'tra-regional elements in regional matters;
(2) the possibility of more effective pressure being brought to bear
upon States within the same region which share a common outlook
and common interests; and (3) the probability of getting more
cooperative response from these States in the application of enforcement measures, because of their sense of regional responsibility and
solidarity. The American Treaty on Pacific Settlement of International Disputes, 1948, popularly known as the Pact of Bogota,
provides in Article 50 that if one of the parties fails to

in the event of any Member failing to carry out within the time
specified the recommendations, if any, contained in the report
ofthe Commission of Inquiry or in the decision of the I.C.J., as
the case may be, the Governing Body may recommend to the
Conference such action as it may deem wise and expedient to
secure compliance therewithJ35
The International Civil Aviation Convention of1944136'Pfovides
for the submission of disputes to the Council ofthe I.C;A:O~,' with
a possibility of appeal to the International Court of Justice otto an
arbitral tribunal. The decision of the Court or arbitral tribunal is
declared to be final and binding137 and incase of non-compliance,
the contracting States are under an obligation not to allow the
operation of an airline of the defaulting party through the' airspace
a~ove their territories. 13S Furthermore" the Assembly, of the
I.C.A.a. is bound to suspend the voting power,. in both the
Assembly and Council, of any State that is foundto be,in default. 139
Provisions relating to compliance with international decisions also
are contained in the constitutions of some other specialized agencies;
134Rosenne, n. 24, p. 115; Jenks, n. i, pp. 694-5; Schachter, n. 1, p. 24.
131Uidted Nations Treaty Series,VoL 15, 1948, ArtiCle 33, p. 92.
13s/bid., p. 354.
137/bid., ArtiCle 86.
13s/bid., ArtiCle 87.
13s/bid., Article 88. ,'>< ;" :,,",

,~

carry ,out the obligations. enforced upon it by a decision,of the
International Court of Justice or by an arbitral award, the party
or parties concerned shall, before resorting to the Security Council
of the United Nations, propose a Meeting of Consultation of
Members of Foreign Affairs to agree upon appropriate measures '
to ensure the fulfilment of the judicial decision or arbitral award. 145
The European Convention for the Peaceful Settlement of Disputes"
1957, declares that if one of the parties to a dispute faiJs to comply
with a judgment of the International Court or with an arbitral award,
United Nations Treaty Series, Vol. 276, 1957, Article XII(C), p. 30.
United Nations Treaty Series, Vol. 2, Part 1, 1947, Article XV, p. 94.
142/bid., ArtiCle VI, p. 172.
143 United Nations TreatySeries, Vol. 264, Part 2,1957, Article V, p. 136.
144Jenks, n. 1, p. 7QO.
us United Nations Treaty Series, Vol. 30, Part 1, 1949, Article L, p. 102.
140

141

,
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the matter may be referred to the Committee of Ministers of the .
Council, which may make reco:tJ;llnendations with a.view to ensuring
compliance with the decision or award~146
The Treaty establishing the European Coal and Steel CommunitY,147 the European Convention for the Protection of Human
Rights,148 and the Treaty establishing the, European Economic
Community contain procedures· for the execution of judgments
of the European regional courts. 149

Index .

THE OUTLOOK

Although most of the above described execution procedures are
fragmentary; and not always successflll, the position is notabsohltely
hopeless. It must be admitted, ofcQurse,· tMt at the 'present juncture' of international relations, there is 11,0 immediate, comprehensive
solution to the problem.. Apart from the fact' that plans for the
establishment of an international police force for the execution of
international judicial or arbitral awards are utopian, it must be said
that the use of force, even on behalf of the international commul1ity,
in the presentage of nuclear weapons could be catastrophic. Under
these circumstances it may be much better to rely on strong and
organized public opinion and other methods, always short of war,
which are available through the General Assembly. of the United
Nations and other international organizati()ns. Persistence in
the use of complementary 'procedures, such as those provided under
the different specialized agencies of the United Natio l1 s as well as ,
through regional organizations, may be sufijcient and effective in
mQst, if; n.ot all, cases., UltimatelY,however, progress in, .the
field of enforcement of international judglllents, as well asin other
matter. relating to international law and order, depends upon a
general realizatiQnof the common· interest which exists in the .establishment, of a rule of law in .international affairs, and which is
essential to the maintenance of peace and security.

lUEuropean Year Book, Vol. 5, 1959, Article 39,p, 361;
lUIbid., Vol. 1, 1955, Article 88, p. 417.
148Ibid.; Article 53, pp. 317-43..
lOIbid., Vol. 4, 1958, Articles 187, 192, pp. 513-5; R.C.Lawson, Internatiolral
Regional Organizations, New York, 1962, pp. 132-3.
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