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'It is (:learthat the greate§t onst~cTe"to 'the maintenance of the peacefu.l

'~b;;eXi~terice 'ofsover~igri.stat~s in'the nuclear age is 'the ,inadequacy
10 £" tHe lneaiis for' thedefiniti:~e settlement of international disputes
without 'Waf. , If negotiatiqri, "inquiry; mediation, ,conciliatidri, reso;t

toregi6nal"agericies, 'orrecomlri~nc1'ati6nsof United Nations organ:s
fail,' as they, often do, ,to', achieve ~greement, between the" parties to a
di~pute, the disput~ may, remain up-settled and ,c.oJ;ltinue a, threat to the
'pea-cefbr a long period of time. this has been the case smce the Secon~
'W~rld War in th~ territorial disput~s concerning' Kashmirl ' Palestine,
'Korea, . Vietnam,' Chirta,' ,and," Germany, to, mention only' the most
'important\
"
.• Wh~n'nation~, equippe~ with overwhe~ing power to enforce ,law,
ad]udicationisnormally invoked. ,An impartial tribunal or court gives
ad~finltiv:e ju.d,gement settiinga disputeafter listening' 'to theevidenc.e
'an4" ~:r:gu~e,nt~ Qf'th~ ,pal7tie$cop-cerned.ln disputes between individuals,
and' oft~n .in,~ disputes' in which on,e party is . (or both parties are) , a
cQrporation; a GoverIlIIl,ep-t:agency"a municlpality, ora State within a
federation, this .metllOd has 'proved effective, in preventing violence' and
~o~~ingo~t sohltid~s. ,Adj:udica,tion has, not, however" always proved
~pplic<'l.bl~ in dispufeswhere the p~rties concerned are powe:dul collt~cti.v~
!:)Qdi~s,'_' SUt;:-h 'as .labour u:r~ions, tn:duStr.ial corporations, Government
~geri~ies, politIcal parties, rev()lutionary factions, or dissatisfied colonies;
tE';rritories,or States of 'a fl;)dera~ion.Resorts to force .havE;) sometimes
9c§Ul;red in 'such disp-qt~s inthe"form pI ~trlkes,.Jock-outs, riotS, revplu' : ,
lions, irisurrec.tiOns, and!' ~ivi1 str)fe. '.
: ;Itis:not'~~ri;ri~ing that in th~' societ~' of sovereign states, the method
of third-party adjudi,cation :has .been urged; nor is it surprising that, in
the ab.se~ce "of ,ov~rwhelming' c~ntral power, it has had only limited
success., The' difficulty is in.-dicated 'by the principle of international
law.thata:; sovereign ~tate is not subject to the jurisdiction of any OUt"
side",body ,iJL a case unless <it has' cOnsented to-be\ so 'either' fir that
p'arti~ul.~r:.c~s~ ',or .1?y.~ an ~gr~~1l?cent cl)ve:r;ing all or 'desigilated disputes
of
': pI;esent
or--future;'--,j~ ,,,', '., ,;' 'r'--' , , "
':;
.','"
':~~~
':".' the
',_, ,past
. .._!_..
'"
l, . ,
,~, .u-'he-: dest.Fticthteness'~ofwar hM:ine:rEiase-d::with th~ ad"ance Cof military
te¢htiology"ari.d'· now: threatens' a:nuclear,: h6Ioc,aust.' 'The' probability"O£int-erriational -cOrillfutS'has' also" inct'eased" as 'the technolOgy 6£ c6nimti.ro~
Gations' and:traiisportatioil' has brought',states of wide-iydiffererit CuIture~
and; ideolcigies--into, closer" contact' with one:mbther. Aware-of thew.
conditions; states have manifested:
'increased' -Willingness te)'lIl"lIlum.
obligations' to, refrain froin:;thI~ ms~of"ari:i:led.' force'andtb lubmlt to
ipternationaLbodies.su~h;IS the League,ofNatiohli ~nd 'thlll
t1:lIIM,
~'
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Nations to maintain this obligation. The League and the U;p.ited
Nations have been successful in many instances in preventing incipient
hostilities or in stopping actual hostilities by cease-fire orders supported
by collective security. measures or international peace forc.es. But in
some cases they have failed because the underlying dispute was not settled, as witness the Second World War and the subsequent hostilities in
Kashmir, Korea, Palestine, and Vietnam. States, although agreeing to
settle disputes by peaceful means, have not been willing to accept general
obligations to adjudicate their international disputes when agreement
fails. The League of Nations Covenant, the United Nations Charter,
and the World Court Statute do not establish such an obligation, with
the result that serious disputes remain unsettled, hostile armies· face
each other on opposite sides of cease-fire lines or national frontiers,
and hostilities have often been renewed in violation of armistices.
Dr Anand, the author of .the authoritative treatise Compulsory
Jurisdiction of the International Court of Justice (Bombay, 1961), has
in the present book examined the entire problem of international
adjudication in detail. He presents the history of efforts to settle international disputes by adjudication, the reasons. for the. slow progress
of such efforts in the past, the reasons in the contemporary world for
the reluctance of states to accept obligations to submit cases either to
arbitration or to the International Court of Justice, the possibilities of
developing the .instruments and procedures of adjudication to meet
these objections, and the prospects for the future. There have been
compilations and histories of international arbitrations and judicial
settlements; there have been commentaries on the World Court; and
the problem of international adjudication has been dealt with in books
on international law; but I am not awa,re of any treatise on the"subject
of international adjudication as .comprehensive and judgmatical as
. .
this book.'
In the introductory· chapters, Dr Anand emphasizes the need in
the· atomic age for .methods of settling international disp~tes peacefully
and definitively, and presents a brief and rather discouraging 'history
of actual international adjudications,of commItments to adjudicate,
and of tribunals to facilitate adjudication, from the ancient empires
of .the East, through the classical l mediaeval, and modern periods, to
the present time. The bulk of the book is devoted to the current
situation. Here is·a full discussion of the problem of organizing tribunals
and selecting their personnel to assure impartiality,· wisdom, and the
confidence of the disputing states; of the problem: of defining the obligation of states to submit to adjudication so that international tribunals
will have jurisdiction to decide important disputes and confidence that
their judgements will be observed; and of the problem· of developing
i,nternationallaw so that the parties to a dispute will believe, on the oneJtand,that its' roles and principles are so comprehensive' arid precise that'
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the tribunal cannot avoid applying them and, on the other hand, that
they are so flexible and the application of the law in our changing world
will so protect the interests and values of litigating states that the
decision will be considered just.
Dr Anand does not question the extreme difficulty of solving these
problems in a world of states with diverse ideologies, national cultures,
political systems, and stages of economic development; with many conflicting interests; and with pride in their sovereignty, sensitivity to
their prestige, and suspicion of the intentions of other states and of
the impartiality of international authorities. He explains the problem
in the light of history and contemporary international relations in great
detail and with remarkable insight. H:e makes suggestions for improvement of the organization, composition, jurisdiction and procedure of
international tribunals and of the law they apply, and comes out with
the conviction that, in view of the need to avoid nuclear war, gradual
progress towards the rule of law through a broadening r81e of adjudication can be anticipated.
Arnold J. Toynbee, influenced by Radhakrishnan's interpretation of
Hinduism, has concluded from his st~dy of history in all civilizations.that
the world would benefit from a synthesis of Western and Indian thought. *
Western thought based on Platonism, Christianity, and Science gives
high value to precise concepts, accurate observations, the equality of
man, the technological control of nature, and economic progress; Indian
thought based on Hinduism, Jainism, and Buddhism gives high value to
introspection, tolerance, and human relations understood from a long
experience in maintaining a viable society, usually without central political authority, among peoples of varied races, languages, customs, and
ideologies in close contact with one another. India has suffered much
.from the four horsemen of the apocalypse in "its long history, and. its
problems today are monumental, resembling in some respects the proble:dJ.s of the world.
.
Dr Anand is. an Indian well-schooled in legal analysis, familiar with
the history and civilization of his country, and capable of utilizing the
experience of the West in the system of international law and politics
developed in the last four centuries. He is thus in an exceptional
position to contribute to the synthesis suggested by Arnold Toynbee
and to the establishment of what President John F. Kennedy called a
"world safe for diversity". He takes a broad view of his' subject,
examines all positions with toleranc~, and analyses them with conceptual
acUteness. Students of international law, advocates of peace, and
national decision-makers will find much of interest and some encouragement from this important book.

Quincy Wright
*Arnold J. Toynbee, A Study of History (London, 1954), vol. 7, pp. 735-6.

PREFACE
This book contains a somewhat revised versionorfthedoctoral dissertation I submitted to the Yale Law School in 1964. Much to my regret,
the publication of the' book ha~ been delayed for reasons beyond my
control, and I have not been able to undertake an extensive revision
'Of 'it. ,,' Although several developments have occurred"since then, I
believe that the basic structure of international courts remains' the
same, and the dismal picture of states hesitating to submit int~tnational
disputes to them has,'f anyt;hing,become a little more glqomy. ,
,
, '.Constant employment .of
permanent international courts has
always been. an elusive' goal. In a speech at a public sitting of the
International Court 6f Justice on 24 February '1970, the President of'the
Co'url said'that 'the 'Court 'had~"achievea what it had never 'pefore
achieved in the 25 years of its ~xistence; it disposed of all its outstandingjudidal woi'k,so that there are today no cases
requesis 'for advisory opinions outstanding' on the Court's General List."
" Although he insi~ted that"it would be unwise to attach any particuhn'
sigriificance to it or draw any conclusions from' it ~s regards judicici1
settlement of international disputes in genel"al", he ended his speech
, on
a somewhat
melancholy note by echoing the words of his predecessor,
. ', .. '._ "....'
,.... r",'
President Guerrero, at the inaugural session of the CO)1r~" on !8. April
1946: "On the fidelity of States to the principle of paCific 'settlement
depends the constant employment of the Court. On the consciences of
the judges depends the justice of the Court's decisions."l
Recent concern for what appears to be a steadily dwindling role of the
International Court and a desire to bring about its renaissance have
-result~d in extensive debates in and outside the United Nations about
the role of courts in the settlement of contemporary international conflicts., The 1970 Report of the Sixth Committee on the "Review of the
Role, of the International Court of Justice" stated that, although
several representatives regarded the recent request (of 29 July 1970)
by the Security Council for an advisory opinion on the Namibian
(South-West Africa) question, the first and only such request in
twenty-five years, "as an encouraging sign ... [they] agreed that the
Court had not been functioning as might have been expected and that
it had not fulfilled the hopes of the drafters of the Charter as the principal judiCial organ of the United Nations."2
On the recommendation of the Sixth Committee, the General Assembly
adopted a resolution - Resolution 2723 (XXV) - on 15 December
1970, about the "Review of the Role of the International Court of
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Yearbook of the International C01Lrt of Justice, 1969-70, pp. 116-17.
Doc. A/8238, 11 December 1970.
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Justice". Emphasizing "the desirability of finding ways and means of
enhancing the effectiveness of the Court", the General Assembly
invited "Member States and States parties to the Statute of the
International Court of Justice to submit to the Secretary-Gener~, by
1 July 1971, views and suggestions concerning the role of the Court
on the basis of the questionnaire to be prepared by the SecretaryGeneral".
It also decided to discuss the r81e of the Court at its twenty~sixth
session "with\a view to taking such appropriate measures as may seem
desirable".
In accordance with this resolution, the Secretary-General prepared
a questionnaire (UN Doc. OR 311/55 of 5. March 1971) on the role
of the Court and circulated it to the Member states of the United
,Nations and states parties to the Statute of the Court, and invited
them:to suhmit their "views and suggestions concerning the role of the
Court".
Thus, when the whole international community is engaged in a
re-examination of the International Court's role and function,a book
on the utility, authority, and importance of the role of international
courts in international life is, I believe, timely, and may prove. to be
of some use to all concerned.
_Washington.

n"c.

R. P.
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CHAPTER I

INTRODUCTION
Hmminity is faced today with an unparalleled challenge. The increasingly rapid multiplication of weapons capable of shattering the globe,
the successful orbiting of the artificial satellites and launching of guided
and intercontinental ballistic missiles, the continued and hostile bipolarization of the world, the precarious "balance of terror" between the
two groups, and the resulting tension between states:-all these and many
other aspects of the contemporary world society have put mankind in a
very dangerous situation. The urgent need for simple survival has forced
scientists, statesmen, lawyers, philosophers, and all others to find out
different means to save the world from the holocaust of an atomic-missile
war which, if it ever comes, is bound to aIlllihilate civilization and may
wipe out the very human race. WorId peril today has become every
man's responsibility.

"Interdependent" but "Disunited" World
"One world or none" has for a long time sounded exaggerated, a catching phrase but not quite true. The time has, however, come to accept
the truth of this statement in several respects. It is a pressing reality, -an
actual condition of mankind, produced by a century of change which
has tied all the peoples of the earth in unprecedented intimacy of contact, interdependence of welfare, and mutuality of vuli:terability. The
ever-accelerating means of travel and communications have already obliterated the distance between the farthest lands and made the world too
~all. The economic situation sim~larly makes the adoption of "one
world" inevitable. We are told, for example, that a Ford automobile contains material from forty countries. But most important, nuclear switches can now be pulled expunging whole nations and their peoples from
the face of the earth; no state is invulnerable. Not only prosperity but
peace has become indivisible. There js always a danger of a limited war
developing into a nuclear catastrophe.
Nonetheless, in spite of this absolute interdependence of states, "one
world" is in some respects still an ideal and an aspiration. Even under
the shadows of a possible nuclear catastrophe the world is deeply divided. Since the Second World War, mankind has witnessed a fierce political and ideological struggle. Amid immense -slaughter and suffering of
that war, the issue of world power came out hanging between the two
giants, the United States and the Soviet Union, which survived the war
with strength enough to become political rivals for the domination of the
I

2

INTERNATIONAL COURTS AND CONTEMPORARY CONFLICTS

world in one form or another. The world, divided into two groups, plunged into a bitter cold war and a most dangerous armament race.
Apart from this power and ideological struggle, between the Communist and non-Communist states, but not quite detached from it, there
arose ~ther strong and bitter divisions between colonial and anti-colonial,
"new" and "old", and developed and underdeveloped states. The period
after the war has been marked by great political upheavals in various
parts of the world. In Asia and Africa, huge masses of poverty-ridden,
dominated people have entered the political arena in search of a better
life .which would provide them subsistence, if not abundance. Having
achieved their political independence, the "new" states of Asia and
Africa want to improve their lot and increase their political influence.
They no longer want to be ignored or by-passed. Furthermore, they want
to wipe off the old colonial rights, remove the feelings of racial inferiority, and develop their underdeveloped economies, and are struggling
hard to achieve their purposes. Thus, based on historical, political, economic, and cultural factors, there are seemingly irreconcilable conflicts
between these poor, newly independent, underdeveloped states ·and the
"old", colonial, industrial, Western Powers.
Thus even a cursory look at the history of international relations since
the Second World War makes it clear that there is little "unity" in the
world; in fact there seldom was so much disunity. The world today is
seriously divided by ideology and aspirations. It .reposes uneasily in fragile peace. "One world" is still a dream.

Absurdity of War and Means to Peace
Until a few short years ago-perhaps even as late as the Second World
War-"war or peace" was a reasorable choice. Although war has always
been regarded as "the foulest blot on our civilization", and its banishment has remained an ideal for all men of goodwill who for centuries
have been engaged in a "war against war", it remained, until recently,
the acknowledged test of sovereignty. International law never denied its
legitimacy as the ultima ratio, the final argument between nations. But
at that time the cost of war could be balanced against its possible results. Today the possibility of a total war Qf absolute weapons has ended
the reasonableness of this choice. War has become total and therefore
absurd.
In spite of the wide recognition of these facts, however, we are caught
in a strange dilemma. For the first time in history, men find themselves
preparing for a war which, as they know and admit among themselves,
none of the combatants can win. War can no longer be ·"a continuation
of politics by other means". No political aims, no "national interests"
can be achieved by it.. Still claiming to be "driven by the needs of ·selfdefense, by noble intentions,by fear of the ignoble aggression of the
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other", the two super antagonists, even as they talk of peace, are engaged in the preparations for war. Having acquired the most fearful )Veapons, they are engaged in. frightening each other, and themselves as well.
What one considers a defence the other considers a threat. ,"In the vortex
of the struggle, each is trapped by his own fearful outlook and .by his
fear of the other; each moves and is moved within a circle both vicious
and deadly."! The resulting stalemate and the dilemma posed by the
new weapons were very wellsumm'arized by a former President of the
United States when he said that "there is no alternative to peace".
It is widely admitted, however, as the Charter of the United Nations
wisely recognizes, that peace and security, even in the limited sense of
freedom from physical violence, cannot be obtained by arbitrary fiat and
sheer balancing of power. A peace if it is to endure must include the
conditions of peace and reduction of the unbearable frustrations which
drive men to violence. 2 Thus, in accordance with the general consciousness of mankind, the UN Charter insists upon a peace "in conformity
with justice and international law", declares among its major objectives
the development of "friendly relations among nations based on respect
for the principle of equal rights and self-determination of peoples", and
promises "to take other appropriate measures to strengthen: universal
peace".3
.
.
In the present age of revolutionary changes-changes in science and
technology, changes on the political plane with the horizontal extension
of the international society, changes on the economic and social plane
when millions of the world's poor, who have so fqr been exploited, ignored, and abused are rebelling against their standards of living as well as
against social and racial barriers, and changes in transport and communications which have interwoven the whole globe into a single small unit
-statesmanship is faced with a great challenge. With the new stimulus
of promise. and threat in the wake of the development of atomic energy,
it is not to be expected that common men allover. the world will reduce
their demands." It has in fact been rightly pointed out that "because 'of
man's deep, rising demands for consideration 'and because .of all these
interdependencies, a world half-slave 'and half-free cannot endure".5 In
this complex situation,' no simple solutions can be expected. However
dogmatic and monistic certain writers may be in explaining the causes
of war and the means to peace, no panacea has been or can be found
C. Wright Mills, The Causes of World War III (New York, N.Y., 19(0),p: 18.
S. McDougal and Gertrude C. K. Leighton, '''The Rights of Man in the
World Community: Constitutional illusions versus Rational Action", Myres S. McDougal and associates, Studies in World Public Order' (New Haven, Conn., 19(0),
W- 337-8.
3 u~ Charter, Article 1.
4 McDougal and Leighton, n. 2,p. 339.
5 Ibid., p. 343.
1

O? Myres

4

INTERNATIONAL COURTS AND CONTE:MPORARY CONFLICTS

to cure all the ills of the international society. As the framers of the
UN Charter have made it clear, it is necessary to try every device
which shows ,promise of contributing to the conditions of peace. It is
~ neither possible nor advisable to depend upon any single device. Our
approach is, if we may so put it, analogous to a shotgun rather than a
rifle, inasmuch as it reflects distrust of, anyone aim at a solution and a
preference for releasing a volley of shots in the general direction of the
problem with the hope that not all shots will be wasted.
do not know
for certain which approach. to peace is valid, so we try them all. 6
But apart from this simple common-sense stand, it has been correctly
pointed out that war after all is a complex phenomenon, produced by a
variety of causes, and can be eradicated only by the simultaneous application of a number of carefully interrelated methods. There is no simple
or certain answer to the problem of war. The complex problem requires
adequately complex means to control it. 7

We

Peace through Law
In man's long struggle for peace, one of the oldest and most ubiquitous approaches to peace has been the pacific settlement of international
disputes on the basis of law. Convinced that wars generally occur when
nations disagree, it is suggested by several men of goodwill that we must
create between nations a system of dispute-settling by law comparable
to that which we take for granted in relations between individuals.
Supremacy of law within nations, we 'are reminded, ensures the freedom
of man. Supremacy of law in the community of nations can free mankind
from the dread of a nuclear war. If force has to be removed from international relations as a means for the settlement of international dis..:
putes, it is asserted, it must be replaced by some better and more satisfactory means. It must be replaced by law, based on reason, right, and
justice. There is a strong body of opinion today that "peace founded
on law is the only means of permanently repelling the spectre of war;
the only means of giving men security and confidence in the future;
the only means of permitting peoples to dedicate their efforts to economic, social and cultural well-being".8 As the former ~resident of the
United State~, Dwight D. Eisenhower, declared:
6 See Inis L. Claude, Sr, Swords into Plowshares: The Problems and Progress of
International Organization (New York, N.Y., 1962), edn 3, p. 221.
7 Ibid., pp. 221-2. See, for a detailed and masterly analysis of the causes of war,
QufD.cy Wright, A Study of War (Chicago, m., 1965), revd edn, pp. 1284 ff.
8 See Message of Sorge Alessandri, President of Chile, to the President of the
American Conference on World Peace through Law, Messages from Heads of the
Governments to the Continental Planning Conferences on World Peace through the
Rule of Law (A Pamphlet published by the American Bar Association) (Washington, D.C., 1963), p. 4.
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Man's hope for world peace does not rest in opposing anned camps, but in an
idea. That idea is the concept of the rule of law as the means for settling disputes
among sovereign states. The idea is a simple one. But the acceptance of this course
of action by the community of nations is a goal which has eluded man throughout
his history.9

The establishment of an effective rule of law, which, according to
several think.er~, is the only way to save. the world from the· impending
annihilation, implies the intercourse of nations, and international contacts
and relations of individuals, by regal concepts, standards, and procedures which are in accord with the universal demands of peoples everywhere. 10 nus requires (i) an acceptable body of law that is accessible
and up to date, and is in harmony with the growing aspirations of the
overwhelming numbers of the peoples of the world; and (ii) some effective and impartial machinery for deciding the disputes that cause tension in the world as it is today. The eventual goal is a free, secure, and
peaceful world of interdependent states adhering to common standards
of justice and international conduct and subjecting the use of force to
the rule of law.
While the ideal is admitted, the difficulties in its achievement must
not be underestimated. On the path of success there are many pitfalls
and immense difficulties· which seem almost insurmountable. Unlike national society, the international society is not a homogeneous group.
There are different peoples, with different cultures and ideologies, different backgrounds, different religions, different languages, and different history. To bring them all under a common rule of law is no easy
task. But, we are warned, it is necessary because the alternatives are
unacceptable at any cost.
We have tried to see in the following pages the r~le that law does and .
can play in the settlement of international disputes. An ·attempt has been
made to examine the potentialities of third-party judicial settlement in
promoting a world public order of J:uman dignity. It is true, we may
admit beforehand, that law is no panacea, but neither is it absolutely ineffective and a mere slave of politics. It has always occupied, and will
continue to occupy, an important place in the everlasting struggle of
humanity against unreason. It might still be found to· have vast potentialities as yet unexploited. It is definitely one of the promising approaches to peace.

9 Quoted by Radhabinod Pal, "International Law in a Changing World", in Inter1II8tiona1 Law in a Changing World (New York, N.Y., 1963), p. 88.
10 C. S. Rhyne, Statement opening the Boston Conference on World Peace through
Law, in Rule of Law among Nations (Digest of Proceedings of Regional Conferences
ol Lawyers, American Bar Association's Special Committee on World Peace through
Law) (Washington, D.C., 1959), p. 47.
-
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Pacific Settlement of Disputes
Institutions and procedures for the adjustment of differences under
law are at once the hope and despair of all those who reflect seriously
upon the relations of nations. Most adjustments of controversies among
members of the international community are accomplished, as in any
other community, through the continuing processes of discussion a?-d
negotiation. The method of direct negotiation, despite its greater complexity in our time, is fundamentally the same as it has been practised
for ages. Long experience shows that even strong conflicts of interests
can usually be solved by discussion, though the great majority of disputes are relatively simple and offer no real pretext for hostilities. I1:\s
a fact, though not so well known as it ought to be, that for every dispute
which becomes known to the general public, probably more t~an ten
have been settled by the quiet process of negotiation between diplomats
and legal advisers. Direct negotiation is the commonest means to settle
disputes and, thanks to its influence, the daily rhythm of international
life is much more peaceful than would otherwise be the case.
It is when we come to consider the alternative procedures to which
recourse may be had when negotiation fails that the deficiencies of the
international system become disturbingly 'apparent. The traditional alternative procedures for the settlement of international disputes, if violence is to be avoided, include good offices and mediation, commissions
of inquiry, commissions of conciliation, arbitration, and judicial settlement. Good offices involve the intervention of a state not concerned in a
dispute, which endeavours merely to bring the parties together without
going so far as to propose a definite solution. In mediation, however, a
third party, acting upon request or spontaneously, intervenes in a dispute and suggests a solution to the two parties, a solution which, needless to say, is not binding on them. Several successful and unsuccessful
attempts have been made in recent years to solve some international disputes through these time-honoured procedures under the auspices of the
United Nations and even outside of it.l l
The third "non-judicial" method of settlement is the inquiry carried
out by an impartial commission into the disputed facts of a controversy
with the hope that clarification of facts might lead to a settlement of the
dispute. The method has been successfully applied in a few cases as we
11 Thus, for instance, the United States offered its good offices in the successful
settlement of disputes between Indonesia and the Netherlands in 1947 and 1962,
and between Burma and Indonesia in 1951. Lately, in 1962, the United Kingdom and
the United States assisted India and Pakistan in their Kashmir dispute. In 1958,
the United States undertook a shnilar lnission for France and Tunisia. Mediation
has also been practised by the United :N'ations as, for instance, in the Palestine and
Kashmir questions. See, for these and other cases, Andre Gros, "Peaceful Settlement of Disputes-Mediation and Conciliation", in International Law in a Changing
W orlel, n. 9, pp. 49-50.
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shall discuss below. Another "non-judicial" method for the settlement
-of disputes is through submission to a conciliation commission which is
expected not to decide the rights and wrongs of the case,blit merely to
break the deadlock in which the two parties find themselves and suggest a solution which the. parties mayor may not accept. Though these
non-binding methods of pacific settlement have been found useful in a
few cases, and they have been contemplated or detailed in a great number of treaties, as we shall see below, on the whole their. use has not
been very encouraging. One necessary limitation of these methods is
that they are not binding and that the acceptance of the settlement reached through them is only discretionary. They can still be found extremely valuable in many a dispute. Where they fail, recourse must be had
to some more satisfactory, acceptable, and binding settlement if force
is to be avoided.
It is here that we find the last two judicial procedures, arbitration and
judicial settlement, helpful. Arbitration is a procedure "for the settlement of· disputes between states by judges of their own choice and on
the basis of respect for law" .12 Judicial settlement implies the submission of a. dispute to a permanent body of judges for decision according
to law. The superiority of these procedures to the "non-judicial" means
of pacific settlement is undoubted. Human experience has devised no
means of pacific settlement as effectual as the opportunity to secure
judgement of a competent and upright court of justice. As we have noted
at another place:
An international court, where justice is administered equally and impartially to the
small as well as to the great, will go far to substitute the rule of law for the rule
of man, order for disorder, and equilibrium for instabiHty. Besides, a judicial decision binds the parties, not only on the legal but also on the moral plane, much
more strongly than political solutions in which one of the parties to the dispute, or
even both the parties think that they have been treated unjustly. The impartiality,
thoroughness and ability with which a judicial court performs its tasks produces
confidence in the members of the community and consequently increases their readiness to submit their differences to iUS

In fact one of the basic foundations· of a civilized order is a system of
courts with jurisdiction to decide any disputes that might arise. Historically the rule of law parallels the growth of civilization.
But even if all this is admitted to be true, the problem is how far the
courts can be helpful in solving disputes between independent states,
jealous of their sovereignty, and sceptical about leaving control over
12 Hague Convention for the Pacific Settlement of International Disputes, 1907,
Article 37.
13 R. P. Anand, Ccnnpulsory Jurisdiction of the International Court of Justice
(Bombay, 1961), pp. 6-7.
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their affairs. It is all too well known that no state is under an obligation
to submit its disputes to any third-party settlement without its own conseht. Law today stops short at international disputes. The result is that
we live in a jungle world imperfectly ameliorated by humanity's continuing struggle against unreason. How far courts can help bring order
in this disordered world is the theme of our thesis.

Plan

of Work

We have started with a brief historical review of third-party judicial
settlement for the obvious reason that the present cannot be adequately
understood, nor future prospects reasonably assessed, without some
knowledge of the tendencies and continuities which emerge from the
past. We have tried to see in a short space the long history of international arbitration and how it has come to develop from a more or less
diplomatic bargaining to a strictly judicial procedure. We have also
examined the various drawbacks of arbitration procedure, objections that
came to be raised against it, and d§mands for some better machinery,
and then noticed the long struggle in the formation of a permanent judicial body which culminated in the establishment of the Permanent Court
of International Justice, which has come to be continued in the form of
the International Court of Justice.
In Chapter III we have examined the present institutional structure
of international courts and its inadequacy. The need for adequate and
effective machinery for dispensing justice in international relations
cannot be over-emphasized, if courts have to play any useful role in the
settlement of international disputes. We have discussed the need and
feasibility of improvement in the international court system and different ways in which it may be effected.
Chapter IV relates to the composition of courts. There is no doubt that
the character and personality of the judges are of great importance in
the administratibn of justice. In the unorganized international community, where jurisdiction of courts is entirely voluntary, it is particularly
essential to find judges who may enjoy the complete confidence of the
states. Scepticism about the impartiality of "alien" judges has always
been the underlying fear all through the history of internationalarbitration and judicial settlement which has affected its course in no uncertain degree. We have tried to examine in this chapter the different
criteria for the qualification of judges, procedure for their selection, and
provisions for maintaining their integrity, with special reference to the
problem of impartiality of the International Court of Justice. With an
eye on its record, we have discussed how it has fared, and how far it
has been able to create confidence among states about its impartial and
conscientious behaviour in the settlement of international disputes.
Chapter V is devoted to a discussion of the jurisdiction of international
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courts. It is familiar knowledge that, unlike national courts, an international court may not decide any dispute unless specifically empowered
to do so by the parties in dispute. An international court derives its life
and vitality from the agreement of the parties. There is no doubt that
the real usefulness of a court depends upon the jurisdiction conferred
upon it. One can hardly deny that some form of obligatory jurisdiction
to settle international disputes peacefully 'and in a civilized way is the
sine qua non for the preservation of peace. The system whereby a state
may refuse to settle its disputes with another with impunity engenders
an anarchical situation which may easily become catastrophic. Still we
find the situation rather depressing. There has been a general backsliding in the acceptance' of obligations relating to the compulsory adjudication of international disputes during recent years. An attempt has
been made in this chapter to examine the various conditions necessary
for the courts to exercise jurisdiction, the necessary limitations of the
courts, the need for extending the jurisdiction of the courts, how far
jurisdiction has come to be conferred, particular reasons for the reluctance of different groups of states to accept the judicial means for the
settlement of their disputes, general causes for the present neglect of
international courts, and some possible ways to alter for the better the
present depressing picture.
Chapter VI deals with an examination of the law to be applied by the
international courts. Unlike the municipal field, where courts are en, dowed with compulsory jurisdiction, function in a relatively homogeneous society, apply a comparatively systematic and well-defined body
of law, and work under the shadow of sovereign legislative bodies which
can modify and change rigid and obsolete principles, because of the
voluntary nature of international adjudication, in the international field,
parties themselves claim to specify the hiw to be applied by the courts,
a law which, in spite of these guidelines, is generally found to be notoriously imprecise, fragmentary, uncertain, and controversial. Furthermore, legislative procedures for modifying or amending the obsolete
principles are woefully lacking: there is no supranational legislature,
custom is slow, unsystematic, and uncertain, and the possibilities of arriving at any far-reaching agreements in the present heterogeneous,
divided world society are by no means bright. The situation has become
all the more precarious because of the present revolutionary changes, as
we have described above, which have made traditional international law
extremely deficient and, at several places, obsolete. Furthermore, the
present system of international law has come to be challenged by Communist Powers on the one hand, and Asian-African countries on the
other, who claim not to be bound by several of its principles. We have
tried to discuss in this chapter the effect of these different factors on
the r8le that the courts can and do play in the settlement of disputes.
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We have examined the general prescriptions of law that are· made by
the parties, the power of the courts to give decision ex aequo et bono,
claims about the clarification and codification of international law, the
possibility of a declaration of non-liquet, the protests of some countries
in regard to the applicability of the present system of international law,
the role that courts play in the development of international law, and
some conditions which are necessary for improving the present situation.
Chapter VII is a recapitulation of our conclusions and a final look at
the role that the courts. can play in the settlement of international disputes and bring peace to our troubled world.

CHAPTER n

HISTORICAL REVIEW
History of Demands for Third-Party Decision
Among the institutions of human society, the institution of third-party
judicial settlement of international disputes has perhaps been the slowest
and the longest in maturing. In spite of centuries of the highest and noblest efforts of practical statesmanship, it can hardly be said that its
foundations have been securely laid. It will still require years of endless
struggle to make it as useful an institution in the international field as
it is in the national field. But even then, whether we shall be able to
reach that ideal is a doubtful proposition.
Arbitration in the Ancient World
The history of arbitration, as we shall see in the following pages, is a
long story of slow progress. As a means of third-party settlement, it is
to be found from the earliest times. There were perhaps a few scattered
instances of third-party settlement in the ancient Oriental world, the
true character of which can hardly be determined in the absence of
necessary details. 1 It is generally known, however, that the Greeks looked upon the idea of arbitration with a large degree of favour and often
resorted to it among themselves. But it may be noted at the outset that
arbitration among the Greeks was limited to the Hellenic world, and so
was not truly international. They never agreed to arbitrate their differences with foreign countries. The foreigner was a "barbarian" 'and
was treated with contempt. He was considered inferior and was regarded
as an enemy. Equality was entirely lacking, and the element of confidence, so essential to the success of arbitration, was wanting. These arbitrations were therefore inter-Grecian rather than international; for the
Greeks considered themselves as members of one and the same family.2
Though it is true that the Hellenic states were politically separate and
distinct, their language was the same; their religion had a common origin; and their gods spoke a Greek dialect. Their laws were different, but
they were Greek in the sense that they had no suggestion of the foreigner
in their make-up. There were thus a thousand bonds between themreligion, language, art, love of athletics, a common origin-the bond
1 Jackson H. Ralston, International Arbitration from Athens to Locarno (Stanford, Calif., 1929), pp. 153-4.
2 J. B. Scott, The Hague Peace Conferences of 1899 and 1907 (Baltimore, Md.
1909), vol. 1, pp. 195-6; Robert C. Morris, Lectures on International Arbitration and
Procedure (Delivered before the Yale Law School) (New Haven, Conn., 1906), p.l4ff.
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of political identity alone being lacking. "Here was a case where a
Greek city could hope to have its differences with another Greek city
decided by Greek judges of their own choice, on the basis of respect for
Greek law."3 Generally, private individuals and sometimes neutral city
states were chosen as arbitrators. The arbitrator, who was bound in the
most solemn manner scrupulously to discharge his trust, conducted the
business with· religious care, heard the parties or their agents, and received their proofs. The sentence, drawn up in duplicate, was usually
deposited in the temples or other public places, and both parties bound
themselves by oaths to execute it. 4

Roman Period
If the Greeks resorted to arbitration for the settlement of controversies of "secondary importance" and only among themselves, it was never
approved in theory or applied in practice by ancient Rome. That great
Republic not only looked upon the foreigner as an inferior but, ever
smce its origin, aspired to universal domination and devoted its foreign
policy to this end. Treaties of peace, of friendship, and of alliance were
indeed made with foreign peoples, but in the hope of their ultimate subjection. Considering them as inferiors, Rome neither could, nor would,
submit to their decision. The claim of superiority over other nations,
which was the very negation of arbitration, was completely realized when
Rome became the mistress of the world. There was no question of equal
rights between a sovereign and its subjects, and other peoples under the
Roman Empire could only present petitions.5 In fact, at first the Senate,
and afterwards the Emperor, as absolute "arbitrators", gave audience
to representatives of peoples who had petitions to present. But the Romans are not reported to have played the rale with very good faith. Thus,
in a boundary dispute between Africans and the people of Ardea, they,
as arbitrators, decided the point at issue by seizing the disputed territory themselves. There was a similar case about 180 B.C. between Nola
and Naples, which Cicero proclaimed as "surely deceit and not arbitration". 6
3 J. B. Scott, Sovereign States and Suits (New York, N.Y., 1925), pp. 107-8; Morris, n. 2, p. 2. The most cornmon subject of disputes among the Grecian cities was
as to frontiers. But matters of commerce and of religion were also fruitful causes
of trouble and frequently brought the people to the verge of war. War, indeed, was
not infrequent; but the Greek spirit was said to have been inclined to arbitration.
See Morris, ibid., and Ralston, n. 1, p. 158.
4 J. B. Moore, "International Arbitration: Historical Notes and Projects", Collected Papers (New Haven, Conn., 1944), vol. 2, pp. 28-29; Ralston, n. 1, pp. ,159-65;
Morris, n. 2, p. 3.
.
.
5 Moore, n. 4, pp. 30-31; also see Scott, n. 3, p. 199; William L. Penfield, "International Arbitration", American Journal of International Law (Washington, D.C.),
vol. 1 (1907), pt 2, pp. 335-6; Morris, n. 2.
6 M. Merignhac, quoted by Moore, n. 4, p. 31; Ralston, n. 1, pp. 169 1'£.
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Arbitration in the Middle Ages
Arbitration, therefore, in ancient times, seems to have been the consequence of the lack of a complete and unified political organization between peoples otherwise bound together by common religion, literature,
and general civilization. After the fall of the Roman Empire, the Church
established its supremacy, and Christianity created a strong tie between
nations bound together by that religious doctrine. The Church acquired
great influence, and the Popes regarded themselves as representatives
of God on earth, above sovereigns. Innocent III declared. himself the
sovereign mediator on earth, a claim inconsistent with arbitration, because the Pope would act as sovereign judge and not as arbitrator appointed by the parties, and an arbitration, if it existed at all, would be
forced, not voluntary.7 The authority and superiority of the Popes came
to be recognized, however, and they were often freely chosen as arbitrators. Thus, Popes Alexander III, Honorarius III, John XXII, and
Gregory XI arbitrated in a number of European quarrels. Pope Alexander VI settled a dispute between the Spaniards and the. Portuguese as
to the new world by drawing an imaginary line from pole to pole. It is
doubtful if such a settlement can be called arbitration. s
By the second half of the Middle Ages, the supremacy of the Popes
came to be challenged by the German Emperors, who regarded themselves as successors of the Roman Caesars. They also attempted, like the
Popes, to constitute themselves as natural arbitrators between kings.
Their pretensions, however, did not succeed, and in the few cases in
which they figured as arbitrators, everything was excluded which might
have implied their supremacy over other monarchs. 9
Feudalism, which extended
over Europe, also helped in the development of arbitration during the Middle Ages. It naturally encouraged
the vassals to accept their lords as judges of their respective grievances.
But the relation of superior to inferior was fatal to arbitration in the
usual sense of the word.
Neutral Greek cities, as we have said earlier,1° were often chosen as
arbiters in disputes between two other Greek city states. This tradition
was continued in the Middle Ages; for example, the Republic of Ham-

all

7

Scott, n. 2, p. 202. According to Revon: "The Popes were not merely judges but

also legislators; they made the law and at the same time that they made it, they
interpreted it to their own fashion, leaving no remedy to the states submitting to
their sentence. In fact by the political intrigues in which they were engaged, they
often became judges and parties in the same cause; their sentence was not objective
but subjective, thus no impartiality; above all, ... they esteemed themselves sovereign; consequently they could not recognize above them any principle of justice."
Quoted by Ralston, n. 1, p. 175.
.8 Scott, n. 2, p. 202; Ralston, n. 1, p. 181.
9 See for further discussion, Ralston, n. 1, pp. 182-3.
10 Moore, n. 4, pp. 32-34; also see Scott, n. 2, p. 203; Ralston, n. 1, pp. 182-3.
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burg was chosen, by the treaty of Westminster of 1655, to act as arbitrator between Great Britain and France to decide the question of damages
on ,both sides from the year 1640. The Parliament of France, "renowned
for their wisdom and equity", was also chosen to settle disputes between
foreign sovereigns.u
In quite a few instances, eminent jurists, such as the doctors of Padua
and Bologna, were chosen as diplomatists and arbitrators between the
different states of ItalyY~
But although the instances of arbitration are quite numerous during
the Middle Ages, they are trifling in number and importance compared
with the multitude of controversies settled by the sword. Moreover, strictly speaking, they cannot be called arbitrations because the Church, at
the height of its power,imposed its will upon parties in controversy.
The Papacy was in reality more of an intervenor than an arbiter. Similar was the case with the Emperor. In fact, in arbitrations anterior to
the seventeenth century it was very diffic'\llt to separate cases of mediation or intervention from those of arbitration, either because the terminology was not very definite or perhaps the distinction was not very clear
by that time in the minds of the negotiators. Thus Ralston tells us that
the arbitrators were called without distinction "arbiters", "arbitrators", and "amiables
compositeurs", no distinction being made between the terms, a difference later made
by the French Code being too subtle and too learned for the writers of the cornpromis of the Middle Ages,13

Whatever the true nature of these arbitrations, as a means of thirdparty settlement they continued to be used quite frequently throughout
the Middle Ages. As absolute monarchies gradually came to be establishedin Europe, however, in the words of Merignhac, arbitrations became more rare. They diminished in number during the fourteenth
and fifteenth centuries and from the end of the .sixteenth century to the French
Revolution they had almost disappeared from the international practice,14

It is not difficult to discern the reasons for the neglect of this "civiliz-·
ed" means of settlement of international disputes during this loiIgand,
in several respects, gloomy period. From the beginning 'of the sixteenth
to the opening of the nineteenth century, we find the great war movements of European nationalities-aggression, bloodshed, and desolation
on a colossal scale. The feudal lords were replaced by kings and emperors in whom the warlike spirit still lived. "I saw", said Grotius, writing
Scott, n. 2, p. 204; Ralston, n. 1, pp. 183-4.
12 Scott, n. 2, p. 204; Ralston, n. 1, p. 183-4; Morris, n. 2, pp. 4-5.
13 Ralston, n. 1, p. 179.
14 Quoted by Penfield, n. 5,p. 237.
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at this time, "throughout all Christendom a readiness to make war which
would cause the very barbarians to blush for shame."15 This period of
international aggression and. crim~the age of the Inquisition, of the
acquisition of colonies; the age of the Thirty Years War, and of the Seven
Years War, or rather the age of perpetual war-reached its culmination
at the opening of the nineteenth 'century in the Napoleonic campaigns.
There was no place, as we have said, for any "civilized" method of settlement of international disputes' during this period; As Rousseau explained:
Could they [sovereigns] submit themselves to a tribunal of men who boasted that
their power was founded exclusively on the sword, and who bowed down to God
only because. He is in heaven?16

In fact, up to the end of the eighteenth century, there was little or no
attention paid to arbitration except by a handful of philosophers or
idealistic writers who were themselves very general and always vague
and, in any case, ineffective being much ahead of their times,17

Arbitration under Jay's Treaty and After
The practice of arbitration revived only after the appearance of the
United States on the horizon of the international scene. But it is interesting and important to note that, as though it were some unwritten law
of nature, arbitration as a means of settling international disputes, appears to have been inseparably connected with the existence of a number
of sovereign political units, politically independent, but joined together
by common ties in many other respects. That is what we found during
the Greek times; 'and it was the same story during the Middle Ages. The
practice of arbitration even during modern times has not been very
different.
In the early years of the nineteenth century, as is well known, it was
the United States and Great Britain which did most to put life into this
old, almost dead, praCtice. In the words of a great scholar, with great
15 Quoted by Benjamin' F. Trueblood, "International Arbitration at the opening
of the Twentieth Century", Development of the Peace Idea (Boston, Mass., 1932),
~~

.

Quoted by Scott, n. 2, p. 210.
17 See Ralston, n. 1, pp. 115 ff. Even Grotius, whose work De Jure Belli ac Pacis,
published in 1625, had so great an influence in regulariZiing the irregular practices
of war, devoted only one section of a single chapter to the discussion of arbitration,
and that also in a very vague way. See Ralston, n. 1, pp. 118-19. Other schemes and
p-roiects for perpetual and universal peace by writers such as· Cruce, Sully, Penn,
Abbe de Saint Pierre, Rousseau, Vattel, Pufendorf, Kant, Benthem,· and others, had
Little or no practical effect. See Ralston, n. 1, pp. 118-27; J. B. Scott, Introduction to
William Ladd's An Essay on a Congress of Nations (New York, N.Y., 1916), pp. xixxviii.
16
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insight and personal knowledge, "there are probably not two countries
in the world under separate sovereignty whose citizens have more closely interwoven interests than those of Canada [or Great Britain] and the
United States or whose national interests are in greater degree common".18 The new republic owes its separate existence to a revolutionary
war in which the thirteen colonies attained independence because they
were a little less half-hearted than the mother country. But though
"blood is no sure guaranty against bloodshed", the community of race
was reinforced by other factors and common interests which created a
predisposition in favour of resort, not to force, but to investigation and
adjudication. These reasons Corbett has himself succinctly stated in one
of his recent studies:
On the American side was at first weakness that might have tempted the more
powerful state to dictate terms. But the United States was a huge and distant country where it was difficult and costly to bring overwhelming force to bear. Canada
presented an exposed British flank-a valued possession that might easily be lost.
lDuring the early years of the new republic, European politics continued to be too
threatening to Britain to permit the detachment of large military and naval resources for trans-Atlantic action. Moreover, the rising American nation was a valuable
market and an immensely important source of food and raw materials that war
would cut off. Reinforcing these considerations was a common tradition of respect
for law and legal procedures.19

In spite of all this, as Corbett goes on to tell us the whole story,
as the United States became more established and powerful, the choice
of arbitration or negotiations rather than war hung delicately in the
balance, and in 1812 resort was actually had to arms. It is interesting
to note how, in the course of nearly a hundred and sixty-five years of
the practice of modern arbitration, the Governments took their decision
to arbitrate only after a serious calculation of the values at stake and
the risks .involved. It is also instructive to see "the intermingling in one
process of negotiation and arbitration, with the threat of force at times
not in the remote background". 20
Jay's Treaty
On 19 November 1794, there was concluded between the United States
and Great Britain a treaty, commonly known as the Jay Treaty, in

18 P. E. Corbett, The Settlement of Canadian-American Disputes (New Haven,
Conn., 1937), p. 1. As President Taft also said: ''The two peoples have the same
language and literature, the same law and civil liberty and the same origin and
history. . . . [Moreover] the jealousies and encroachments of neighbours in the
thickly populated regions of Europe have not been present to stir up strife." "United
States Supreme Court the Prototype of a World Court", Judicial Settlement of International DisPutes (Washington, D.C., 1915), no. 21, p. 17.
19 Percy E.Corbett, Law in Diplomacy (Princeton, N. J., 1959), pp. 138-9.
20 Ibid., p. 139.
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which were laid the foundations of modern arbitration. The circum.,.
stances in which this treaty was concluded were most critical. There
were very sharp differences and bitter feelings between the two countries, resulting from the independence of the former colonies,21 and it
did not seem possible to come to any peaceful solutions. Being convinced, however, that it was in the greatest interest of his country to settle
the disputes through peaceful methods, President Washington,22 fully
conscious of the obstacles and resentments that he must encounter, but
undaunted by them, resolved to send Chief Justice John Jay to England
to settle the differences through peaceful negotiations.23 With very great
difficulty Jay was able to settle a few controversies with England; and
those which he could not resolve, he persuaded England to submit to arbitration. He thus preserved the peace of his country 'and introduced to
the favourable notice of the modern world arbitration as a means to the
settlement of those disputes which it had not been possible to adjust,
through diplomacy. But this he did at a great risk to his own popularity,
for he himself shared the unpopularity of his treaty stimulated by partisan feelings in the United States. It almost ruined the political career of
Jay and deprived him, according to some observers, of the Presidency for
which he seemed destined. Jay was burned in effigy, and both he and
his treaty were damned by the anti-Federalists from one end of the
country to the other.24
Criticized at the time as a surrender to Great Britain, Washington
withheld for a time this unpopular treaty from the Senate; but even in
the storm of personal abuse Washington possessed suffi.9ient influence
to win the necessary two-thirds vote in the Senate in which exactly twothirds were Federalists. But the opposition then moved to the House of
Representatives, where, after two months of heated debate, the appro-.
pdation to implement the treaty was passed by the narrow majority of
21 They had to do with the division of territory vaguely defined in the Treaty of
Paris, 1783, in which England recognized American independence; compensation
for slaves carried off in the course of hostilities, and the payment of pre-revolutionary debts due from citizens of the revolting colonies to continuing British subjects. See Corbett, n. 18, p. 5; Morris, n. 2, pp. 16 ff.
22 He was ~upported by Hamilton and the Federalists, who insisted that the
American nation must have peace in which to develop unity and strength. See Corbett, n. 18, p. 5.
23 There could not be a better choice for President Washington to make. Even
as Secretary of State for Foreign Affairs, before he was succeeded by Jefferson, he
sent a report, dated 21 April 1785, to the Congress, recommending the settlement
of all disputes with Great Britain through arbitral procedure. See J. B. Scott, "The
Status of the International Court of Justice", Judicial Settlement of International
Disputes (Washington, D.C., 1914),' nos. 15 and 16, pp. 14-15.
24 Scott, n. 2, pp. 210-11. Also see Scott, "Introduction" to The Hague Court Reports (New York, N.Y., 1916), p. x.
2
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three on 30 April 1796, ten months after the Senate's narrow approval.2 &
In view of these intense feelings, it is not surprising that the three
arbitrations held under the Jay Treaty were not uniformly successful.
The Commission under Article V to determine "what river was truly
the river St Croix, mentioned in the said treaty of peace [of 1783'], and
. forming a part of the boundary therein; ..." was successful. Article V
provided that Great Britain and the United States should each appoint
a commissioner and should agree upon a third. In case of their inability
to agree, each should propose the name of a person and from the two
names so proposed one should be drawn by lot in the presence of the
original commissioners. The commissioners appointed by the two Governments had no difficulty in 'agreeing upon their man, and, after two
and a half years of surveys, personal visits· to the region, and study of
myths and legends, the three rendered a unanimous award on 25 October 1798, which was accepted as identifying the St Croix. "A readiness
to give and take, rather than any application of legal norms", writes
Corbett, "was the secret of success, and the method of reaching a decision was rn.\e of urbane bargaining rather than adjudication as adjudication is conventionally described."26
Whatever the reasons may have been for the success of this case, the
commission charged with settlement of the debt issue did not have such
success and had to give up in "acrimonious failure". To settle the unfortunate controversy, Article VI of the treaty provided that five commissioners were to be appointed,two by Great Britain, two by the United
States, and
the fifth, by the unanimous voice of the other four; and if they should not agree in
such choice; then the Co:rruTIissioners named by the two parties shall respectively
propose one person, and of the two names so proposed, one shall be drawn by lot
in the presence of the four original Commissioners.

All decisions were to be by majority vote of the comnussIOners present, provided that those present included the fifth commissioner and,
in addition, at least one British and one American commissioner. The
four commissioners, having failed to agree on the fifth member, had to
resort to the lot which fell upon John Guillemard, a British subject resident in Philadelphia. Thus constituted, the commission started its work
in 1798, but within three months the proceedings took "on a tone of
acerbity and distrust". Heated statements and counter-statements by the
American and British nominees contributed to such a state of tension
within the commission that it led to its dissolution. Taking advantage
of the clause that at least one American commissioner must be present
Corbett, n. 19, pp. 140-1; Scott, n. 2, pp. 210-11.
I'1l~f) exclaims: "The first boundary arbitration was
a happy compromise." Morris, n. 2, p. 20.
25

26 Corbett, n. 19, p. 145. Morris

HISTORICAL REVIEW

to render proceedings valid, both the American commissioners, by with.
drawing at first temporarily to prevent any particular decisions, and then
finally, brought the commission's activities to an end. The matter was
finally disposed of by direct negotiation, the British Government accepting a lump sum of £ 600,000 by a treaty of 8 January 1802. 27
The third commission, to settle the claims of American and British
creditors based upon "irregular or illegal captures or condemnations of
their vessels and other property" during the Br~tish-French war, under
the authority and commission ox His Majesty, was set up under Article
VII of the Jay Treaty. The fiv~ commissioners were to be appointed as
provided in Article VI. Here the lot for a fifth commissioner fell upon
an American, Col. Trumbull. The British commissioners walked out, at
one point, to prevent the decision of a case which they thought was
outside the jurisdiction of the commission held in London. They returned
only when their reasons for withdrawal were overruled by Lord Chancellor Loughborough, But in 1799, on hearing of the withdrawal of the
American commissioners in Philadelphia, the British members withdrew
"by way of protest and in order to stimulate an agreement that would
'<. permit a resumption of proceedings. This proved impossible," The London
~ commission resumed its proceedings and finally made an award only after
the agreement in 1802 of the debt issue, as explained above. In view of
these historical facts, it is difficult to disagree with the terse remark of
Professor Corbett that the susfension of this commission "pending the
settlement of the debts issue haa. re-emphasized how narrow may be the
distinction between arbitration and diplomatic bargaining unmixed with
legal forms".28
Soon after the settlement of these disputes under the quasi-arbitral
procedure of the Jay Treaty, however, there began a new period of tension between the two countries, which culminated in the war of 1812-14.
The Treaty of Ghent of 1814, which restored peace, provided for four
arbitrations on territorial questions. Only two commissions, charged respectively with the question of sovereignty over certain islands in the
Bay of Fundy and the question of the division of the St Lawrence River
and,Lakes Ontario, Erie, and Huron, reached practical solutions which
were in fact "a triumph for the diplomatic, rather than strictly judicial,
approach".29 The other disputes, after failure of even quasi-judicial pro27 Corbett, n. 19, pp. 141-4.
28 Ibid., p. 144.
29 J. L. Simpson ~nd Hazel Fox, International Arbitration (London, 1959), pp.
2-3; Corbett, n. 18, p, 9. Speaking about the decision rendered under Article 4 of
the Treaty of Ghent, M. de Lapradelle and Politis remarked: "Although in form
this decision appears to be a judicial one, it is at bottom only a compromise....
The commissioners were not as impartial as might have been desired. Each of them
worked as far as he could for his own government, after the manner of. skillful
lawyer, not that of a judge." Quoted by Hans Wehberg, The Problem of an Inter-
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cedu.res, .were settled through repeated diplomatic negotiations in the
Webster-Ashburton treaty of 1842, but not before they had engendered
a lot of ill will, tension, and minor troubles between the two countries.
As Professor Corbett rightly observes, "there has been no small element
of sheer luck" in the hundred and forty odd years of official peace between these two closely knit nations. 30
In spite of the limited success of these early arbitrations, they
gave a great impetus to the process of arbitration and, especially after
the Congress of Vielma in 1815, Europe began to look with favour upon
the settlement through arbitration of those disputes which diplomacy
had failed, or was unwilling, to settle. Thus, prior to the close of the
American Civil War, apart from the twenty-seven arbitrations to
which the United States waS a partY"ll various arbitra~ions were held
during this period: in twenty-four of the cases, only European states
were parties; in fourteen cases, a European state was a party along with
a Latin American state; in four cases only African states; and in two
cases Latin American states were parties on both sides. 32 After the
American Civil War, the successful completion of the Alabama claims
arbitration between the.United States and Great Britain stimulated a
remarkable activity within this field, ·and within three decades following
this, there were almost a hundred international arbitrations between
various states.33 Thus during the nineteenth century arbitrations were
. v~ry frequent. There are differences among writers as to the exact number of arbitrations held between 1794 (Jay Treaty) and 1899, when the
First Hague Peace Conference was called. For example, W. Evans
Darby instances no less than 471 cases,S4 but, as Phillipson remarks,35
Darby, in his "laudable enthusiasm", has included a considerable number
of inter-state arrangements which can~ardly be regarded as arbitrations.
Fried, in his .Handbook of the Peac~ Movement, enumerates about 200.
national Court of Justice (Oxford, 1918), p. 17.
30 Corbett, n: 18, p. 11. Even the solutions reached by the Webster-Ashburton
Treaty were hardly satisfactory to both the parties. The fact that Lord Ashburton
had married an American wife was frequently thrown in his face and the. "Ashburton Capitulation"-as Lord Palmerston called it-was assailed in Parliament with
extreme bitterness. Corbett tells us that even now the settlement is frequently mentioned in Canada "as evidence of the alleged· futility of expecting justice in disputes
with the United States". Corbett, n. 18, pp. 11-12. See also Morris, n. 2, pp. 22-23.
31 The United States conducted ten arbitrations with Great Britain; four with
other European states; and thirteen with Latin American states; the US-Mexican
commission, established by a convention of 4 July 1868, disposed of more than
2,000 claims. See Manley O. Hudson, InternatiO'lULl Tribunals (Washington, D.C.,
1944), p.4.
32 Ibid.
33 Ibid., p. 5; Simpson and Fox, n. 29, p. 10.
34 W. Evans Darby, International Tribunals (London, 1904), edn 4, pp. 769-900.
ll5 Coleman Phillipson, Studies in :International Law, p. 28.
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La Fontaine gives a list of 177 up to the year 1900. Judge J. B. Moore
is more conservative and lists only 136 cases of international arbitrations

during the nineteenth century, out of which, the United States and Great
Britain were each parties in 57 arbitrations.36 Though, as has been well
said by Descamps, arbitration is not a question of mathematics, the
increasing number of. arbitrations in every 20-year period show a continuous improvement in the submission of international disputes to the
judicial means ofsettlements7 during the nineteenth century.
As is of course natural, arbitration was in the beginning a purely facul-.
tative matter. States did not promise in advance that if a dispute arose
between two of them, they would settle it by arbitration. They waited
until the dispute had arisen, and then, if both parties considered the question suitable and were agreeable to its settlement by arbitration, they
signed a treaty, called a comprO'mis, which established the arbitral.tribunal, decided the procedure, and defined the issue. But early in the nineteenth~entury, states here and there began to insert in their treaties an
arbitral clause by which they agreed to submit to arbitration disputes in
regard to the interpretation of the treaty ·and, in some cases, also to
arbitrate other specifically enumerated types of controversies. The number of such treaties slowly increased, but it was not until the end of the
nineteenth century that they became common. As J. W. Garner tells us,
public sentiment in favour of the conclusion of treaties of this kind increased in proportion as the value of arbitration was demonstrated by
the increasing frequency with which important cases were satisfactorily
adjusted by recll'llrse to this mode of settlement. Thus, although there
were only four· arbitration treaties between 1828 and 1850, 38 of them
were signed during 1851 to 1900.38
The happy settlement of the AI:a.bama Claims controversy in particular
powerfully intensified· the popular demand for more frequent recourse
to arbitration. Peace societies, labour associations, societies for the study
and promotion of international law, and even national Parliaments now
36 Quoted by Scott, n. 2, pp. 224-5; Norman L. Hill, ''British Arbitrati~n Policies';,
IllteT1ULtional Conciliation (New York, N.Y.), no. 257, February 1930, p. 75.
37La Fontaine arranges in tabular fonn the arbitrations from 1794 to 1900.
During the period 1794 to 1800, he ·enumerates four arbitrations; during 1801 to
1820, eleven; from 1841 to 1860, twenty; from 1861 to 1880; forty-four; from 1881 to
1900, ninety. Thus we see that excluding the periods between 1794 to 1800 and 1821~, the number of arbitrations doubled within each successive 20-year period. During 1821-1840, the period left out by La Fontaine, there seems to have. been 8 arbitzauans. See Scott, n. 2, p. 226; James W. Garner, Recent Developments in InternaiioaaI Law (Tagore Law Lectures, 1922) (Calcutta, 1925), p. 468.
3S Denys P.· Myers, "Arbitration Engagements", World Peace Foundation Pamphlet Series, vol. 5 (1915), no. 5. William R. Manning lists 228 arbitration treaties to
'Irirlch American states became parties between 1822 and 1910, only 19 of which
were concluded before 185G. William R. Manning, Arbitration Treaties among the
A:lRerican Nations (New York, N.Y., 1924), pp. ix ff.
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joined in the demand. The Institute of International Law, in order to facilitate recourse to arbitration, formulated model rules of arbitral procedure in 1875 and, in 187'7, urgently recommended the insertion of a
compromis clause in all treaties. There followed a series of treaties between some European states and again between European and South
American states containin~ compromissory and general arbitration
clauses. 39

Drawbacks of Arbitration during This Early Period
In spite of all the enthusiasm for arbitration during the nineteenth
century, it is important to remember that though it proved useful for
the settlement of a number of international disputes, it never developed,
at least according to some writers, to the stage of a strictly judicial process as the latter term is normally understood. Apart from the difficulties
in the constitution of an arbitral court, which might be greatly complicated and even unduly influenced by the passions aroused by the
conflict in process, there was always a more or less prolonged period of
uncertainty as to whether a given dispute would be referred to arbitration or a suitable commission would be set up, during which scope was
allowed for disputes to sour relations almost to the point of danger.
Moreover, the procedure in an arbitration was closely akin to diplomacy.
The tribunal was set up by diplomatic means after a: dispute had become
acute and operated under a diplomatic agreement, compromis, laying
down rules for its guidance. 4o In fact it is difficult to disagree with Judge
Lauterpacht that the mixed commissions after the Jay Treaty "were
frequently little short of bodies of negotiators putting forward their
claims in the form of legal arguments".41 The result was, remarks an-·
other author, that arbitration generally "implied negotiations and diplomacy, bargaining and compromise, not clear-cut decisions in favour of
one or the other of the litigants".42 After a profound study of arbitral
settlements during the period from 1798 to 1855, De Lapradelle and Politis opine that the arbitrators of that period oscillated between compromise and mediation.43
Even the celebrated Aldbama case, which is said to have done more
than any other case to advance the "judicial" settlement of international
See Chapter 5.
Thus Scott says: "Arbitration springs out of diplomacy, or takes up the question where diplomacy has left it, and it is feared that the spirit of compromise inherent in diplomatic adjustments is carried over into arbitral procedure and finds
no inconspicuous place in the award." Scott, n. 23, pp. 38-39.
41 H. Lauterpacht, Function of Law in the International Community (London,
1933), p. 221.
42 Henry B. F. Macfarland; "The Supreme Court of the World", Ju.dicial Settlement of International Disputes, no. 14, November 1913, p. 14.
43 Quoted in Wehberg, n. 29, p. 20.
39

40
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disputes, was no exception and "was not settled in a precisely legal manner", as most of the observers agree. As is well known, the question
submitted to arbitration by the Treaty of Washington of 8 May 1871 between Great Britain and the United States, in simple terms, was whether the acts of the Confederate cruisers of British origin and their use
QfBritish ports as bases of operation inculpated Great Britain with such
violation of neutral duty to the United States during the Civil War as
to render Great Britain liable for damages. It is important to note, how-ever, that the justice of the claims was not to be determined by the tribunal simply in accordance with its own notions of existing international
law. As Professor Corbett remarks, "the United States Government was
unwilling to take such a risk".44 Great Britain agreed that the tribunal
should take as the basis for its decision the three so-called rules of the
Treaty of Washington, declaring at the same time that those rules were
not at all a statement of principles of international law in force at the
time, but that it accepted those rules for the sake of good relations. between. the two countries and in order to establish a precedent likely to
be useful in the future. Ralston, therefore, rightly comments that this
'Case "was a greater triumph for diplomacy" than for arbitration since
the "prior work rendered the labours of the Geneva tribunal little more
than that of a jury of award, settling the amount of damages under the
-eye and direction of the Court".45 Even after this spade work, the claim
for indirect or consequential damages included .in the American case
gave rise to such intense feelings that there was a possibility of the failure of the whole arbitration. 46 It was only "a ruse within the tribunal
itself" and clever avoidance of these claims that saved the arbitration.47
It was in this manner,as many writers point out, that the majority
of cases were decided. According to Wehberg, in many cases the legal
basis of the dispute was so weak that the arbitrators were expressly
authorized to compromise. This was, for example, the case in the dispute
between France and Holland concerning the boundary of Guiana-Surinam.48 Similarly, "the nUmerous cases in which sovereigns acted as arbitrators show that the parties were exclusively concerned with the adjustment of the dispute, not with strictly legal decis.ion".49 Referrfug
to the Northeastern botLndary dispute between Canada and the United
States, submitted to the King of the Netherlands under Article 5 of the

a

H

Corbett, n. 19, p. 153.

45 Ralston, n. 1, pp. 198-199; see for similar views Simpson and Fox, n. 29,
JlP. 8-9; Wehberg, n. 29, p. 21; J. L. Brierly, "The Judicial Settlement of Interna-

tional Disputes", in H~ Lauterpacht and Waldock, eds., The Basis
.1l1ten1ational Law (Oxford, 1958), p. 93.
4ti See Corbett, n. 19,
152-6.
n Ibid., p. 155.
~ See Wehberg, n: 29, p. 22.
41 Ibid.
'
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Treaty of Ghent, the American Minister to the Courtof St James, Gallatin, not unreasonably pointed out in a letter, dated 30 October 1826,
to Secretary of State Henry Clay:
An umpire, be he a King or a farmer, rarely decides on strict principles of law: he
has always a bias to try if possible to split the difference, and, with that bias, he
is very apt to consider any previous proposal from either party as a concession
that his title was defective, and as justifying a decision on his part that will not
displease too much either party, instead of one founded on a strict investigation of
a title. 50

Even in other important decisions of those times the principles remained the same. Thus the famous arbitral court which dealt with the
dispute between the United States and Great Britain relating to the fur
seals in the Behring sea, rendered on 15 August 1893, what was "merely
an award by compromise".51 Though the decision was welcomed by Re-:
nault and Barclay "as an excellent one", it was, according to W ehberg,
"because of the fact that it was a compromise and declared neither party
wholly in the wrorig".52 As Barclay said about the decision:

.

In following the e~ample of King Solomon and in rendering an award which met
half the claim of each of the parties, the arbitrators conformed to a precedent of
ancient wisdom. 53

Shortly after the publication of the decision, the American counsel,
Carter, wrote to the Secretary of State of the United States:
Compromise of some sort seems to have been the necessity of the situation; and
when this is said, it means that the tribunal was no court at all, but a body of men
aiming to reach a solution which would either equally please, or equally displeasethe contending parties.54

In another important boundary dispute between Great Britain and
Venezuela, the decision rendered on 3 October 1899 by the Venezuelan
arbitration court, which sat in Paris under the presidency of Martens,
"was in its essence only a compromise". As the Revu.e Generale commented:
The arbitral tribunal appears to have satisfied the two parties. Venezuela, in fact,. .
saw the British claims cut down, and Great Britain obtained the acknowledgment
of her rights over a vast territory.55
50

Quoted by Corbett, no 19, pp. 146-7.

51 Wehberg, n. 29, p. 24. As Balch put it: 'The decision, taken as a whole, was

a,

compromise." Quoted by Wehberg, ibid.
52 Ibid., pp. 24-25.
53 Ibid., p. 25.
54 Ibid., p. 25.
55 Ibid., p. 26; for a similar view' see Foster, Proceedings of the American Society'
of Inte'rnational Law (Washington, D.C.), 1909, p. 30; and W. C. Dennis, "Compro-

msTOmcAL REVIEW

25

Many, and in fact most, of the cases settled during this period through
arbitral procedure have been criticized as nothing more than "compromises".This feature of these arbitrations manifested itself not only in
the method of selecting the arbitrators, but also in the freedom of states
rendering impossible a decision against the determined wish of one of
the parties. In fact, in a number of cases, the tribunals of this type Were
paralysed or grave difficulties arose when a member was withdrawn by
the state which appointed him~56 On the basis of this past history and
their own practical knowledge, some acute observers commented critically about the weaknesses of arbitration in general. 57 Thus, Macfarland
said:
The inner history of preparations for an arbitration is full of what has been called
by some of the participants "jockeying" over the selection of arbitrators, each of the
contestants vying with the other to get some advantage or supposed advantage by
the choice of particular individuals or the representatives of a particular nation,
rather than the ablest and most impartial judge.58

The illustrious American jurist, James Brown Scott, remarked:
Arbiters of parties' own choice are not necessarily impartial, and, if they were not
supposed to be friendly to the litigants, or at least open to argument by them, they
would not be chosen.... The umpire, it may be admitted, is an indifferent person,
but he is not independent. He is subject to the argument and influence of his national,
and therefore biased associates, and his future selection as umpire depends upon
the satisfaction which he may have given to the litigants in a particular case. 59

The fact that arbitration did not even in theory require jurists as arbitrators and had no code of procedure led to further drawbacks. Elihu
Root, speaking about the weaknesses of the arbitral courts, declared:
These tribunals are ordinarily made up by selecting civil servants, members of
the foreign offices, men trained to diplomacy; and the inevitable tendency is, and
the result often has been, that the arbitral tribunal simply substitutes itself for 'the
negotiators of the parties, and negotiates a settlement. 6o
mise-the Great Defect of Arbitration", Columbia Law Review (New York, N.Y.),
voL 11 (1911) pp, 496-9. Dennis remarks: ". . . it is generally.admitted that the
Behring Sea award and the British Guiana award, however useful they may have
been in disposing of very troublesome difficulties which might have led to war,
cannot be deemed to rank as judicial decisions."
;;;6 See Hudson, n. 31, p. 20; for specific cases see Lauterpacht, n. 41, p. 223.
;;;. See, for these and other arbitration cases which have been so criticized, Weh~ n. 29, pp. 16-29;. Dennis, n. 55, pp. 493 ft.
as Macfarland, n. 42, pp. 21-22.
5lI Scott, n. 23, p. 37 .
... Elihu Reiot, "The Importance of Judicial Settlement",' Judicial Settlement of
1lItenIationa1 Disputes, February 1911, pp. 7-8.
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In another address, on the eve of the Second Hague Conference, he
further stressed:
. . . arbitrators too often act diplomatically rather than judicially; they consider
themselves as belonging to diplomacy rather than to jurisprudence; they measure
their responsibility and their duty by the traditions, the sentiments and the sense
of honourable obligation which have grown up in centuries of diplomatic intercourse,
rather than by the traditions, the sentiments, and the sense of honourable obligations
which characterize the judicial departments of civilized nations. 61

Predisposed as the arbitrators generally were to dispose of the dispute,
they would not bother about the principles of strict law or parties' 'rights
under these principles. As Pohl said:
.The arbitrator desires to settle the dispute and to satisfy the parties through a decision which will ensure peace. He decides the matter not according to law, but dispose of it ex aequo et bono.62

So much was this predisposition to obtain an adjustment of the dispute that the reasoning upon which arbitral awards were rendered, particularly in the first half of the last century, was regarded as of merely
secondary importance. This idea was carried so far that in La Fontaine
alone there are twenty decisions of the last century which were not publishedat all. In fact, really well-reasoned decisions in the past century
were so few that La Fontaine felt called upon to draw special attention
to six cases in which the decisions were supported by sufficient
grounds. 63 This paucity of reasoning in awards of the arbitral tribunals, and a continual habit of relying more on equity than on law, did
not permit arbitration courts to fulfil one of :the most essential functions
of international adjudication, namely, the development of international
law. Thus de Lapradelle and Politis expressed the following opinion
upon the period up to 1855:
The authority which arbitration mighi: have exercised was greatly lessened. The
lack of ability on the part of those who drew up the decisions discredited arbitra61 Elihu Root, Proceedings of the National Arbitration and Peace Conference, 15
April 1907, p. 44. In fact, Dennis tells us that almost every American who represented the United States before an international tribunal made record of his conclusion that international arbitration showed the same tendency. Dennis, n. 55, pp.
494-5. For similar views, see Simeon E. Baldwin, "The New Era of International
Courts", Judicial Settlement of International Disputes, no. 1, August 1910, pp. 3-4;
Ernest Nys, "The Necessity of a Permanent Tribunal", ibid., no. 2, N~vember 1910,pp. 25-26; Macfarland, n. 42, pp. 9 if; President Eliot, "Defects of Arbitration asMeans of Settling International Disputes", Advocates of Peace (Boston, Mass.), no.
73, March 1911, p. 57.
62 Quoted by Wehberg, n. 29, p. 14; see also Scott, n. 23, pp. 38 if.
63 See Wehberg, n. 29, pp. 18-19.
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tion in the eyes of jurists, which was a serious matter at a time when text-books
bad, for two centuries at least, exercised absolute sway over international law.
Authors do not cite the decisions of commissioners, and commissioners never fail,
()n the other hand, to hunt up and cite the authors ... Arbitration was at that time
from a legal point of view much more the pupil than the master. 64

The situation, as we have seen, remained practically unchanged in
the second half of the nineteenth century. Even if the reasoned verdict
of some arbitration court. might contribute a sound precedent, the tribunal would dissolve after its award. An arbitration court lasted only
long enough to make an award in the particular dispute for which it had
been created. It did not develop its precedents for the future, from case
to case, as a permanent court would. It did not remain to defend and
build upon its reputation' and help in the development of a consistent
body of international law.

Demands for Better Machinery
This was the situation at the end of the nineteenth century. The abundant experience of the century had demonstrated the value· of arbitration as a method of settling international disputes; but it had also clearly
exposed its defects and deficiencies and the need for some more adequate machinery to facilitate a recourse to 'arbitrationaJid of a code of
international procedure to bring the issue to decision. During the nineteenth century, several projects for the establishment of an international
court with a permanent body of judges and a fixed procedure came to
be put forward. Thus plans for the creation of an international court
containing useful suggestions were made by Bluntschli; Lorimer, David
Dudley Field, J. S. Mill, Leone Levi, Edmund Hornley, Maurice Adler,
M. Bara, M. Goblet de Alviella, Elihu Burritt, Ladd, and others. 65 Apart
from these plans of private jurists and philosophers, a number of national and international societies and groups adopted different schemes
.. and projects for the establishment of an international tribunal. Thus, for
example,· the Inter-Parliamentary Conference, composed of British and
French members of Parliament, adopted an elaborate draft of a permanent court of arbitration in Brussels in 1895 which was later used
as a basis of discussion at The Hague in 1899. By the beginning of the
twentieth century, there was, therefore, a strong movement in favour
of the creation of such a court, and national Parliaments in various countries had adopted memorials to this end. 66

a

Hague Peace Conference, 1899
When, therefore, the 1899 conference was called at the invitation of
Quoted by Wehberg, n. 29, p. 20.
See Garner, n. 37, pp. 654 fT.; Wehberg, n. 29, Chapter 7.
66 Hudson, n. 31, p. 6.

6!
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the Tsar of Russia to consider "the most effective means of ensuring to
all peoples the benefitS of a real and lasting peace, and above all of limiting the progressive development of existing armaments", effort was made
to establish a permanent court which might make justice more acces:'::
sible to nations. The delegates of the United States had been instructed
by Secretary of State, John Hay, "to propose at an opportune moment,
the plan for an international tribunal, hereunto attached . . ., and to use
their influence in the conference in the most effective manner possible
to procure the adoption of its substance or of resolutions directed to .the
same purpose". Hay told them that "the long-continued and widespread
interest among the people of the United States in the establishment of an
international court . . . gives assurance that the proposal of a definite
plan of procedure by this Government for the accomplishment
of this end would express the desires and aspirations of this
nation".67 In the very beginning of' the conference, Julian Pauncefote, the British delegate, expressed the evident feeling of disappointment
by pointing· out to the Third Commission that if its labours were confined to the framing of the rules of procedure for the use of international
tribunals, whatever their merit might be, the cause of arbitration would
not be materially advanced. He suggested that before going deeper into
the matter, it might be useful and opportune to sound the commission
on the most important subject regarding the establishment of a permanent international court of arbitration:
If we want to take a step forward [said Pauncefote], I believe that it is absolutely
p,ecessary to organize a permanent international tribunal which may be able to
assemble at once upon requests of the disputing nations. This principle being· established, I do not believe that we shall· have much difficulty in agreeing on the
details. 68

...

This speech was immediately followed by a Russian proposition for a
permanent court. Both the British and Russian plans were referred to
the Committee of Examination. At the third meeting of this committee
another plan for a permanent court was presented by Holls on behalf of
the American delegation. The distinctive features of the three plans were
as follows:

English Plan
1. Designation by each of the signatory Powers of an equal number (two) of arbitrators, entered upon a general list as members
the court.
2. Free choice, from this list, of arbitrators called upori to fOrID
67 James Brown Scott, ed., Instructions to the American Delegates to the Peace

of

Conferences (New York, N.Y., 1916), pp. 8-9•
. 68 James Brown Scott, ed., The Proceedings of The Hague Peace Conferences:
Confer~nce of 1899 (New York, N.Y., 1920), p. 584.
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the active tribunal for the various cases where resort is had toar\ "·bitration.
3. Institution at The Hague of an international bureau serving as
a registry for the court and providing for the work of administration.
4. Institution of a permanent council of administration and supreme
. control, composed of the diplomatic representatives of the Powers
accredited to'The Hague, under the presidency of the Minister of
, Foreign Affairs of the Netherlands.

Russian Pla,n
1. Designation of five Powers by the present conference to serve
for a term to expire at the meeting of next conference; each Power,
in case of request for arbitration, to name a judge either from its
'own nationals or others.
2. Establishment at The Hague of a permanent bureau whose duty
it shall be, when the occasion arises, to advise the five Powers of
requests for arbitration addressed to it.
American Plan
1. Nomination by the highest court of justice of each state of a
member for the international tribunal.
2. Organization of the tribunal as soon as the adhesion of nine
Powers. thereto shoulq be assured.
3. Formation of the court called upon to sit in each particular case
according to conventions to be entered into between the states in
controversy. These conventions may call upon all the members of
the tribunal to sit or. several of. them, in unequal number-at least
three members. When the court is composed of only three judges,
none of them shall be a native, subject, or citizen of the states whose
interests are in controversy.
4. Right of the states, in certain specified cases and after a given
period, to a second hearing of the case before the same judges. 69
. The American plan was rejected outright because it was "absolutely
una,cceptable to most of the continental states". It was said that there
had not yet been sufficient experience in arbitration to warrant such a
continuously sitting tribunal, and that if one were provided, it would
remain idle for most of the year and might "become an object of criticism, if not .ridicule". A fear was expressed that such a tribunal would
assume a dignity and importance for which the nations were not yet prepared. Apart from this, the expense involved in the organization of the
court, which might have little or nothing to do, was also a consideration
69

Ibid., pp. 129-30.
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of no less iI):lportance.70 The plan of Julian Pauncefote, with the consent
of both the Russians and the Americans, was accepted as the basis of
discussion of the committee. Though this plan for the establishment of
a permanent court, or rather a list of jurists from which the arbitrators
might be selected for a particular case, had the support of most of the
delegates, the Germ.an Delegation was strictly against it from the very
beginning. The German delegates were instructed to make no secret of
the fact that their Government regarded the project of a permanent court
as injurious to the peace of the world rather than beneficial and would, .
therefore, remain remote from the project. 71 Zorn, the German delegate,
declared in the committee:
It must be recognized that the proposition now proposed and submitted to the

judgment of the committee is but a generous project; it cannot be realized without
bearing with it great risks and even great dangers which it is simple prudence fA)
recognize.72

He refused the suggestion of Asser that Germany should consent to
the establishment of a "temporary permanent tribunal" and reminded the'
committee that the Russian Government had modified its original project.
"The German Government had accepted the original Russian project
and no other [he warned] as the basis of the work of the Conference."
Then Nigra, the Italian delegate, appealed to the spirit of conciliation
and emphasized the consequences of a negative decision. "The impatience
with which public opinion awaits the results of our labours [said Nigra]
has become so great that it would be dangerous to disappoint them entirely, by rejecting the idea of a permanent tribunal." Zorn finally agreed
that 'he would co-operate with the committee; but it was to be understood that this would not bind his Government and that he would once
more refer the question to Germany.73
I'F was· not until a great amount of political pressure had been put on
Germany by other participant states, and it was reported by the German delegation to its Government that the continued German opposition to the plan would arouse a serious bad feeling on the part of the
whole conference, especially Russia, the United States, and Great Bri-,
tain, and would perhaps spoil the political relations with these countries,
70 Reports of Messrs White, Low, and Holls of the American Delegation to the'
First Hague Conference, regarding the work of the Third Committee of the Conference, n. 67, p. 53; also see Bourgeois, n. 68, p. 710.
71 Margaret Robinson, Arbitration and The Hague Conferences of 1899 and 1907
(Philadelphia, Pa, 1936), p. 71.
72 Proceedings, 1899, n. 68, p. 713. Germany's main objection seemed to have
been that its establishment would reflect upon German sovereignty, because Germany could not be a party to a court for the trial of German cases before other
than German judges or judges approved by Germany. See Scott, n. 2, p. 311.
73 Proceedings, 1899, n. 68, pp. 713-14.
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that Germany agreed to consider the proposal of a permanent court with
great hesitation. Germany had to choose between two evils: the one,
the court, harmless in itself; the other, the effect 'of a refusal, capable
of producing many dangers. Even then, it was only when the other countries agreed to the omission of obligatory arbitration, and conceded the
admission of a greater number of judges than provided for in the British
plan,74 that Zorn delivered the official communication of the German
Government. He was happy to be able to declare that his Government
had accepted the principle of the innovation in the form suggested because of the freedom left to the Governments to choose their arbitrators voluntarily from a list. His proposal to substitute "court" foJ,' "tribunal" in the title of the institution was accepted. 75
The details of the organization of the Permanent Court of Arbitration, as it was finally established by the conference, are 'found in Articles 20 to 29 of the Convention for the Pacific Settlement of International
Disputes,76 adopted by the Conference on 29 October 1899. Defining arbitration as the "settlement of differences between states by judges of
their own choice and on the basis of respect for law", the Convention declared in Article 16 that in
questions of a legal nature, and especially in the interpretation or application of
international conventions, arbitration is recognized by the signatory Powers as the
most effective, and at the same time the most equitable, means of settlement of
disputes which diplomacy has failed to settle.

For' the purpose of facilitating an immediate recourse to arbitration.
the signatory Powers agreed "to organize a Permanent Court of Arbitration, accessible at 'all times and operating, unless otherwise stipulated
by the parties, in accordance with the rules of procedure inse1ted in the
present Convention". (Art. 20). This Court was to be competent for all
arbitration cases unless a special tribunal was agreed to by the parties
to the dispute. (Art. 21). The judges were to be chosen by the signatory
Powers. Within three months, after the ratification of the Convention
each Power was to select "four persons at the most, of known competency in questions of international law, of the highest moral reputation,
and disposed to accept the duties of arbitrators".77 The same person
eouid be selected by different Powers. These persons were selected for
a term of six years and were eligible for reappointment. Their names
were to be inscribed, as members of the Court, in a list which should
74 Robinson, n. 71, pp. 75-82.
75 Proceedings, 1899, n. 68, p. 755.
76 Ibid., pp. 239-41.
.
77 Germany insisted upon four persons instead of two proposed in the original
plan ''because there maybe need of specialists of various kinds, economists, jurists,
military men,' diplomatists, etc." Ibid., p. 764.
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be communicated to all the signatory Powers by the Bureau. (Art. 23).
In order that the Court should be something more than a list of judges,
the International Bureau was established at The Hague to. serve as a
registry, to be the channel for communications relative to the meetings
of the Court, and to have the custody of the archives and conduct all
the administrative business of the Court. (Art. 22). To establish, organize, and supervise the Bureau, a Permanent Administrative Council,
composed of the diplomatic representatives of the signatory Powers accredited to The Hague, with the Netherlands Minister of Foreign Affairs
acting as President, was to be constituted as soon as possible after the
ratification of the Convention by at least nine Powers (Art. 28).
When the signatory Powers wished to have recourse to the Permanent
Court, the arbitrators were. to be chosen from the general list of ~em
bers of the Court. If the parties failed to agree on the composition of
the tribunal, each was to appoint two arbitrators, and these together
would choose an umpire. If the votes were equally divided, the choice
of the umpire was to be entrusted to an agreed third Power. In case
of disagreement, each party would select a different Power, and the
choice of the umpire was to be made in concert by the Powers thus
selected. (Art. 24). In case of a serious dispute between two or more
Powers, it was declared that the signatory Powers would consider it
their duty to remind the disputants that the Permanent Court was open
to them, and this action was to be deemed in the nature of good offices
. (Art. 27).
The Convention further formulatep. rules of procedure to be applied
by arbitral tribunals in the hearing and determination of cases submitted to them. It contained 28 Articles (Arts. 30 to 57) laying down rules
relating to such matters as the cO'mpTDmis, the choice of arbitrators and
umpires, the seat of the court, the function of agents and advocates, languages to be employed by the court, documents, binding effect of awards,
expenses of the parties, etc. These rules of procedure were, however,
little more than suggestions; they were not binding upon the parties. It
was merely. declared that they should "be applicable unless ~ther rules
have been agreed upon by the parties" (Art. 30), and, in fact, in a number of important cases brought before the so-called Permanent Court,
the parties agreed upon different rules of procedure which were embodied in the compromis under which the case was submitted to the
Court.78
An 'attempt was made in the conference to encourage more frequent
recourse to arbitration by creating an obligation on the part of the states
'to submit certain classes of controversies to arbitration. The Russian
78 This was true, for example, in Pious Fund case (1902), the Orinoco Steamship
Company case (1909), and the North Atlantic F~heries case (1910). See Garner,
n.37, p. 479.
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de}egation proposed obligatory arbitration for certain specified classes
of disputes. But thi9 absolutely harmless proposal equId not be adopted
and had to be dropped, as we have noted earlier, oQ. accq~ntof strong,
opposition of the German delegation which feltthatit,h~d~alreadydone
much by accepting the list of arbitrators. and. the Permanent Court,.
though the proposal-was acceptable to most of the other delegations.7~.
_ThUes we find that the only thing that the 1899 conference produced
was.the Permanent Court of Arbitration which in'.fact was neither.per~
manent nor a court, but merely a panel of .individuals . from which five
persons could be c1).osen to constit~te a tribUIlal if the parti~s agreed.
,voltwtarily to refer a case to the Court. Like.th~ old Holy ,Roman Empire; .
therefore, it did not merit its title. "In a word", declared Scott, "the.
Permanent Court is not:"p~rmanent because it is not cOInposed of permanent judges; it is not accessible because it has t() be constituted. to!,
each case; it is .nota"cOl,lrtbec,atlSeit,iS.not composed. of judges."8°As
Martens, the Russian delegate to the 19G7·conferenee,said, the Court
was but an idea which occasionally assumed shape and then disa,ppear00.81 So, "instead: of a permanenJ court,. the Conven:tion o£ 1899 gaV:e
but the phantom oLa court, an impalpable spectre,or to bemorepi~
cise yet, it gave us a recorder with alist".82 The high-sounding name
of this body, therefore, was "really a misnomer"83 and thoroughly inaccurate. 84
All the criticism mentioned earlier against arbitration was equally
applicahle to this Court' as well which, in fact, did not bring ,about any.
substantial change in the old system of arbitration.
.,
Second Hagtu! Peace Conference, 1907
The slight use made of the Permanent Court' of Arbitration before
79 See Proceedings, 1899, n. 68, p. 767. The opposition of Germany, says Robinson,
was founded on the fact that impartiality of the judges was not guaranteed, that
the submiSsion to an arbitration court made up of large and small states was not
consistent with the position of a Great Power, and tha:t there' was the possibility
that the calling of an international arbitration court would not be always suitable
iur peace and conciliation in international affairs. See Robinson, n. 71, pp. 49-50.
l.'O James Brown Scott, ed., The Proceedings of The Hague Peace' Conferences:
Coaference of 1907 (New York, N.Y., 1921), vol. 2, p; 319.
81 Ibid., p. 321.
82 Ibid., p. 234.
.
53 Manley O. Hudson, Permanent Court of International Justice, 1920-1942 (New
Ymk, N.Y., 1943), p. 10. In spite, of aU this criticism, however, it is important to'
~ r that the ·1899 conference, from the very outset, did not intend to set up
a court of justice but one of arbitration. See Robinson, n. 71, pp. 86-87.
:H This improper use of the words "court" and "permanent" created much con..,
:fusion in the public mind, and, as a prominent delegate to the Second Hague Con1ierenee tells us, many delegates to the conference ..failed adequately to grasp the
t1istinction between the so-called Permanent Court on the one hand and the tempor.i!!Y or special tribunal on the other. See Scott, n. 23, pp. 30-31.
3
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190785 came to be· interpreted generally as showing the general lack of
confidence 'in its impartiality. The unwillingness of some nations to
pledge themselves in' advance to compulsory arbitration was also attributed to the same cause. The delay involved in choosing a tribunal from
the list of judges, the great expense, and the long, complicated procedure
were all subjected to severe criticism. 86 Asser said it was a heavy movingorganism; <i it was difficult, it was long and costly to put into motion. 87 Moreover; a temporary tribunal, selected by parties in a case,
might be composed ·of ·diplomats and jurists and would not necessarily
represent anything but the confidence of the parties. Lastly, such a temporary tribunal could not be helpful in the development of international
law. 88
Several suggestions for improvement were presented from various
sources. The International Law Association, at Buffalo in 1899, set forth
a project for a court of arbitration whose judges should reside permanently at The Hague. Similar plans and resolutions were passed by the,
Inter-Parliamentai-yUnion in 1909, and by the second Pan-American
Conference in 1907./W Elihu Root, US Secretary of State, in his oft.repeated classic instructions to the American delegation to the 1907 conference; said:
There can be no doubt that the principal objection to arbitration rests not upon
the unwillingness of nations to submit their controversies to impartial arbitration,
but .'Upon an apprehension that the arbitrators to which they submit may not be
impartial. Ifhas been a very general practice for arbitrators to act, not as judges
deciding questions of fact and law 'Upon the record before them 'Under a sense of
j'Udicial responsibility, but as negotiators effecting settlements of the questions
bro'Ught before them in accordance with the traditions and usages and subject to all
the considerations and influences which affect diplomatic agents. The two methods
are radically different, proceed upon different standards of honorable obligation.
and frequently lead to widely differing results. It very frequently happens that a
nation which would be very willing to subject its differences to an impartial judicial determination is unwilling to subject them to this kind of diplomatic process.
If there could be a trib'Unal which would pass upon questions between nations with
the same impartial and impersonal judgment that the Supreme Court of the United
States gives to questions arising between citizens of the different states, or between
foreign citizens and the citizens of the United States, there can be no doubt that
nations would be much more ready to submit their controversies to its decision
than they are now to take the chances of arbitration. It should be your effort. to
bring about in the Second Conference a development of the Hague tribunal into
a permanent tribunal composed of judges who are judicial officers and nothing else,
85 Only four cases were
Second Conference met in
case, Japanese House Tax
93-94.
86 See Proceedings, 1907,
87 Ibid., p. 597. '
88 See Scott, n. 2, vol. 1,

decided by The Hague Court of Arbitration before the
1907: Pious Fund case: Venezuelan Preferential Claims
case, and Muscat' Dhows case. See Robinson, n. 71, pp.
n. 80, vol. 2, pp. 327, 597.
p. 443.

89

See Robinson,

n~

71, p. 98.
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Who are paid adequate salaries, who have no other occupation, and will devote
1heir entire time to the trial and decision of international causes by judicial me-

1Dods and under a sense of judicial responsibility. These judges should be so selected
from the different countries that the different languages shall be fairly represented.
The court should be made of such dignity, consideration, and rank that the best
2Dd ablest jurists will accept appointment to it, and that the whole world will have
absolute confidence in its judgments.9o

The above passage clearly pointed out the difference between the court
of 1899 and the court suggested in 1907'.91 In the very beginning, how-

ever, it was made absolutely clear that it was not the intention of the
conference to destroy the first institution, but merely to supplement it
by a real court.92 Thus, replying to the argument of Beernaert, the
Belgian delegate, that the institution of 1899 was preferable to the proposed court, which, with permanent judges imposed upon litigants, would
destroy the principle of selection which was the essence of arbitration,93
Edward Fry, the British delegate, said:
Ii it were a question of supplanting the Permanent Court by a new court to be
created, I should without hesitancy side with Mr. Beernaert, but . . . that is not
the question.
11ris scheme proposes to create a new court in addition to the present court. The'
two courts will work together toward the same goal and the one which appears to
answer the needs of the nations best will survive. The choice will be free to the
Dations, and it is very certain that the most effective court will be chosen. 94

Leon Bourgeois, the great French jurist, elaborated the idea still
further. Praising the Permanent Court of Arbitration, :he said:
We should not like to see the court created in 1899 lose its character as a real court
of arbitration entirely, and we intend to preserve this freedom of choice of the
jodges in all cases where no rule is provided.
Ill. controversies of a political nature, especially, we think. that this rule will always.
be the real rule of arbitration, and that no :nation, big or small, will consent to go
before a court of 'arbitration until it takes an active part in the appointment of the:members composing it.
But is this the same in questions of a purely legal nature? Can the same u.n-

Scott, n. 67, pp. 79-80.
The 1920 Committee of Jurists which drafted the Statute of the Permanent
Court of InternatioIllal 'Justice also said: "There was at times a tendency for the
<lIdlfirators to consider themselves as mediators rather than as faithful interpretas of law, as diplomats rather than as judges, as conciliators called upon to decide
IEDreen states in the way least painful to e~ch of them, rather than as judges whose
8Ey it is to administer impartial justice." Process Verbaux of the Proceedings, of
•
Committee of Jurists Appointed to Draft the Statute of the Permanent Court
('DIe Hague, 1920h p. 694.
'
!e See Proceedings, 1907, n. 80, vol. 2, p. 316.
!S lb:d., pp. 331-6; also see Ruy Barbosa, ibid., pp. 342-7.
H lbid., pp. 348-9.
H
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e~sjne~s and distru;stappear here? And does not every one :reillize that a real court,
composed()f real justices, may be considered as the most competent organ for deciding cpnt;roversies of this character and for rendering decision on pure questions
of law?95
,

·By -unanimous

.

agreement,therefore, the Permanent Court of Arbitration was maintained with almost no changes.
only modification of
great importance was that concerning the choice of arbitrators. According to Article 24, each of the disputing Powers could choose two arbitrators, both of whom might be its··subjects. The revised convention provided that only one of these arbitrators could be a national of the disputing
party or ~hosen £rem among' the persons selected by it as members of
the Permanent Court. This -change was necessitated to secure greater
impartiality of the judges. The other amendment to this article concerned the choice of the umpire. No provision had been made in 1899
for the possibility that the twoneutra:l Powers, selected by the disputing parties, might not agree upon an umpire. It was now stated that if
these two Powers could not come to an agreement within two months,
each was to name two 'candidates from the list of the court, exclusive of
th~ ~embers selected by the 'parties and not being nationals of either of
them. Then it should be detl:~rmined by lot which of the candidates should
be umpire96 (Art. 45). Lammasch, delegate of Austria-Hungary, objected tb this method as' dangerous because it would take away much of the
confid~nce in 'an arbitration tribunal; but no better method was suggested.

The

A rbitral Procedure
Most of the. origin,al articles establishing a code of arbitral procedure
were retained ;with few changes;' but some important additions were
. made. An important modification was' that introduced by Article 62
which. debarred member~ of the Permanent Court ofA-rbitration from
acting as agents, ,counsels or 'advocates except on behalf of the Power
which appointed then{. An important addition made, by the Convention,
of 1907 .was. a. series of rules 'providing for· a: system of "summary procedure" by a smaller tribunal composed of three judges (Arts 86-90) to
be applied,.. FlSRe;naulLe;xp:lained,to the. most frequent cases of arbitration, teclillical q~estion~'9f secondarY importance which required, prompt
solutioh.97
. The rules embodied in the '~onventions of 1899 and 1907 have been
, (:i-itidzed as relatively brief and general in character, arid by no means
regulating all the-importimtmatters of procedure. Most of them do not
k fact relate to arbitral procedure in the strict sens(;!but to the consti..
95 Ibid., pp. 350-1.
96 See Proceedings, 1907, n. 80; vol. 1, ·PP. 416-17; also see vol. 2, pp. 739-40.
97 Ibid., vol. 2, pp. 372, 732-6.
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tntion of the court; the compromis, etc., and some of them which do relate to procedure deal with formal matters of no great practical importance. When,' therefore; the parties actvally face each other in' court
"everything is chaotic so far as procedure is concerned".98

Proposed Court of Arbitral Justice
The American delegation seems to have been the only one to receive
definite instructions about the establishment of a "real" court. But th~
idea received wide support and Russia and the United States presented
plans for the establishment of such a court. Asser of the Netherlands,
who began the discussion in the first sub-commission 'of ·the First Commission, said that the cause of arbitration would be served more efficaciously by efforts tending to establish the permanence of the arbitration court. 99 Baron Marschell Von Bieberstein, the German delegate,
gave a powerful support to the idea. "We are ready to exert all our efforts
in working for the accomplishment of thistask."loo Choate then unfolded
and explained the American project. James Brown Scott elaborated the
technical points and the general principles upon which a permanent court
should be based. The American plan, it was said, was meant to preserve and perpetuate the excellent wo~k of the First Conference and
to build upon it a still nobler and commanding structure. The proposed
court was to be composed of not more than seventeen judges to be chosen so as "to represent all the different systems of existing law and procedure, all the principal languages of the world, all great human inte:'
rests, and a widely distributed geographical charqcter". The court should
meet annually at The Hague on a fixed date. Tliejudges should be of
equal rank and receive a salary from the commo~purse.No·judge was
to take part in the consideration or decision of any matter to which his
own nation was a party, unless otherwise agreed to by the parties. The
American proposition did not fill in the details of the court since it was
felt that they should be the result ()£ consultation among nations.101 .
The most important question was the selection of judges. The principle
of the equality of states inintern~tlonal law and the right of each to sit
in a tribunal ~as conceded: J.IDJ.es Brown Scott said: "It is obvious at
the ouJ;set ,that a court, to ~e. truly international, should represent not
anly one or many but all nations. It is equally obvious that a court composed of a single representative from ~ach and every soveteign nation
wuu1d be unwieldy. Forty-five judges, sitting together, might:compose a .
judicial assembly; they would not constitute a court."102 For :the consti:'
tution of a court, therefore, the material differences of' population, in~
~ See Garner, n. 37, p. 480; W. C. Dennis, American Jo'UriuiL of International Law;
7 (1913), pp. 285 ff.
.
" Proceedings, 1907, n. 80, vol. 2, pp. 232-5.
Ibid., p. 289.
101 Ibid., pp. 309-16.
102 Ibid., p. 321. .
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dustry, and commerce were to be taken into account. This the American
project tried to do.I°3
'
But there was strong. opposition particularly from most of the small
Powers. The spokesmen of this opposition were Beernaert of Belgium
and Ruy Barbosa of Brazil. The former opened the attack in an eloquent speech. He took up the question of the choice of judges, which
became the key-note of the opposition throughout the discussion. With
seventeen judges, he said, most of the nations would be represented by
no judge of their own and, therefore, it would be impossible to secure
their confidence. 104 Then followed declarations and statements of the
small Powers, Bulgaria, Haiti, Mexico, Portugal, Romania, Serbia, Uruguay, and Venezuela, which emphasized the necessity of equality in the
selections of judges, or a rejection of the new tribunal. 105 Barbosa
argued that it was impossible to organize the judicial settlement of dis'putes between nations in the same manner as disputes between nationals,
as that would mean the permanent subjection of states to an international
sovereign court. He opposed a tribunal which would supplant all other
arbitration tribunals as in no way beneficial to the sJ;Ilall states, nor-to
the cause of justice, nor, in consequence, to general good order and to
the welfare of mankind. 106
Following this discussion, the sub-commission decided to refer the
consideration of the project for the establishment of a permanent court
to a Committee of Examination, which spent five weeks in discussion
of the details. For the American plan was substituted a joint project of
Germany, the United States, and Great Britain. Choate and Scott of the
American delegation were the most eloquent champions of the plan,
while Barbosa was the most determined "and powerful opponent. Most
of the articles of the project were accepted without comment. But a
great struggle occurred over the questions of the number and the methodof the selection of judges. The small states were determined to prevent a settlement on any other basis than that of the absolute equalhy
of states. Scott admitted the difficulty. If each state was to appoint a
judge on the basis of absolute equality, it would create a judicial assembly, not a court. Although the existence of the right was not questioned, it was thought possible to regulate the exercise of the right. The
plan proposed was that each state should appoint one judge for the
court; the judges of the eight Great Powers, Austria-Hungary, France, .
103 The Russian Plan, presented by Martens, required all the members of The
Hague Court to meet periodically and elect a permanent tribunal. of three members.
The number of judges might be increased and the tribunal would always be ready
when any nation wished to have recourse to it. Russia was prepared, however, to
withdraw it in favour of the American plan. Ibid., pp. 325-8.
104 Ibid., p. 335.
105 Ibid., pp. 336-54. Only Panama and Persia favoured the project.
106 Ibid., pp. 342-7.
.
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Germany, Great Britain, ltalY,Japan,Russia, and the United States
should serve for the full term of twelve years; the jlldges of otherPQ\Vers
were to serve for ten, four, two, or one year, according to differences-ill
population, industry, commerce, system of law, 'and language. These jtlcl..
ges were to serve in rotation in such a manner that at anyone time the
court should be composed of seventeen judges. l07
Barbosa insisted, with great reason and force,that this system: of
rotation "would be the proclamation of the inequality of national sovereignties by the very nations it degrades". If :the states ,exchlded from
the First Peace Conference had been invited to the Second, he declared,
'it was not with a view to having them sign an act derogatory to their
sovereignty. If the new court was to be set upon such £(iiindation.~,he
pleaded, it was better not' to create it. lOS "Under the pre-occupatiorro£
removing war, we are tending to shake the most solid basis of peace by
attacking that equality of right which wasthe bestbraketoth~aili.bition
and to the pride of the peoples."109 Even if mate:rIal differences existed,
he argued, new guarantees would have to be provided for' the we~k,
rather than an increase of privileges for the strong. Disputes were raxe
between powerful nations but frequent between weak and strong; if
equal position were not assigned to weak nations, they would be exposed to injustice far more than their adversaries.u°
__
Barbosa then presented, as a compromise, a plan ba.sed on -the 'system
Qf absolute equality, by which each Power was to choose a judge. These
judges were to be divided alphabetically into three groups, _ each sitting
in rotation for three years.u l Two. objections were raised: the allotment
by alphabetical order was the creation of a court by chance and that each
nation was deprived of a voice in court for six of the nine years for
which it was proposed to be established. 112 The plan was later with-drawn, and Barbosa' again announced his intention to -reject any court
not based on the' absolute equality of states. ll3 other plans were suggested and considered,114 but it became clear that an ,agreement waS not
possible. It was decided to vote on the whole project for the court,except
the articles dealing with the choice ot judges, and the plan _was adopted

an

107 Ibid., pp. 609-13.
108 Ibid., pp. 619-23;

625~9.

Ibid.,p. 645.
110 Ibid" p. 648. .
111 Ibid., pp. 650-3.
112 Ibid., p. 685.
113 Ibid., pp. 691-3.
114 A system of election according to which members of the Permanent Court of
1899 should choose from among themselves fifteen judges to constitute the new tribunal was met with the objection that all the members of the Permanent Court of
1899 were not jurists and could not offer sufficient guarantees. Ibid., p. 690. Choate's
final proposal was based on the system of election. Each state was to nominate a
judge, and from this list 15' judges were to be chosen by the Powers, each having
Gle vote. Ibid., pp. 694-5. The proposal was, however, rejected. Ibid., p. 701.
109
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by a vote of eight tofive,Withtwo abstentions.ll fi Edward Fry then proposed a: resolution which was modified to read:
'The Conference ,recommends ,to the signatory Powers the adoption of the project
it has voted for the ~eation of a Court of Arbitral Justice and putting it into force
as soon as an agreement has been reached respecting the selection of the judges
,and the constitution of the Court.

This motion was also adopted by a vote of eight to five, with two abstentions.Ull The report of the' Committee of Examination was. taken up
by the First Commission and again became the subject of animated discussion. In another long and forceful address, Barbosa again emphasized
the principle of equality of states, but declared that Brazil would accept
the voe'lL as' a compromise in good faith. The' delegates of a nuniber of
the small states made statements of their willingness or refusal to vote
for the Committee's report, all of which, however, stressed the idea ·of
equality..Beldiman of Romania scoffed at the VOe'lL as a substitute for
the foundations of the new court and as a confession of serious failure
and "the burial of the project for the Permanent Court";U7
The entire project was then accepted by thirty-seven votes to three
with four abstentions. 11S After an earnest appeal of Choate 'and Nelidow,
the voe'lL was adopted by thirty-six votes, including fifteen with reservations ,of the equality of states, and six; abstentions. 1Ul The problem of the
selectionofjudges presented such great difficulty that no agreement was
reached in the period after 1907. 120 When the Statute of the Permanent
Court of International Justice was being considered in 1920-21, the draft·
of the Court of Arbitral Justice of 1907 was used as a basis for discussion, and the new Court carried out the principles for which the Ameri115 Netherlands, Germany, Great Britain, the United States, ItalY,Portugal, Russia: and France favoured; Greece, Peru, ~razil, Romania and Belgium opposed; Aus_
tria-llungary and Luxemburg abstained. Ibid., p. 705.
llll Ibid.
117 Ibid., pp. 178-80.
118 Ibid., p. 188. Belgium, Romania, and Switzerland opposed it; and Denmark,
Greece, Uruguay, and Venezuela abstained.
119 Ibid., vol. 1, pp. 328-9. Belgium, Denmark, Greece, Romania, Switzerland, and
Uruguay abstained.
120 Steps were taken by the United States Government to put this recommendation into effect, and to establish a court at The Hague. An agreement of Germany,
France, Great Britain and the United States was signed in 1910, in which these
countries pledged to secure the establishment of the court, and in 1914, upon the
eye of the out1:>reak of the World War; the Netherlands Government agreed to· The
Hague as the seat of the court and to invite the leading Powers to collaborate with
it in the establishment of the court before the calling of the third conference. But
beforeth~ negotiations were underway, the world was engulfed in the terrible
blood-bllth. See ,James Brown Scott, "Project of an International Court of Justice",
Judicial Set;tlementorj I~ternaticrna,l r>isputes, no. 29, May 1917, p. 4; .Garner, n. 37.
~~
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can delegates had so valiantly struggled at the Second· Hague Conference.121

The Proposed International Prize Court
Although the project for the establishment of a general permanent
international court failed, the Conference of 1907 achieved remarkable
success in a proposal to create an international pr4e court. For a long
time there had been developing a se:p.timentof dissatisfaction with the
existing system of prize adjudication, according to which the legality of
captures of both enemy and neutral vessels was determined by prize
courts constituted by the captor's country composed of its national judges and in accordance with its own prize law. Though in theory these
courts had been deemed international courts bound to administer inter':'
national law, they failed, not unnaturally, to inspire confidence in their
impartiality even even where there was no doubt .as to the honesty and
the integrity of the judges. It needs little argument to prove that these
courts generally decided the issues with a biased niind,and not in 'an
objective way.122
The fundamental principle of the proposed Prize· Court was that the
interests of neutrals should be safeguarded by neutrals,. or that the propriety or impropriety of the capture of neutral property should be decided not by the captor in his own court but by the neutrals· in a neutral
court. The neutral should not only be represented on the court, but the
majority of the judges should belong to neutral nations. The project sub:.
mitted in the 1907 conference by Germany and Great Britain won general approval and, after careful consideration, was adopted by the conference. As regards the composition of· the court, the conference, after
much doubt and hesitancy, amid great opposition, finally reached a conclusion. It was felt impossible. to have a court composed of a judge for
each state, for that would not be a court. The moment it was proposed
to reduce the number, the sentiment of equ~ality Immediately. cropped
up. Thus the first delegate of the Dominican Republic said:
I will not be a party to any convention which does not recognize the same right in
my country to a seat in the court as is recognized to Great Britain; not merely a
right, but the exercise of it.123
.
.

The majority of the small states, however, after great argument and
with no little misgiving, finally consented to accept the system of rotation; for the Great Powers would not be parties to the court or consent
to its establishment if they were not permanently represented and thus
form a permanent nucleus. The accepted plan.provided for a court comHudson, n. 83, p. 84.
See Report of the American delegation, 1007, to the Secretary of State in Scott,
n. 90, pp. 672-4.
123 See· Scott, n. 2, p. 503.
121

122
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posed of fifteen judges, out of which eight were to be selected from the
following countries: Austria-Hungary, France, Germany, Great Britain,
Italy, Japan, Russia, and the United States. The other judges composing
the fifteen were to be selected at the same time as these others for the
full period of six years, but they were to be called upon to serve for a
shorter period, some for four years, others for two years, and yet some
·others for one year, ·and the rest were only to be called into the court
when their country had a case before it. The classification was based
upon the principle of population, of industry, of commerce, and of merchant marine and naval strength. Subtle distinctions were drawn between this court and the Court of Arbitral Justice, it being stated that
the Great Powers were more likely to go to war; that their interests,
whether as belligerents or as neutrals, were greater than those of the
small states; that in submitting the validity of their actions· to a court
composed of neutrals, the Great Powers conferred such a benefit upon
neutrals as to compensate any particular neutral for inadequate representation; and that, therefore, the Great Powers were entitled to permanent representation in the Prize Court.l24 In case, however, a belligerent was not represented on the court, it had a right to appoint a judge
on the court to take part in the settlement of all cases arising from that
:war.
Soon after the convention for the creation of the International Prize
·Court was opened for signature on 18 October 1907, it became apparent
that its ratification was dependent upon the question of what law the
court. was to apply. For the· purpose of codifying the existing law of
maritime warfare, therefore, a naval conference was called in 1908 of
the principal naval Powers. A declaration, known as the Declaration of
London, was drawn up and signed on behalf of all the states represented
in the London conference, but no ratification was deposited, ·and the
Declaration did not take effect. The fate of the convention for the creation of a prize court being ,bound up with this Declaration, no such court
could be created and no effort was ever made later to establish a prize
court. 125
.1N See Proceedings, 1907, n. SO, vol. 1, pp. 194-6; also see Scott, n. 2, p. 458.
Scott's comment is very apt in this connection: "The smaller states were willing to
be classified for purposes of claims arising out of war, but were unwilling to be
classified for claims arising out of peace which if unsettled might produce war." Ibid.
125 See above; also see Hudson, n. 83, pp. 76-79. On IS October 1909, Knox, the
US Secretary of State, in a circular note to the states participating in the Second
Hague Conference, proposed that the International Prize Court should be ratified
under an. arrangement that it should at the same time be authorized to perform
the functions of a court of arbitral justice. As the organization of both courts was
substantially the same, he thought it would be feasible to do this for all nations
agreeing thereto. Text in American Jo'Urnalof International Law, vol. 4 (1911), p.
102. Knox's proposal was warmly advocated by speakers at Lake Mohonk Con-
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ATbitration during the Twentieth Century
The time was not yet ripe for the creation of a real world court. But
though the Hague Conferences were not successful in the fulfilment of
that mission and could not agree, as we shall see, even upon a limited
treaty of compulsory arbitration, the Hague conventions for pacific' settlement were not without effect during the course of the ensuing years.
In fact, they served a very useful purpose both by the procedural provisions in the conventions and by the agencies which constituted the Permanent Court of Arbitration. The existence of the panel of members of
the Court frequently served to facilitate the selection of arbitrators,
though it did not always offer escape from the difficulties of selection,
.and it greatly encouraged the extension of agreements to arbitrate. The
International Bureau served, even iIi disputes not submitted to members
'of the Permanent Court of Arbitration, as an impartial body through
which negotiations could be conducted. Defective as the procedural rules
might have been, they exercised a great influence on arbitration in general, and particularly in the drafting of the Statute of the Permanent
Court of International Justice. 126
Though for the first three years after the First Hague Conference the
Court of Arbitration was, in the words of Edward Fry, "an empty shell",
four cases were decided, as we have noted earlier, by the Hague Court
before the Second Conference met in 1907. Since then, at least eighteen
more cases have been referred to tribunals organized, wholly or in part,
out of the panel of judges who constitute the Court. 127 The size of the
arbitral tribunals has ranged from one to five judges, three being the
most common. 128 A commendable tendency has been the increasing disference on arbitration in 1910 and by the Universal Peace Congress in stocktLolm
in the same year. The proposal was, however, attacked by several scholars on the

ground that the composition of the court, ,dominated as it would. be by the Great
Powers, rendered it unsuitable for the settlement of disputes during peace-time
and that it could not be impartial between great arid small states alike. The small
states had consented' to forgo the right of equal representation in the prize court
only because it was to be restricted to a limited class of questions in which they
had little interest. These states would not allow themselves to be degraded to the
rank of second-class Powers when there was a question of an institution so important and comprehensive as the creation of a world court of justice. See Wehberg,
n. 29, pp. 164-8. At the meeting of the Inter-Parliamentary Union in Brussels in
1910, all the speakers except those from the United States opposed the Knox proposal. The rejection of the Prize Court Convention by Great Britain put an end to
the whole project. See Garner, n. 37, pp. 671-2.
126 Hudson, n. 83, p. 35.
127 According to Scott, the members of these tribunals would have been much
the same had the permanent list or panel not existed. See Scott, "The Status of an
International Court of Justice", Judicial Settlement of International Disputes, nos.
15 and 16, 1914, pp. 33-34.
128 Six of the tribunals consisted of five members; nine of three members; and
four of one member. See Hudson, n. 83, p. 34.
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position of the parties to choose the smnearbitrators in successive cases: 129
Although most of the cases decided' by the Hague Court dealt with relatively unimportant matters, some of them involved grave and delicate
questions which had been pending fora long time and had strained the
re.1ations between the parties, and a few concetnedwhat one of the parties regarded as its "vital interests" and "national honour".l30
The settlements effected under the auspices of the Hague Arbitration
Court are by no means the total achievements which must be placed
to the credit of arbitration during the present century. As this Court
was, in the words of Asser, "a heavy-moving organism", in a number
of instances 'arbitrationt~eaties were concluded, which, instead of con'ferring jurisdiction on the Court, provided for a cheaper and more expeditioul? mode of arbitration. As Garner asserts:
The expense and the delays involved were, no doubt; ,one of' the reasons why' thl!
Hague Court has not been, more frequently resorted to since its creation.131

According to Judge Hudson, from the beginning of the century to
1914, more than fifty disputes were referred to tribunals not manned
from the Permanent Court of Arbitration. 132
129 Thus Louis Renault (France) and de Savoruin Lohman (Austria) were members of five tribunals; Heinrich~asch (Austria) was a member of four tribunals; Ftiido Fusinato (Italy) and K. H. L. Hammarskjold (Sweden) and Charles
E. Lardy (Switzerlmd) were 'members 6f three tribunals;,' and Edward Fry
(Britain), de Martens (Ru,ssia), J. Kriege(Germany), Michel de Taube (Russia),
and F. V. N. Beichmann (Norway) each served on two tribunals. Ibid., p',34.
Though generally the arbitrators were selected entirely from th~ panel of The HagUe
Court, there were, exceptions. Thus in the Maritime Frontier case (1909) between
Norway and Sweden, only one of 'the three arbitrators was a member of The HagUe
Court, and in the I7~demnity caSe (1912) between Russia and Turkey,only two of
the five were members. Ibid., pp. 19, 24; Garner, n. 37, p. 482.
130 See Garner, n. 37, p. 501.
131 Ibid., p. 661. In 1904, Renault declared: "The Working of the Hague' Court ,is
not without certain complications, and it must also be said, not without a certain
expense; the object at issue should be worth-the trouble. In many cases anarbitration could be carried out much more simply." Quoted by Wehberg, n. 29, p. 49. Wehberg himself held the same opinion and in fact felt that the Hague Court was entirely unsuited for the smaller disputes. "Of the endless number of international
disputes", he said, "a decreasingly small' number will be settled by means
arbitration, because the cost of this method of settling disputes is ridiculously high in
comparison with the trifling objects at issue. Is it any wonder that in the last one
hundred and twenty-five years, not three hundred arbitral decisions have _been
rendered, whereas the supreme court of every nation renders considerably more
decisions in a single year?" Ibid., p. 49.
132 Hudson, n. 31, p. 7. As usual, there is a difference of opinion among writers.
Garner opines that during the first three years of the presenf ceritury, there were
fifty such arbitrations. Garner, n. 37,p, 502. Darby in his international Tribil/rl.als
(n. 34, pp. 900 ff.) gives a summary of Sixty-three ~a:ses settled during the years
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Parallel to this in<:r~asing practice of arbitration had been :the negotiation of numerous arbitration. treaties between different states. As
Cory tells us, about 'seventy' g~neral arbitration treaties were concluded
during the period between the First and Second Hague Conferences,
most of which reflected theinfiuence of the First Hague Conference. The
existence of the Hague.Court of, Arbitration resulted in provisions in
nearly all of the treaties for the reference of disputes to that Court, although a few of. them stated tha,t,another tribunal could be set up if the
parties agreed to do that at the time of the signing o~ the compr07nis.133
Apart from these, a npmberof enumerative treaties were concluded,
based on the drafts ofthe First Hague Conference, between Latin American countries and Italy. Along With these general treaties of arbitration
there waS a remarkable increase of compromissory clauses in treaties
of commerce and navigation and sometimes in treaties relating to telegraphs, boundaries, and extradition. In fact, as Cory observes, mor~ of
these clauses were. written. into treaties in the short space of time between the two Hague Conferences than in all the nineteenth century.134
Thus we find that when the First World War broke out in 1914, there
were either in force or expected to come into force,. 229 arbitration
treaties, of which more than 160 had been concluded since the· beginning
of the twentieth century,13" Several Latin American and E:uropean
cou;ntries had gone even to the length of embodying arbitration' engagements in their constitutions. 136
. pespite this fecund actiyity in the field of arbitration, howeve;r, it did.
not, according to many writers, change its essential nature of being a
diplomatic rather than a strictly "judicial" procedure. Thus sever~l important arbitral decisions during this period, includiIlg a number of dec~i~ns of the Permanent Court of Arbitration, have been criticized on
1900-04. But, as Garner points out, not all of them were cases of arbitration in the
strict sense of the term. Garner, n. 37, p.502. Ralston lists sixty-nin~ arbitral tribunals functioning between 1900-14, forty-nine of which were held in the first .five
years. Ralston, n. 1, pp. 352 ff. Helen May Cory thinks that between the First Hague
Conference and the First WClrid War, about. eighty ad hoc tribunals were set up to
decide disputes. Helen May Cory, Compulsory Arbitration (New York, N.Y., 1932),
p. 99.
133 Cory, n. 132, p.49,
134 Ibid., p. 87.
135 'See Garner, n. 37:, p. 507. Table in World Peace Foundation Pamphlet entitled
"Arbitration Engagements", vol. 5 (1915), no. 5, part 3, p. 30. Judge Hudson also
writes that between 1900-14, more than 120 general arbitration treaties were concluded. Hudso!1, n. 31, p.. 7. See,. for details, Chapter V.
136 Thus the Constitution of- Vepezuela (1904) provided that "in all international
treaties a clause shall be inserted to the effect that all differences between the contracting 'parties shall be decided by arbitration without appeal to war", The Constitution of the Dominican Republic (1908) contained a similar clause and the Constitution of Portugal (1911) recognized "the principle of arbitration as the best
method of resolving international ,questions" and made it the duty of the Chief
Executive to attempt recourse to arbitration before declaring war. See Garner, n.
37,. pp. 507-8.
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the ground that they were based wholly or in part on compromise. Wehberg, La Fontaine, Dennis, Calvo, De Lauter, Politis, Corbett, and other
students of the subject have pointed out various instances of this kind.
Thus, referring to the Alaska Bou/ridary dispute between the United
States and Great Britain, decided under a treaty of 1903, Corbett says
that it is a "classic demonstration of the use of arbitral forms not for
the purpose of obtaining an impartial decision on points of difference,
but as a means of enabling one side to surrender without a politically
costly loss of face". Adopting a strictly judi.cial form, the Washington
Convention of 1903 stipulated a tribunal made up of "six impartial jurists
of repute, three appointed by each party, who shall consider judicially
the questions submitted to them" and make a decision only by majority.
Before approving the convention, however, the US Senate made it sure
that the "right men" were appointed, and President Theodore Roosevelt, "in consenting to the forms of arbitration, was doing so with the
reservation that the award must be in his own terms". The decision ultimately was made in favour of the United States with one vote provided
by Lord Alverstone, a British. nominee, who was criticized in no uncertain terms by the Canadians for acting "judiciously" rather than
"judicially", as a "diplomat" rather than as a "diplomatic judge";l37
and the decision left in Canada a "bitter memory",138
Similarly, the award of the King of Italy in the boundary dispute between Brazil and Great Britain was referred to by the distinguished
French jurist, Fauchille, in 1906, as being that of a "friendly compositor"
rather than that of a judge. 139 Several of the decisions of the Permanent
Court of Arbitration, notably in the cases of the Casablanca,140 the North
Atlantic Fisheries,141 the Orinoco Steamship Company,142 and SavarSee Corbett, n. 19, pp. 156-9.
Corbett, n. 18, pp. 20-21. Riddel, a member of the Canadian High Court of
Justice, also remarked about the case: "Not many cases of that kind are needed t(}
bring arbitration to discredit." Quoted by Wehberg, n. 29, p. 27.
139 Quoted by Wehberg, n. 29, p.27.
140 Lammasch, four times a member and three times President of the tribunals
sitting under the Hague Conventions, expressed "the well-nigh universal opinion"
about this case as having a "preponderantly diplomatic character". See Dennis, n. 55,
p. 498. See 2.1so Wehberg, n. 29, p. 36. Garner also opines that the decision "was
largely a compromise. . . . It was a triumph of diplomacy not so much by the
foreign offices as by the tribunal." Garner, n. 37, p. 480. Politis calls the award "a
masterpiece of juridical adaptation and diplom.atic conciliation". N. Politis, "The
Work of the Hague Court", Judicial Settlement of Internati<mal Disputes, no. 6,
1911, p. 15.
141 Lammasch, President of the tribunal which decided this case, himself declared
that the judgement in this case "contained elements of a compromise". See Dennis,
n. 55, p. 499; see also Wehberg, n. 29, pp. 36-37. According to Corbett, this case "exhibited an admirable combination of legal decision and equitable adjustment". Corbett, n. 19, pp. 158-9.
142 This decision, which was decided by a court also presided over by Lammasch,
137

138
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sE!rve two masters, and the result was a mongrel institution whichjs.
Iwither wholly judicial settlement nor yet international arbitration."us_

Arbitration Not Always Efficient Method to MaintainPeace
ES!5entiaIly'compromises' as the -~rbitral decisions were, according,
t~ these critics of arbitration, they were not always helpfUl even in their
pacific function ~hen they could not meet with the wishes of both the
parties. As President Eliot remarked ina lecture before the American
Society for the Judicial Settlement of International Disputes:
., . the temporary tribunal of the,single umpire almost inevitably seeks to discover
some availableconipromise which will give something to each of the disputal'lts
but .to neither its extreme claim. Now, a compromise may be an expedient temporary adjustment; but' it is seldom satisfactory to either party, ~d it often leads
within a moderate period to renewal of strife by one party or the other, or by both-unless the original dispute was an isolated case which did not arise from any
continuouS 'or habitual nationalactivities}49
-Thus, in a boundary dispute between the United States and' Mexico
in the Chamizal area, an· arbitral award of the tribunal, consisting of an
American, a Mexican, anda. neutral member, given. in 1911, was attacked by the American commissioner and agent as having exceededthete~sof submission in failing to apply the conventional rules prescribed as the basis of decision in the' compromis. The award was also
charged with having decreed as the boundary a line which it would be
impossible to locate. The US Government agreed with its commissioner
that the award was invalid and suggested a new boundary convention to
settle the matter through direct agreement between the parties. "The
American protest and rejection", Corbett comments, "had all the appearance of expressing simply a strong distaste for the decision", and in fact
it "was no real submission to arbitral decision".15°]VIexico having disagreed with the American suggestion, the case remained in status qtio
tor a long time, creating a lot of tension between the two countries. 151
Recently,however, the United States has agreed to give effect to the
1911 arbitration award arid' the dispute has been settled by an agreement between the two countries. 152
148 Wehberg, n. 29, p. 40.
149 Eliot, n. 61, p. 58; For-similar views, see Wehberg, n. 29, p. 27; Thomas W.
Balch, International Courts of ,Arbitration (Philadelphia, Pa; 1892), pp. 5-6.
150 Corbett, Il' 19, p. 162.
151 Kenneth S. Carlston, The Process of International Arbitration (New York,
N.Y., 1'946), p. 154; Percy Don Williams, Jr. "Fifty Years of the Chemizal Controversy: A Note on International Arbitral Procedure", Texas Law Review (Austin,
Tex.), vol. 25 (1947), pp. 455 iT.
152 See Department of State Bulletin, vol. 49, 23 September 1963, pp. 480 iT.
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In another boUndary dispute between Panama and' Costa Rica, President Louber of the French Republic rendered an award on 11 Septem-:bel' 1900. The two parties, having disagreed as to the interpretation of
the award, submitted the dispute to the arbitrament of White, Chief
Justice of the United States; by a convention of 17 March 1910. The
award rendered by Chief JustiCe White on 12 September 1914 was rejected by Panama, which challenged it on the ground that the arbitrator
had exceeded his powers. This led to intense feelings between the par.,.
ties, and resort was had. to force. Ultimately, on 18 August 1921; the
United" States, upholdipg the White award, warned the two parties
against using force and took upon itself to implement it. Panama thereupon abandoned' the disputed territory under protest, and without its
co-operation a delimitation of boundary was made. 153
In yet another dispute relating to the boundary between Bolivia and
Peru, the case was referred to. the Argentine Government in the Hcapa.,.
city of arbitrator,' judge of law" bya conv:ention of 30 December 1902,
The award rendered" on 9 July 1909 by the Argentine President provok"
edintense reseritment on the part Of Bolivia against Argentine, and the
latter was compelled to break off" diplomatic Telations with Bolivia. The
dispute was finally settled by the negotiation of a treaty on 17 September 1909. 154

Need for a Real Judicial Co'urt
Though compromise and the method of give a"ndtake might be a very
good means for settling international disputes, these critics' argued, it
should be left to diplomats and not to a court. When these methods
failed, however, and the matter was finally submitted for judgement, it
necessarily meant that the dispute should be settled through, an iin~
partial judicial procedure. Compromise reached by a tribunal, such as
the Hague Tribunal, they 'contended, was, in the long run, a stumblingblock in the pathway to peace through justice. They, therefore,'argu"ed
for the establishment of a' true "permanent international court of jus"
tice. 155
Criticism "Not· Wholly Accurate
It must be pointed out, however, that all this criticism of arbitration
and the Hague Court on the ground that their decisions have too often
-been based on compromises rather than upon strict principles of law,
has not gone undisputed. To say the least-says Garner, and rightly
it is submitted-the critiCisrll His a bit severe"and has not always been
justified. In some cases, he says, the complaint came from the los~ng
Carlston; n. 151, pp. 101-10.
Ibid., pp. 160-1.
155 See Dennis, n. 55, pp. 502 ff.; Wehberg, n. 29, pp. 29 ff.
153
154
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party or its sympathizers, ·andin others the element of compromise was
hardly discernible. Moreover, is the disposition to compromise differen-'
ces where it is impossible to resolve them according to strict legal principles, because there are none applicable to the dispute, after all a defect?, he asks. Compromise, he asserts, may in fact be a useful, and even
necessary, element in the settlement of certain classes of disputes if they
are to be settled peaceably. Finally, the element of compromise is by no
means lacking even in the decisions of municipal courts. It is, therefore,
going too far to say that arbitration tribunals do not feel obliged to follow rules of law. where they exist, in reaching their decisions. International tribunals, whether arbitral or judicial, will generally travel
along the same path in reaching decisions in cases before them.156
Hudson, while firmly asserting that "there is no inherent quality of
lawlessness in arbitration", remarks that the decisions of municipal
courts as much as those of international arbitration tribunals are denounced as compromises. In truth, he explains, neither international law
nor municipal law is a "brooding omnipresence in the sky". Both have
to be made. Neither is found full-blown. The process in both cases is
one of balancing competing interests; and whether it is an international
arbitral tribunal or a court of justice, it has to follow practically the
same course to reach conclusions as the one followed by the US Supreme
Court in interpreting the Constitution.157
Brierly ·also feels that "arbitration is a judicial process", and that "it
leads up to an award which is not a diplomatic or a political act, but a
declaration of the legal position between the parties". If in actual practice, he goes on to observe, .an arbitral award sometimes contains elements of a compromise, that is also sometimes equally true of the verdict
ofa jury, whose judicial function nobody thinks of challenging. 158
Lauterpacht raises the very strongest objection to a view that decision of an adjudicating body can be partly legal and partly non-legal.
A body which applies legal rules only when it deems it fit to do so and
disregards them on other occasions is not a legal body at all, asserts
Lauterpacht. While emphasizing the judicial character of international
arbitration, he feels perturbed that writers like Scott, Lapradelle, and
Politis, whose knowledge and acquaintance with the history of international arbitration is unquestioned, should hold a different opinion.
But the view that arbitration from its inception to the present day has
never been a strictly judicial function finds, according to him, absolutely no support in the activities of international arbitral tribunals prior,
as well as subsequent, to the establishment of the Permanent Court of
\

Garner,
Manley
Law Review
158 Brierly,
156
157

n. 37, pp. 522-523, 665.
O. Hudson, "The Permanent Court of International Justice", Harvard
(Cambridge, Mass.), vol. 35 (1920-21), pp. 253-4.
n. 45, p. 95.
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International Justice. "The judicial character of international arbitration", he forcefully declares, "is a matter of historical fact and of posiiWe international law." Probably, he says, the arbitrators of most of the
arbitral tribunals set up after the First World War would regard such
a view as
grave reflection on the fulfilment of their duty. The conciousness of the judicial character of arbitration, he finds, is as old as
international arbitration itself.1 511
The judicial character of international arbitration has further been
vindicated by John Bassett Moore, one of the greatest authorities on
the subject. In the Preface to the first volume of his International Adjudications, he quotes from along list of scholars to prove that arbitration
is judicial in character, involving, not compromise, but strict application
oi. rules of law. In conclusion he remarks that, in his "extensive exami~
nation" of the actual records of arbitrations, he has

a

i:ailed to discover support for the supposition that international arbitrators have
SJown a special tendency to compromise, or that they have failed to apply legal

principles, or to give weight to legal precedents. Indeed, even in the abridged form
in which many of the decisions cited in my History and Digest of International Arbitmtions, published in 1898, were necessarily given in that work, nothing is more
striking than the consistent effort to ascertain and apply principles of law appro~ed
by the best authorities, and to follow pertinent prior adjudications where they ex..,
isted. ..

He believes, on the other hand,

mat at least some of those who have been led to entertain unfavourable impressions
of arbitral judgments have shown a tendency to misconceive and overrate what is

called "judicial" element in the conclusions of municipal courts as well as misconand overrate the element of "compromise" involved in the conclusions of
iilternational arbitrations. 160

mve

Another authority on the subject of arbitration, with a lot of practiml experience on arbitral courts, Ralston, while challenging the view
that arbitrators have been under a disposition to compromise and adjust
differences, testifies:
_ . however appointed, and under whatever limitations of power they may have
eereised their functions, it has been the well-nigh universal rule that arbitrators
Eve acted judicially.
Lauterpacht, n. 41, pp. 380-2.
J. B. Moore, International Adjudications (New York, N.Y., 1929), vol. 1, pp.
:&:xxix-xc. See extensive quotations from various· writers to the same effect, ibid.,
J!P. xv-Ixxxix; see also Thomas W. Balch, Arbitration as a Term of International
Z - (philadelphia, Pa, 1920), pp. 22 ff., 58-59, 66-67.
:155
:160
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But he goes on to say:
Of course some disputes have been of such a nature, as for instance where questions
of international punctilio have been Involved, that jl,dicial prec;edents or practices
fumi~hed no aid, and the arbitrators, whatever their limitations of power were expressed to' be in the treaties,ha:ve virtUally acted as amiables compositeurs.l 61

Subject, t~erefore, to two exceptions; viz (a) where they' have been
expressly authorized to do .so; and (b) where the nature of the controversy was such as not·to admit admeasurement of either'law or facts,
the arbitrators have always acted undet:the guidance of law. 162 .

Arbitrations Leading to Miscan-icige of Justice?
The system of arbitration has also sometimes been criticized: on the
ground that there were many caseswhi~h resulted in the miscarriage of
justice. Among the awards against which allegations of this kind have
been made may be mentioned those of the US and Venezuelan Mixed
Commission of 1866;163 the Gardine1' case (US-Mexican Commission,
1848); the Weir and the La Abra ,cases (Mexican Claims Commission,
1868); the Pelletier and the Laza;re cases (US-Haiti Commission, 1884);
the'Meade case (US-Spanish Commission, 1820); the Didier ease ,(US.,
Chile' Commission, 1892); and the Orinoco Steamship Company case
(US-Venezuelan Mixed Commission, 1903). Referring to these and other
cases in which there were alleged miscarriages of justice resulting from
fraud, perjury, lack of impartial arbitrators, excess of jurisdiction, etc.,
Clarke concluded:
The ftlregoing examples have been given for the, purpose of bringing to the attention
of the reader the mistakes, the absUrd errors, the gross blunders and the actual
corruption amounting to a travesty on justice which have occurred in. international
arbitrations of private claims under the present system of constituting those courts
as occasion arises. 164
Hl1 Jac~sori H. 'Ralston, The Law and Procedure of International Tribunals (Stanford, Calif., 1926), p. xxxvi.
102 Ralston, n. 1, pp. 26-27.
163 This seems to have been the only one case of proved corruption in the modern
history of arbitration. In this case Venezuela protested against the awards rendered,
alleging, irregularity in the appointment of umpire and fraud in the proceedings
arid findings. Charges of bribery were also brought forward against some members
of the Commission. The United States House of Representatives subsequently found
that charges were "not without foundation". The Committee On Foreign Affairs of
the House stated, the Commission "was a conspiracy; its proceedings were tainted
with fraud; that fraud affects its entire proceedings." Thereupon, a new convention
was concluded for reopening the claims. See Carlston, n. 151, p. 57; R.. Floyd Clarke,
"A,Permanent Tribunal of· Arbitration", American Journal of International Law, vol.
". (l9()7)" p. 361; LautetP(icht, n. 41,p. 213; Moore, ·n. 160, p. lxxxiv.
1M Clarke, rio 163, p. 399; also see Wehberg, n. 29, pp.24 ff.
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He, therefore, suggested the creation ofa permanent court with judges
having a fixed tenure and fixed salar~es.
To invoke again the authority of Garner, '''these allegations .oftenemanated from the losing party and they were ;not always well-founded".
In some cases, where injustice was generally admitted, it resulted from
errors arid other <:a:U:ses equally common in the administration of justice
in mUnicipal courts. Moreover, as he, correctly remarks, considering the
hundreds of cases that have been successfully arbitrated, the number
against which there are reasonably well-founded cllarges of miscarriage
of justice has been remarkably small. A similar examination in the national field would certainly reveal a larger proportion of cases which
would be open to attack on similar grounds:165 Garrier is supported by
no less an authority than Moore who, referring to the criticisms against
a few arbitral awards, remarks that, amid' these characteristic reproaches, the mute protest of the great multitude of unchallenged adjudications passes unnoticed, while the daily reversaL of municipal judgements
is silently condoned. 166

Arbitration and the Development of' International Law
Lastly, arbitratiop. tribunals have been reproached on the ground that
they have contributed little or practically nothing toward the develop,.
ment of international law. It is asserted that being anxious to satisfy the
parties, .these tribunals do not care. to apply strict principles of law and
frequently, especially when they are sovereigns, neglect to give reasons
upon which their decisions are based. More important still, decisions
involving important questions of law are not followed unless they commend themselves to the arbitrators. And, in fact, on ma.ny occasions the
arbitral awards have been contradictory. As Borchard observed: "On
many subjects, it is _practically impossible to reconcile the conflictin~
decisions of arbitral tribunals."167 There is, therefore, it is pointed out,
no 'continuity of jurisprudence, and so Icing as international:courts'meet
without any dependence ,one upon the other, it is impossible to build
up judicial traditions and precedents. It is due to this hick of contim.J,lty
that the Permanent Court ,of Arbitration has added almost nothing to
international jurisprudence. On the contrary, it has, in the opinion of
some writers, repudiated so~eof the most important principles of internationallaw. 168
Though this criticism is, in part, well rounded, the criticism, as Garner
observes, is applicable not so much to the principle of arbitration itself
as to the methods employed. The lack of continuity of jurisprudence is
:1';;; Garner, n. 37, pp. 523-4.

I" Moore, n. 160, p. lxxxv.

:1e. Quoted by Wehberg, n. 29, p. 29.
Ibid., p. 37; for a similar view see Politis,n. 140, p.16; Garner, n. 37, pp. 661-2.
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the result of the system of ad hoc arbitral tribunals and with the establishment· of a permanent court, this criticism would largely disappear.
But after having said that, to give due credit to arbitral tribunals, he
points out that these courts
have in
national
cases in
doctrine
sions to

fact generally shown as great respect for the well-settled rules of interlaw as national courts have shown; they have applied these rules in the
which they were applicable and while they have not followed strictly the
of stare decisis they have frequently quoted and relied upon earlier decisupport their own conclusions.169

Similarly, Ralston, in the Preface to his excellent study, International
Law and Arbitral Procedure, remarks:
It is true, as is repeatedly shown by decisions herein cited, that the doctrine of
stare decisis is not accepted by arbitral commissions. Nevertheless, arbitral opinions will be continually found filled with references to the conclusions of other
tribunals, as well as to the views of distinguished writers upon the subject of international law, and an arbitrator or umpire in his decisions will with hesitance
reject the solemn findings of those who have theretofore in international commissions reached definite conclusions as .to controverted points. 17o

Needless to repeat, these writers are supported by Moore, as is clear
from the previous quotations.

Difference between Arbitration and Judicial Settlement Not Substantial
Indeed, much of the criticism levelled against arbitration on the
ground that it possesses certain defects which are lacking in judicial
settlement is unjustified, and in fact, the difference between the two methods of settling disputes is not as great as some writers imagine. We
can hardly help quoting here once again that eminent American jurist,
.Tohn Bassett Moore, in support of this conclusion:
It is said that heretofore we have had arbitration, but that arbitration has failed,
and that now we are to have "judicial settlement" qf international disputes. Such
statements 'illustrate the propensity to accept phrases rather than to search for
facts. I venture to assert that the decisions of those international tribunals are
characterized by about as much consistency, by about as close an application of
principles of law, and by perhaps as marked a tendency on the part of one tribunal
to quote the authority of tribunals that have preceded it, as one will find in the
proceedings of our ordinary judicial tribunals. One cannot study these records
without being deeply impressed with that fact, and without discovering how lacking
in foundation is the supposition that when we talk of the "judicial settlement" of
i:p.ternational disputes we are presenting some new devise or new method.171

169 Garner, n. 37, pp. 524-5.
170 Jackson H. Ralston, International Law and Arbitral Procedure (Boston, Mass.,
1910).
171 J. B. Moore, Proceedings of the Academy of Political Science (New York,
N.Y.), vol. 7 (1917), pp. 21-22.
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Admitting, however, that the difference between arbitration and "judicial settlement" has been greatly exaggerated, the temporary character
of arbitral courts and the need of their constitution are certainly great
drawbacks to international adjudication which might be avoided by the
establishment of a permanent court. It is a well-known fact that two
states, even though .they were willing to accept in principle the adjudication if a given dispute, frequently abandoned the plan because they
found it impossible to agree on the appointment of arbitrators and the
court could not be constituted. The need for a permanent court, therefore, continued to be seriously felt.

The Central American Court of Justice
The first international court endowed with continuing functions that
came into being in modern history was the Central American Court of
Justice established under a treaty of 20 December 1907, between Costa
Rica, Guatemala, Honduras, Nicaragua, and El Salvador. The organization of this Court was greatly facilitated by the fact that, since their independence, the five Central American states had had a tradition of unity
and solidarity, which persisted despite frequent dissensions and found
expression in numerous attempts at federation. 172 The convention for
the creation of the Court contained 28 articles 'and was to remain in
force during a period of ten years, counted from the date of last ratification. By Article 6 of the convention, the Court was to be composed of
five judges; one of whom was to be appointed by the Legislative Power
of each of the five Republics; two substitute justices were also to be
appointed at the same time by the same authority in each Republic. All
appointments were to be for five years. As the Court represented "the
national conscience of Central America", a judge might sit in a case in
which the state appointing him was a party. Attendance of 'all five judges was required for a quorum of the Court.
During ten years of its existence from 1908 to 1918, the Court dealt
with ten cases, some of which were of political importance. Though the
Court successfully dealt with some difficult cases in the first years of
its existence, lacking any enforcement power it could not force Nicaragua to comply with its decrees in the cases involving the validity of the
Bryan-Chamorra Treaty between Nicaragua and the United States. By
ibis treaty of 5 August 1914, which exercised such a disturbing influence
on Central American relations, the United States sought protection for
the Panama Canal in view of the possible construction of a second in1er-()Ceanic canal. Nicaragua, granted to the United States "in perpetuity . . . the exclusive proprietary rights necessary and convenient for
the construction, operation and maintenance of an inter-oceanic canal
1.~ Hudson,
~1

n. 83, p. 42; Hudson, "Central American Court of Justice", American
of International Law, vol. 26 (1932), pp. 759-86.
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by way of San Juan River and the great Lake of Nicaragua' or by way of
any route over Nicaraguan territory". For the protection of these rights,
Nica;ragua agreed to Jease to the United States for a period of ninety-nine
years a naval base on the Gulf of Fonseca and two islands. Costa Rica,
Honduras, and EI Salvadocvigorously protested against, this treaty as
inimical to their interests and .claimed that Nkaragua had no authority
to enter into this treaty which was contrary to a few earlier treaties
between those countries and Nicaragua.
On 24 March 1916, Costa Rica instituted a proceeding against Nicaragua seeking a declaration by the Court that Costa Rica'sn'ights were VlOlatOO by the Bryan-Chamorra Convention. Backed or instigated by the
United States, Nicaragua refused to appear before the ,Court. The Court
thereupon proceeded' ex parte to examine the claims of those two nations; and, as a result of its investigation, made an award on 22 September 1916, that Nicaragua had violated; to the injury of Costa Rica, the
right assured to the latter under earlier treaties; but it explicitly refused to make a declaration as to the validity of the Bryan-Chamorra
Convention. Again, under the' guidance of the United States, Nicaragua
refused to abide by the decision, making allegations thatthe Court lacked jurisdiction and had committed grave error. 173
On 28 August 1916,EI Salvador instituted a proceeding .against Nicaragua askirig that Nicaragua be enjoined from' carrying out the obligations which it had assuni.ed in the ;Bryan-Chamorra Convention and asking further for an interim injunction against any disturbance of status
quo ante. The petition was based on the allegations that the treaty placed
in danger the national security of EI Salvador, violated its right of coownership in' the Gulf of Fonseca, and prejudiced the fulfilment of its
aspiration for the creation of a Central American Union. The Court,
after hearing both the sides, overruled Nicaragua's objections and sustained most of EI Salvador's contentions. On 10 March 1917, the representative of Nicaragua filed a protest declaring that as the decision was
null and void, it would not be respected by Nicaragua. l74
According to some observers, Nicaragua would not have protested
against these decisions if a less powerful state than the United States
had been involved. Nicaragua was placed in a very embarrassing posi~
tion. It had to choose between offending the United States or its neighbours, 'and evidently its fear of the forner was greater than its fear of
of the latter. It is, however, regrettable that the United States; under
the patronage of which the Court had been created,should have'let the
173 See Hudson, n. 83, pp. 58-60; Carlston, n. 151, pp. 127-35; George 'V.,Wickershain, "Compulsory Arbitration Not Essential to an Effective ,World Organization'!,
Annals of the American Academy of Political and Social Scien~e (Philadelphia, Pa),
vol. 96 (July 1921),' 'Pp. 114-18.
"
174 Hudson, n. 83, pp. 60":62; Carlston, n. 151, pp. 135-40.

HISTORICAL REVIEW

Court's authority be f1.outedin this way.H 5 Com,menting on the US role
in this regard, 'Samuel Guy Inman stated:
That the most noble experiment iIi jnternatio:r;ial goodwill ever lmown to history:
was terminated ten 'years ,later largely. because the United States, the !iponsor of
the whole' idea, refused to abide by one'o! its decisions, thus robbing it of its prestige, is one of the strongest tricks of fate. 17G

These cases gave a death: blow to the Court and at the expiration of
the ten-year period for which it had been originally created, the life of.
the Court was not extended. All efforts to revive it failed; and in fact
even a much less ambitious scheme, for the creation of an International
Central American Tribunal, OIl the lines of the Permanent Court of Arbitration, which was embodied in
convention of 192H, proved abor-,
tive;177

a

Creation of the Perm,anent Court of Inte;natiO'lial Justice
It'required a world war to establish, in the Permanent Court of International Justice, a truly permanent court on a world-wide scale..
Though in his first draft of a League of Nations Covenant, President
Woodrow Wilson made no provision for a world court, he respected the
desire of American and foreign advocates of judicial settlement-espe-'
cially the French, the Italians, and small European neutrals-for a court
and Article 14 of the League Covenant required the Council to "formulate and submit to the Members of the League for adoption plans for the
establishment of a Permanent Court of International Justice":
Over a period of several years beginning in 1917, certain European
states, which did not participate in the First World War, took an activci
interest in the creation of an' international court. The Swedish, Danish:
and Norwegian Governments prepared a joint plan which was published
in January 1919. Early next year (16-27 February 1920), a conference
of five neutral states, Denmark, the Netherlands, Norway, Sweden, and
Switzerland was held at The Hague, which adopted a project for the
establishment of a world court. The committee of jurists which later
drafted the Statute of the Permanent Court found a "very valuable
source of information in the plan of Five Powers".l7 s
In accordance with its mandate, the Council invited a committee of
jurists consisting of ten members, several of whom had been engaged
Cory, n: 132, p. 97.
Quoted by Tuly Evans Warren in The Projected Inter-American Court of
Justice as a Part of the Inter-American Peace Machinery (Thesis, Ph.D., Stanford
University, Stanford, Calif., USA, 1950), p. 62; see also testimony to the same effect
by some other writers, ibid., pp. 57 ff.
'
177 Hudson, n. 83, pp. 65-69; Hudson, n.,31, p. 173.
178 Proces Verbaux, 1920, n. 91, p. 697.
175
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in the work of the Hague Conferences of 1899 and 1907 and some of
whom later had a prominent part in the work of the Court itsel£,179 to
draft the Court's Statute. This Court, it was said, should not be an arbitration tribunal to be created ad hoc whenever the parties' concerned
"'agreed to have recourse to. it, but "a seat raised in the midst of the nations, where judges are always present, to whom can always be brought
the appeal of the weak and to whom protests against the violation of
right can be addressed" .180 The Committee met at The Hague from 16
June to 24 July 1920, and was able to adopt unanimously a "draftscheme" of 62 articles, with only a mention of reservations by Adatci
and Ricci-Busatti in its report. l8l
The most important and difficult problem concerned the electi0n of
judges, which, 'as we have seen, had baffied and defeated the Hague Conference in 1907. It was solved largely due to the conception of the Court
as an organ of the League of Nations. The existence of the Assembly,
organized on the principle of state equality which had been so much
emphasized in 1907, and the Council of the League, organized to take
account of the hegemony of the Great Powers who had always insisted
on permanent representation on any court that might be created, afforded a possible escape from the deadlock of 1907. The creation of the Assembly and the Council showed that the principle of equality of states
and special consideration for the Great Powers were no longer irreconcilable. Yet the solution evolved by the Committee of Jurists was the
result of an intense discussion.
When the discussion opened in the 1920 Committee of Jurists, the
principle of equality of states was greatly emphasized. Hagerup (of
Norway) declared that "the principle of equality of states is the Magna
Charta of the smaller states" and warned that political considerations
should not come into account in the solution of juridical problems and
that if one tried to introduce an element of inequality into the scheme
for the Court, the scheme would fall to the ground as did the scheme
of 1907.182 De Lapradelle (France), Loder (Netherlands), and
Ricci Busatti (Italy) also supported this principle. 183 On the other
hand, Lord Phillimore (Great Britain) urged that "the Court must have
a material force behind it", and this could be possible only "if it includes
representatives of 'Great Powers' ", without whom it would lack "back179 As pointed out by the Secretary-General of the League of Nations, five of
the ten members of the Committee were "nationals of the five Great Powers and
five nationals of smaller Powers". See Hudson, n. 83, p. 115.
180 Bourgeois, Proces Verbaux, n. 91, p. 7..
181 These reservations related to the proposed compulsory jurisdiction in the
draft. Ibid., pp. 648, 727.
182 Proces Verbaux, n. 91, p. 103.
183 Ibid., pp. 104, 106-107.
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bone".184 Elihu Root of the United States hinted a solution. It might be
"possible [said Root] that the solution of the problem would be found by
articulating the new organization with the political organization of the
League". "Would it be possible", he asked, "to vest the power of election of judges both in the Assembly and the Council?"185 Though Root's
suggestion was regarded by certain members, who had been insisting on
the recognition of the principle of state equality, as "premature" at that
stage,18G and a few other proposals regarding the election of judges were
made and rejected,187 gradually support developed for his idea. Root
put his suggestion in a concrete form in a memorandum providing an
election by the Council and the Assembly from a list of names furnished
by the members of the Permanent Court of Arbitration, each national
group proposing no fewer than two 'and not more than four names. De
Lapradelle'supported this proposal by stating that "as the question
before the Committee was the creation of a new organism forming a part
of the League of Nations, it is only right that the election should be entrusted to the two chief organs ·of the League".188
Later, an amended and elaborate plan for the organization of the Court
was submitted by Root 'and Phillimore, known as the "Root-Phillimore
Plan".:L89 A few objections were raised against this plan. Thus Fernandes
said that the project gave a double vote to states represented both in the
Council and in the Assembly, whereas those who were represented only
in .the .Assembly had but one vote. Here, he said, was a flagrant wrong
184 Ibiq., pp. 104-06, 126. Adatci also emphasized the necessity of the recognition of the "inequality" of states. "The members of the Committee", he said, "should
deal with the important question of the organization of the Court as sociologists
rather' than purely as jurists." Ibid., pp. 101-102, 118.
185· Ibid., p. 109. The analogy whence this plan drew its inspiration was that found
in th~ .United States. This was, of course, the basic compromise which had enabled
the ~erican Constitution to be formed, the large states to control. the House of
Representatives and the small states the Senate, a compromise set forth in Madison's
debates of the Federal Convention. Madison's debates in an international edition,
printed rapidly for the use of the Advisory Committee, lay before each member of
the ,Committee. Root clearly stated that the situation confronting the Committee
was similar to that confronted the delegates to the Federal Convention of 1787; the
larg~ states predominating in the Council of the League as in the House of Representatives, and the small states predominating in the Assembly of the League as in
the Senate. See Proces Verbaux, n. 178, pp. 389-390; D. F. Fleming, United States
and the World Court (New York, N.Y., 1945), p. 37; J. B.Scott. The JudiciaL Settlement of InternationaL Disputes (Oxford, 1927), pp. 66 fl.
186 De Lapradelle, Proces Verbaux, n. 91, p. 123.
187 Baron Descamps proposed election by members of the Permanent Court o£
Arbitration. Ibid., pp. 132-3; Phillimore preferred direct action by the Governments.
Ibid., pp. 126-7.
188 Ibid., p. 150; Hagerup also gave support to Root's plan. Ibid., pp. 156-7.
189 Ibid., pp. 298-301.
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done to the principle of equality.I9Q The question at issue at the sixteenth meeting of the Committee was whether the election should be by
the Assembly and the Council, or by the Assembly alone. Root again
insisted that the former plan "had the advantage of removing any possibility of unfairness by giving the small nations the veto on everything
which took place in the Council, and by giving the large nations a veto
on all the decisions taken by the Assembly". According to the system
of the plan, Root said,the judges were not elected bya particular cOUlitry. They were elected by the concurren,t votes of the members of these
two already existing bodies~ In this way the Court would merit the confidence of mankind.Ill!
Baron Descamps felt, however, that "by introducing a system of re:ciprocal veto, the only result would be organized antagonism, and the
very unattractive alternative of open conflict or collusion".192 But the
other members of the Committee found it the only possible solution, cind
the plan was adopted by eight votes to one.l 93 In its report the Committee stated that "the only possible system for the formation of the Court
\-vas that of equal and simultaneous election by the CounciLand the Assembly". Under this system, the Committee elaborated, there was "no
danger of a coalition either on the part of the great states against the
others, or of the other states against the great"~194
It is interestin:g to note that the underlying premise upon which the
system rested underwent a great change in later years. In 1920, the socalled "Great Powers" held four permanent seats in a Council composed
of representatives of eight states, and there was a possibility that a ,fifth
"Great Power", the Uni~ed States, WQuldalso accept a permanent seat.
This was the main reason why the Great Powers accepted a Court in
which no state was to be entitled to representation. After a few years.
however, the Council came- to be so enlarged that the Great Powers lost
their dominance. In 1930, there were five Great Powers in a Council of
fourteen. At the beginning of 1939, only four of the fifteen seats in the
Council were held by the Great Powers, and by the close of 1939, Great
Britain and France were the only two Great Powers left in the Council.
This shift of power, however, led to no suggestio~hat the system (If
election be modified. 195
It may be mentioned that this dual system of election came to be continued in the Statute of the International Court of Justice under which
the members of the c.ourt, are to be elected simultaneously by the UN
190 Ibid., p. 368.
191 Ibid., pp. 389-90.
192 Ibid., p. 391. ;
193 Ibid., p. 395.
194 Ibid., pp. 700-01.
195 Hudson, n. 83, p. 267; also see Shabtai Rosenne, The International Court', of
Justice (Leyden, 1957), p. 137.
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General Assembly and the UN Security Council· (Art. 4). Under the
UN Charter, the number and identity of the permanent members of.

the Security COl,1hcil is constantatfi:ve out of a total of fifteen; and of.
the remaining ten, the identity of five <,:hanges each year under Arti-·
cle 23(2). of the Charter. Thus" theoretically at least,i! is possible for
the non-permanent members of the Security: Council to defeat a nominee of a permanent member.
The major problem relating to the election of judges having been
solved, it was not difficult for the Committee to devise other provisions
regarding the organization of the Court. As to the size of the Court, the
members of the Committee of Jurists stressed the necessity. of a Court
"large enough to represent the various systems of legal thought, yet
small enough to include only persons of eminence; large" enough to ad..>
rilit challenges and to offset inevitable absences, yet small enough'to
enable effective conferences to be held".196 It was also suggested. that
the number' shotildbe su'sceptible of increase as.. more states were admitted to the membership in the League and as the Court's jurisdiction
was extended}97 Most plans subniittedto the Committee suggested fifteen judges. Ill'S Root-Phillimore: plan suggested eleven judges and four
supplementary judges.199 Adatci wanted thirteen judges; Loder,
nine; Lord' Phillimore proposed that the number should be fixed at fifteen plus a small number of deputy judges. Hagerup was in favour
of fifteen; ·:De Lapradelle thought· thafeleven should be the minimum. 200 Ricci Busatti maintained that too: much distinction should
not be drawn between the new Court and the Court of Arbitration. He.
therefore, felt that the Court should consist of fifteen .to twenty names
and in every case a tribunal should be formed ad hOC. 201 The final'plan
adopted by the Committee provided for a Court of fifteen memberseleven judges and. four deputy judges-with power given to the Assembly, acting upon the proposal of the Council, to increase the number to
fifteen judges arid six deputy judges.202
The 1929 Committee of Jurists, established to amend the Statute 'of
the Permanent Court of International Justice, proposed the omission
196 Hudson, n. 83, p. 148; Proces Verbaux, n. 91, pp. 168 fr.
197 Root, Proces V erbal~x, 11.. 91, p. 181.
.
Ibid., p. 55.
Ibid., p. 298.
200 Ibid., pp. 168-71.
201 Ibid., p. 177.
. 202 Ibid., p. 7lLThe' idea of including deputy judges seems to have come from
the Hague pr'oject of 1907, and was thought useful to serve the practical purpose
of filling vacancies, and the political purpose of satisfying states which had no
nationals among the judges. See Hudson, n. 83, pp. 148-149; Proces VerbM~X, n'. 91,
pp. 200, 400, 457 -458, 465.
-.
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of the Assembly's power to increase the number of judges, "to. avoid the
risk of an exaggeration which might. cause misconception". It also proposed the abolition of the post of deputy judges, as "practical experience" suggested the desirability of this course, the assimilation of two
classes of judges, and the increase of the number of ordinary judges
from eleven to fifteen. 203 These proposals were accepted by the 1929
Conference of Signatories and incorporated into the Statute of the Permanent Court.204
The Court was thus to be "composed of a body of independent judges
elected regardless of their nationality from among persons of high moral
character, who possess the qualifications required in their respective
countries for appointment to the highest judicial office, or are jurisconsults of recognized competence in international law" (Art. 2). Each of
the fifteen judges was to bea national of a different state [Art. 10 (2) ],
and the Court could be supplemented by ad hoc judges if one or both
of the parties had no judge of their nationality upon the bench of the
Court (Art. 31). The independence of the judges, as we shall see in
detail below, was carefully safeguarded. No judge was subject to recall,. either by the state of which he was a national or by the electoral
bodies of the League of Nations; during his term of office he might be
dismissed only by the unanimous action of his colleagues (Art. 18).
The Committee of Jurists suggested that the members of the Court
should be elected for a period of nine years and might be re-elected
after the expiry of that term. Several of the preliminary plans submitted
to the Committee also suggested a term of nine years, though a few
others suggested a term of six years, twelve years, or life tenure. 205 Th~
Committee in its report said that this period would ensure continuity of
jurisprudence, and "make it possible for states to eliminate judges who,
though not actually unfit for their duties, no longer justify the confidence that the states at one time reposed in them". While the re-election of useful judges "who have done good service and have deserved
well of the League of Nations by their enlightened and impartial ad-:
ministration of justice" was envisaged, there was also. appreciation of
the desirability of the Court's having new blood every nine years. In
any case, the Committee pointed out, "the free play afforded to states at
the time of election, by a general redistribution of seats every nine years,
is very desirable".206
Leaving details of some of the provisions to be dealt with later, this,
203 See Report of the Committee of Jurists on the Statute of the Permanent Court
of International Justice, League of Nations Doc. C. 142. M. 52. 1929. V., pp. 3, 27-29.
204 League of Nations Doc. C. 514. M. 173, 1929, V., pp. 28-30.
206 Proces Verbaux, n. 91, p. 57.
206 Ibid., p. 714.
.
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in bare outline, was the organization of the Court suggested by the COin~

mittee of Jurists to the Council of the League. When this plan came
before the Council, Bourgeois (France) said that it gave satisfaction
to the cherished principle of equality "to exactly the same degree as in
the Covenant", and he thought that "by its very existence" the League
had made it possible to. solve the difficulty.207 Without any change of
substance in regard to organization,2°B the Council and the Assembly
accepted the plan of the Permanent Court of International Justice.
A "drea:t:Il of centuries" thus came to be realized. The first election
of the members of the Court was held in 1921 and the Court started
functioning in June 1922. Although its Statute had been ratified by only
fi£ty-on~ states, almost all the then existing states of the world (all save
Nepal, Saudi Arabia,Vatican, and Yemen) took some part in condud··
ing hundreds of treaties which conferred jurisdiction on the Court. 201l
The Court continued to function untill the invasion of the Netherlands
in 1940. During the eighteen years of its existence, in the sixty-six international disputes which came before it, the Court gave thirty-two
judgements, twenty-seven advisory opinions, and more than two hundred ordel"l?210 Its decisions, some of which were of major importance,
commaclled universal respect, and all of them were faithfully accepted
and complied with. Its jurisprudence became a new storehouse of international law. It was indeed a World Court, though its activity was largely confined to disputes of European origin.

Continuation of the Court in the Form of the Internati9nal Court of
Justice
With this successful record, there was never any doubt even during
the inter-war period of the Allied intention to continue the Court.211
The San Francisco Conference was faced with two alternatives set out
in propo'sals emanating from Dumbarton Oaks. 212 The Permanent Court
could be contmued with necessary modifications in its Statute consequent upon the replacement of the League of Nations by the United
Nations, or a new Court could be created by means of a new Statute
based on the existing one. The first alternative had commended itself to
20,

Records of the First Assembly, Committee I, p. 466.

20B The most important amendment that came to be made

in the Council and
in the Assembly related to the question of obligatory jurisdiction of the Court. See
Hudson, n. 83, pp. 118-20.
209 See, for details, Chapter V.
210 Hudson, n. 31, p. 11.
211 See Hudson, "The Twenty-First Year of the Permanent Court of International
Justice", American Journal of International Law, vol. 37 (1943), pp. 2-3; RepOTt
of the InfOTmal Inter-Allied Committee on the Future of the Permanent Court of
blternational Justice, Cmd. 6531, 1944, para 1; Rosenne, n. 195, pp. 20-21.
~ UNCIO Doc., vol. 3, p. 10.
'
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a large part of the legal profession. 213 In choosing the second alternative
the Conference at San' Francisco was moved' by political r,at.her th<p:1
juristic considerations.214 The decision carried absolutely no iIllplication
of criticism against the, Permanent Court. On, the contrary, it was the
subject of general and well-merited praise. Thus Basdevant in his report
on behalf of the UN Committee ,of J Ul;"ists referred to the, respect attaching to the name of the permanent Court of Internat~onal Justice and
stated that it "had functioned for twenty years to the satisfaction of the
litigants and that, if violen<~e had sllspended its activity, at least this institution had not failed in its task".215 Even more appre~iative was the
report of the Sub-committee IV/1: A, which referred to "the debt of the
United Nations, to the e:x:perience of the Permanent Court-not only
in respect of constitution but also in matters of jurisdiction, organization, and procedure", and proposed that "the fullest use'should be made
of the valuable experience aIld achievements of the Permanent Court".216
The Rapporteur of Committee lVII, Nasrat AI-Farsy, stated that the
Permanent Court's exercise of the jurisdiction conferred on it had "in
several scores of case:;; produced a general satisfaction throughollt the
world" and that "the First Committee pays tribute to this remarkable
achievement" which had led to the accumulation of "rich experience".217
So, though it was a new Court with a new name that came into exist, ence in 1945, the chain of continuity was not broken, and the new Court
stepped into the shoes of the, oldCol,lrt, with the same organization and
virtually the same Statute. This fact was specifically declared in the report of the Rapporteitr 'of Committee IV II:
The creation of'the new Court will not break the' chain of continuity with the past.
Not only will the Statute of the new Court be based upon the Statute of the old
Court, but this fact will be expressly set down in the Charter (Art. 92). In general
the new Court will have the same organi~tion as the old, and the provisions concerning its jurisdiction will follow very closely those in the old Statute. . . In a
sense, therefore, the new' Court may be looked upon as the successor of the old
Court which is replaced. 218
213 The American ~nd Canadian Bar Associations issued a joint statement 'on 4
April 1945, proposing the retention of the existing Court, stressing the need for con_
tinuity, and urging that the treaties and agreements relating to the Court's jurisdiction be preserved. International Conciliation, no. 411 (May 1945), pp. 345-62.
214 The existing Statute included no provision for the modification of its text;
hence the normal' procedure' for introducing 'modifications would require assent' of
all parties to the Statute. That was not possible; of the 48 existing states parties
to the Statute, 17 were not members of the United Nations, 8 of them having been
enemies and 5 neutral in war, and 13 members of the' United Nations were not' parties to the Statute. On balance, therefore, the, creation of new Court was seen to
be simpler,SeeReport of Sub-committee IV/I/A, UNCIO Doc., vol. 13, pp. 524-5.
215 Ibid., vol. 14, p. 822.'
216 Ibi(l., vol. 13, p. 525.
,
217 Ibid., p. 382.
218 Ibid., p. 384.

HISTORICAL REVIEW

But there is an iinportant difference between the old and the new
Court. Though, as we have seen, the League played a vital r81e in the
establishment of the old Court, the Court was not an organ of the League,
but rested on a distinct legal base of the Statute and the Protocol. The
Charter of the United Nations, however, changed the constitutional basis
of the Court's existence. It replaced the-loose connexionof the old Court
with the League of Nations by the integration of the new Court into the
United Nations as its "principal. judicial organ" and made the new Statutea part of itself (Art. 92). All Members of the United Nations are,
therefore, ipso facto parties to the Statute of the Court. (Art. 93). These
two changes, asserts Shabtai Rosenne with great reason, .are so fundamental that they make it impossible to regard the International Court
of Justice as though it were the old institution under a new name. 21 9'
But apart from this difference, the provisions in regard to the organization of the Court, as we have mentioned earlier, are practically the same
as those in the earlier Statute.
The only other change of importance made at San Francisco was that
the existing system, whereby the entire Court went out of office every
nine years, was replaced by a system. under which one-third of the judges
would go out of office every three years, when an election would be held·
to fill these vacancies, retiring judges being eligible for' re-eleciion. 220 ·
The change was necessitated "in order to avoid serious interruptions of
the continuity of the Court" .221 This was indeed a major change. Under
the present system one-third of the members retire every three years,
so that a partial election of five judge~what is somethnes called "re:..·
gular election"-is held every third year. The determination of threesix, and nine-year terms of the judges elected at the first election was
made by lot. A general election was accordingly held in 1946, and partial
elections in 1948, 1951, 1954, 1957, 1960, 1963, and 1966. Apart from this,
seven supplementary elections have so far been held to fill the vacancies
caused by resignations or deaths of the judges before the expiry of their
terms. 222 According to some competent observers, this fundamental modification in the election system has not been advantageous. 223 We shall
discuss this in detail in another chapter.
During more than twenty years of its existence, the International
Rosenne, n. 195, p. 39.
This change was recommended by the Informal Inter-Allied Committee in its
report on the future of the Permanent Court of International Justice. See n. 211,
para 1.
221 UNC10 Doc., vol. 14, p. 829, Report of the Washington Committee of Jurists.
222 Yearbook of the International Court of J'lLStice (The Hague), 1965-1966, pp. 3-4.
223 Rosenne, n. 195, pp. 127, 137; also see resolution passed by the Institute de
Droit International in 1954, quoted in Manley O. Hudson, "The Thirty-Third Year
of the World Court", American Journal of International Law, vol. 49 (1955), pp.
1-15.
219

220
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Court of Justice has decided twenty-three cases and given thirteen advisory opinions. 224 But with the little work that it has been given to do,
it has proved its worth and has been universally acclaimed as the most
successful organ of the United Nations.

Continuation of Arbitral Practice
. It must be mentioned here that the establishment of the Permanent
Court of International Justice in 1920 did not put an end to the practice
of arbitration. Nor was it, to be sure, the intention of the framers of the
Statute that it should do so. They wisely decided to retain the Permanent
Court of Arbitration, and when in fact its abolition was proposed by the
Argentine delegation to the First Assembly of the League of Nations in
1920, the proposal received no support, it being "thought that this Court
would still have a role to fill in certain international disputes which lend
themselves more easily to arbitral decisions than to an award based on
strict rules of law".225 But though arbitration has continued in conjunction with judicial settlement by the two World Courts, it has undoubtedly been overshadowed by the latter. Like their predecessors, the framers
of the UN Charter carefully avoided preventing states from resorting
to international tribunals other than the International Court. Article 95
is clear beyond doubt:
Nothing in the present Charter shall prevent Members of the United Nations froID
entrusting the solution of their differences to other tribunals by virtue of agreements
already in existence or which may be concluded· in the future.

224
225

Yearbook, n. 222, pp. 93 ff.
See Hudson, n. 83, p. 36.

CHAPTER ill

ORGANIZATION OF INTERNATIONAL COURTS

Structure of Bodies fqr the Settlement of InternationaL Disputes Dependent upon Consent of the Parties
.
In the practically unorganized international community the structure
of courts or other bodies for the settlement of international disputes, as
in fact the very willingness to submit a dispute to third-party settlement,
depends upon the consent of the parties and the degree of control that
they are prepared to forgo in the settlement of their disputes. Thus during the past century and a half of the history of international relations,
apart from a number of political institutions, there have been established
several more or less formal international bodies having different powers
-to settle international disputes. Sometimes, when the disputes related
to complicated facts and the parties were not prepared to submit them
to a judicial body, they were referred to international commissions of
inquiry to investigate and elucidate the disputed facts. As provided in
the Hague Conventions of 1899 (Arts. 9-14) and 1907 (Arts. 9-36), the
role of such a commission was strictly limited to the ascertainment of
the facts involved in the controversy, and it had no power to draw conclusions or assign responsibilities. The parties were left entirely free to
give whatever effect they pleased to the report of the commission. As is
well known, an international commission of inquiry was exceedingly
helpful in the peaceful settlement of a dispute betwee:q. Great Britain
and Russia over the firing by a Russian officer on the British trawlers
in 1904. 1 Though not very common, the procedure has also been used in
some other international controversies.2
Disputes have sometimes been referred to conciliation commissions
"whose task it is to elucidate the facts and (usually after hearing the parties and endeavouring to bring them to an agreement) to make a report
containing proposals for a settlement, but not having the binding charac,:,
1 The North Sea or Dogger Bank case. See Manley O. Hudson, The Permanent
Court of International Justice, 1920-1942 (New York, N.Y., 1943), pp. 38-39.
2 Three other cases were referred to commissions of inquiry un<;ler the Hague
Conventions, viz the Tavignano, Camouna and Gaulois case (France v. Italy, 19'~2)
the Tiger dispute (1918): and the Tubantia case (Germany v. Netherlands, 1921).
Ibid., pp. 39-40. Also see Hudson, International Tribunals, Past and Future (Washington, D. C., 1944), p. 224. Commissions of inquiry have also been used to good effect
by the United Nations in Greece, in Indonesia, and in Palestine in recent years. See
Andre Gros, "Peaceful Settlement of International Disputes-Mediation and. Conciliation", International Law in a Changing World (New York, N.Y., 1963), p. 51.
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ter of an award or judgment".3 Following a conciliation treaty between
Germany and Switzerland in 1921, and supported and encouraged by a
resolution of the League Assembly in this regard in 1922, more than
two hundred conciliation treaties were concluded during the ensuing
fifteen .years. Numerous permanent conciliation commissions were established during this period. But in spite of all this apparent enthusiasm,
during the two decades that saw the multiplication of conciliation treaties, this procedure was used only in six cases.4 Recently, however, this
prQcedure has again attracted the attention of states and several conciliation commissions, created ad hoc for the settlement of particular
controversies, have been helpful in solving a number of disputes. 5
J\part from these admittedly "non-juridical" bodies having no power
to decide the disputes referred to them, several disputes have been submitted to joint commissions, created ad hoc or permanent, having equal
members of the parties on whom is conferred a representative character
and who remain more or less under the control of the appointing states.
ThO\,lgh these so-called international tribunals are given the ,power to
decide the disputes, there is always "the double risk of a failure of the
m~rr1pers to reach agreement and of a decision which is merely a compromise between the opposing points of view".6
. Apart from these somewhat refined methods of diplomatic negotiations
which depend entirely on the free will of the states, numerous disputes
have been submitted,as we have seen in our historical introduction, to
arbitration courts of various types, consisting of one, three, or more members, ,with an element of "neutrality" and "impartiality" added, and having the power to decide the disputes on the basis of respect for law. In
spite of all the criticism of international arbitration on the ground of its
tendency to compromise, there is little doubt, as we have discussed in
our previous chapter, that it remains a judicial process and is characterized by a respect for law' and legal processes. Its role in the peaceful
settlement of international disputes can hardly be exaggerated.
9verwhelmed, however,by the difficulties involved in, the. establishIll~nt of arbitral courts after the .disputes have arisen and the feelings
3 G~ H. Hackworth, Digest of International Law (Washington, D. C., 1943), vol. 6,
Il' 23; see also Hudson, Int€1'national TribunalS, p. 223.
4 See these cases in Hudson, n~, 2, p. 229.
5.:rhree conciliation commissions were established under the' Italian Peace Treaty
of 1947, with Italy on the one hand and France, the United Kingdom, and the United
States on the other. Another three conciliation commissions were established between France on the one hand, and Thailand, Switzerland, and Morocco on the
Other. Conciliation commissions have also been helpful recently in putting an end
to .~isputes between Belgium and Denmark, and between Italy and Greece. See
Gros,' J1,. 2, pp. 51-52..
,_
'6 ,S,ee HlJ,dso:n, p .. 2, p. 19; see also il::!id.; pp. 8;' 19, 23-24, for, a number' of disputes
subinitted to such joint commissions.'
-'
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are high, which led several times to bitter frustrations, states agreed to
establish, as we have seen, permanent courts with a fixed body of judges
and a prescribed judicial procedure. The states continued to remain
free, however, to submit or refuse to submit their disputes to the permanent courts, to ad 'hoc arbitration courts, or to any other "semi-juridical" or "non-juridical" bodies.
This complete freedom of states to establish or refuse to establish, participate or refuse to participate, in any court, whether ad hoc, temporary, or permanent, and the completely .unorganized nature of the inter,...
national judicial system are not, it has come to be felt for some time,
conducive to the peaceful settlement of international disputes through
judicial procedure. As has been well pointed out, law is not likely to be
much better than its administration. In order that law may be able to
play its rightful rCile in international relations, it is essential to have a
sound system for its administration. It is therefore suggested that there
is an urgent need for the extension and improvement of the judicial
system in the international field.

«Pyramid without a Base"
The precariousness of the present situation can be easily visualized
from the fact that whereas it is difficult to establish arbitration courtswhich in any case remain ad hoc and impermanent-:-and the Permanent
Court of Arbitration has been little used, we have an International Court
of Justice which is sitting "precariously at the peak of a pyramid which
has no enduring base. To say that the institutions Of which the pyramid
consists are primitive and incomplete is to speak mildly."7 Although, as
we shall see in another chapter, the jurisdiction of the World Court has
been progressively extended and it has gained both prestige and confidence by its useful and conscientious work, it is unable to realize fully
the "potentialities of its greatness largely because of the insecure foundations upon which its enterprise must rest".8 It needs, it has been suggested, a more enduring base if it is to fulfil the hopes which it has ertgendered, for, as Edwin DeWitt Dickinson put it:
- . : building peace requires effort from top to bottom. Reflecting upon some aspects
of the task, one is tempted to say from bottom to top. Clearly the overall objective
must be something better coordinated and more nearly complete. Work on the
foundations may be more arduous and less dramatic, but ultimately such work
must be done and done well if confidence is to be cultivated and the good order
extended.

°

7Edwin DeWitt Dickinson, Law and Peace (Philadelphia, Pa, 1951), p. 113.
Ibid., p. 121.
9 Ibid., pp. 121-2.

S

70

INTERNATIONAL COURTS AND CONTEMPORARY CONFLICTS

Remoteness of the World Court.
the first instance, as it has been pointed out by several observers,
the; remoteness of the World Court from most parts of the disordered
world and its relative inaccessibility renders it unsuitable for solving
most ·of what are called run-of-the-mill cases. Moreover, the heavy ex-pense of taking a case from distant points to the Hague Court also discourages several cases from being brought before the only permanent
judicial body that we have at present. The result is, it is pointed out, that
the World Court "has so far been ·generally considered to be not adapted
to the determination of more than a small fraction, less than one-tenth
of one per cent, of the justiciable international cases arising since its
estabUshment".lo Thus we are told that between 1920 and :1944, whereas
the World Court dealt with 59 cases (27 advisory opinions and 32 judgements) , approximately 50,000 cases were settled by ad hoc tribunals.l l
The· jurisdiction of the World Court in actual practice "has been the
same as though it had specifically been limited to major controversies
between nations. It has been deemed as impracticable to take all international cases to the World Court as it would be to take all federal cases
to the Supreme Court of the United States."12

In

Cla,ims in Regard to Small-Cause Courts Giving Individuals Right to
Appear before Them
One major defect of the present international judicial system is thai
individuals have no locus standi before the international courts. Article
34 of the Statute of the International Court bluntly declares that "only
states may be parties in cases before the Court". The result is that pri~
vate individuals are left entirely at the mercy of their foreign offices as
to whether any wrong done to them by another state shall be pursued
on their behalf. If the relations between the two countries are bad, the
foreign office may refuse to take up the case in order to avoid worsening
the relations. If the relations between the two countries are good, it may
be thought inadvisable to spoil them by filing a lawsuit against a friendly
10 "Postwar International Judicial Organization", Report of the Co-ordinating
Committee of the American Bar Association on Post-war International Judicial Organization, Chairman: James O. Murdock. (Hereinafter referred to as Murdock
Report); A.B.A. Proceedings of the Section of International and Comparative Law
(Washington, D.C.), September, 1944, p. 96. Emphasis added.
11 It must be mentioned, however, that most of these cases had been decided by
ad hoc arbitral tribunals against the nations defeated in World War I. The GermanPolish Tribunal, for example, decided nearly 30,000 cases. See statement by Louis
B. Sohn, The Rule of Law among Nations, Digest of Proceedings of Regional Conference of Lawyers: A.B.A. Special Committee on World Peace Through Law,
Washington, D. C., 1959), p. 10; see also Hudson, n. 2, p. 9.
12 See Murdock Report, n. 10, p. 96.
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country.13 Furthermore, the success of an individual's remedy often de..
pendsupon the particular nationality he may enjoy, the strength of his
state, the weakness of the defendant state, the political relations between
the two states, 'and similar factors. The defendant state, .as is well known,
if weak, has to submit to claims which are unsound. The system of diplomatic protection has obvious weaknesses in the case of dual nationality;14
Even if none of these factors are involved, the great costs and delays
involved in highly formal proceedings before the World Court, or in
the establishment of an ad hoc arbitration court, may dissuade some disputes from being brought before an international judicial body. Thus we
are told that there are literally thousands of claims of individuals and
corporations against foreign ~overnments that are gathering dust in the
chancelleries of the world because there is no international tribunal
where they can be taken as of right. 15 Sometimes when disputes accumulate in large numbers and are sufficient to compel the attention of
Governments, ad hoc arbitration and temporary tribunals are constituted
after long delays, and they operate· under procedures which remain
cumbersome and primitive. Their sessions often extend over many years,
and not infrequently they terminate with many cases undecided}6 So
far· as the unfortunate private individuals are concerned, "the awards
are rarely timely or efficacious but, like the sins of the fathers, are visited
upon the children even unto the third or fourth generations". Often,
therefore, their bounty is beneficial only to remote heirs and to claims
attorneys.l7 Thus even if the claim of a claimant is a good one and compensation is paid in the end, he may have been ruined by the occurrence
out of which the claim arose, and 'as far as he is concerned justice delayed is justice denied. 18 It has, therefore, been suggested by some scholars that courts of international law of a less formal, less expensive, and
more expeditious character are needed to deal, as it were, with intei·national petty lawsuits. 19 Cecil Hurst, a former Legal Adviser of the
British Foreign Office, drew, in this connexion, an analogy to the old
English Court of Pie Powder (which deoided cases, expeditiously and -on
the spot, of the "dusty-footed" merchants at a fair or market to· which
13 See Arthur Larson, When Nations D.isagree (Baton Rouge, La, 1916), p. 93.
14 See Edwin M. Borchard, "The Access of Individuals to International Courts",
America,!,/- Journal of International Law (Washington, D.C.), vol. 24 (1930), p. 362.
15 Larson, n. 13, p. 93.
16 See Murdock Report, n. 10, p. 96.
17 Dickinson, n. 7, p. 72.
18 See Sir Cecil J. B. Hurst, "Wanted: An International Court of Piepowder",
International Law: The Collected Papers of Sir Cecil Hurst (London, 1950), pp. 81-84.
19 Ibid. See also Larson, n. 13, pp. 93-94; Dickinson, n. 7, pp. 114-15. But for the
problems that may arise by giving unrestricted right to individuals to bring cases
of claims against foreign Governments before an international court, see Borchard,
n. 14, pp. 362 ff.
-
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they came). He suggested that like the Courts of Pie Powder a' jurisdiction to deal with pecuniary claims of this kind should be simple, speedy,
effective, and cheap,2° and should help adjusting the claims of the claimants while they are still alive.

Access to International Organizations and Modification of Article· 34 of
the World Court's Statute
The anachronistic character of Article 34 of the Statute of the International Court of Justice becomes further apparent from the, fact that
international organizations, whose ever-increasing importance in· present-day international relations can hardly be overemphasized, are excluded £rom appearing before the Court as a party in a contentious case.
Even without going deeply into the question of international legal per~
sonality, it can be indisputably asserted, in the light of the advisory opinion of the Court in the case of Repara.tion for Injuries Suffered in the
Service of the United Nations, that a public international organization
enjoys international personality. It is "a subject of international law and
capable of possessing international rights and duties". It may, for instance, bring international claims on behalf of its employees.21 Though
the Court in this case was dealing :with the United Nations, there is nO
doubt that the same reasoning equally applies to other public international organizations. The denial of locus standi in judicio to the international organizations has led to a great loss of jurisdiction to the International Court of Justice in hundreds of international agreements
that these bodies have been called upon to enter into either with states
or among themselves. The gates of the World Court having been closed,
in most of these agreements provisions have been made to submit the
disputes arising under them to arbitration. It is thus possible thatdifferent tribunals may be set up to deal with similar types of cases. Thus,
apart from the fact that specialized agencies, which stand in· closerelationship to the United Nations, have been denied the benefit of a fustclass judicial organ of the United Nations and are obliged to setup separate and ad hoc bodies, this, it is pointed out, is not conducive tsdhe development of a coherent and constructive jurisprudence which may be
helpful in the orderly development of international law, more especi~ly
the law relating to international organizations. It is, therefore, suggested
by some observers that the International Court, or perhaps a special
chamber of it duly created for that purpose, should be allowed to exercise
jurisdiction in such cases and that Article 34 should be amended to 'that
effect.22
Hurst, n. 18, p. 87.
ICJ Reports, 1949, p. 179.
. 22 See Laurent Jully, "Arbitration.:md. JudiCial Settlemen~: Recent Trends",
American JO'UT1ial of International Law, vol. 48 (1954), pp. 386-91, 399-400...
.
20
21
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Regional Courts
Apart from the difficulties of distance, heavy expenditure and complicated procedure of the International Court of Justice, there has existed a general· feeling in certain quarters that a general international tri-buna! may not be adequate for local needs and that it should be supplementedby local regional courts to which access can be less expensive,
more expeditious, and perhaps more free. 23 It is argued that in the
present heterogeneous world society, a centralizediIiternational court,
with. a majority of judges from other regions and legal systems, may
not be able to understand or appreciate the customs, local requirements,
and psychology of the peoples belonging to anyone region. 24 Instead a
regional court, staffed by judges from a particular region, would be more
apt to command the confidence of the people of that region, and. would
be a better agency to settle intra-regional disputes as it would understand
local customs and different legal conceptions and appreciate the psychology of its own people and their habitual ways of behaving. 25
While appreciating the need for the establishment of regional courts,
some other jurists have, however, expressed 'an apprehension that it
might involve at least two dangers. Firstly, it might lead to conflicts
regarding jurisdiction with the World Court which would tend to .dis:credit both the courts. As C. W. Jenks argued:
One party to a case might apply to the Permanent Court and the other to the regional court. Each court might decline' to regard its jurisdiction as excluded' under
the rules governing its competence and procedure by the fact that the other party
had applied to the other court. Such a conflict might arise at an early stage of the
proceedings. The Permanent Court, acting under Article 41 of its Statute at the
request of one party, might indicate one set of measures of interim protection; the
regional court . . . might indicate measures of interim, protection incompatible with
those indicated' by the Permanent Court. Even more delicate would be the situation
if both courts gave judgment by default and did so in opposite senses. Adequate
arrangements for resolving any conflicts regarding jurisdiction which might arise
would therefore be essential in the event of the creation of any regional courtS. 26

The second danger which cannot be ignored is that regional courts
"might be inspired by regional legal conceptions to such an extent that
See Hudson, n. 2, p. 171.
is well known that after the Asylum case, the International Court of Justice
was' criticized in certain South American circles for its failure to understand the
regional customs and psychology of the Latin American peoples and being too
strongly influenced by Europe or Anglo-Saxon conceptions. On the other hand, in
the European circles the reverse' feeling has sometimes been apparent and the
extra-European influence is felt to be too strong. See Jully, n. 22, p. 394.
25 See E. Foda, The Projected Arab Court of Justice (The Hague, 1957), p. 73.
26 C. W. Jenks, "Regionalism in International Judicial Organizations", American
Journal of International Law, vol. 37 (1943), p. 315. '
23

24 It
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their decisions might prejudice the future unity of the law of nations".
They might
tend to crystallize discordant regional conceptions of the content of international
law in respect of subjects regarding which common world wide rules are desirable.
. . '. The unifying influence of a single supreme court is one of the indispensable
conditions" of the development of an effective and compreheIiSive world wide sys"
tern of international lavi. 27

It was because of this latter reason, among others, that the idea of
establishing an Inter-American Court of Justice was postponed in the
Eighth Inter-American Conference in Lima in 1938, and was set aside
in the Ninth Conference in Bogota in 1948. It was thought that such a
court would raise doubts about the competence and effectiveness of the
International Court of Justice. 28
Despite the expression of these apprehensions, however, the enthusiasm for regional courts has not been decreased. It is, moreover, suggested that the dangers mentioned above can be easily warded off if the
two courts have common aims and work closely and in harmony with
each other. Thus Jenks himself suggested that if regional courts were
set up there should be made a rational distribution of authority between
the World Court and the regional courts. Not only should proper arrangements for co-ordination between these courts be made beforehand, but
their jurisdiction ought to be suitably limited by their statutes and their
status to each other clearly defined. In order to be satisfactory, the
superiority of world to regional bodies in respect of all questions not of
exclusive regional importance must be recognized. This means (i) that
the regional courts should be courts of limited rather than of general
jurisdiction and (ii) that the World Court should have exclusive competence to determine any disputes regarding jurisdiction between itself
and regional courts.
The required limitation of the authority of regional courts might be
achieved, it is suggested, partly by excluding certain matters from their
jurisdiction altogether, e.g. disputes relating to the interpretation or
legal effect of treaties and other instruments to which states outside the
area of the regional courts are or may be parties. The World Court and
any regional court should be given concurrent jurisdiction in regard to
all cases not reserved to the exclusive jurisdiction of the former court.
But in order to bring co-ordination between these courts and to
reduce the danger to the unity of international law by the existence of
the concurrent jurisdiction, there should be provision for an "appeal
from any regional court to the World Court whenever an important ques27

28

Ibid., pp. 315, 316-317.
See E. Foda, n. 25, p. 161.
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tion of international law is involved. No right of appeal is, however,
thought to be necessary on questions of fact,or on points of international
law of exclusively regional application, or on points of municipal law,
OF· on a question of procedure or. practice .before the regional court. Nor
would an appeal, it is recommended by Jenks, be necessary if the regional court confines itself to applying international law as previously
laid down by the World Court 'and there are no special grounds for the
latter to reconsider its earlier decision. Procedure should, therefore, be
provided whereby application could be made to the World Court for
leave to appeal in these exceptional cases. On aU other questions of law,
there should be given a right of appeal to the World Court.
For the. purpose of enforcement of these provisions, Jenks further
suggests the attribution to the World Court of a supervisory jurisdiction
over the regional courts consisting of the following powers:
(a) Power to require. any regional court to suspend aU proceedings

in any case-(i) if the case faUs within the exclusive jurisdiction of the World
Court; or
(ii) if the World Court and the regional court have concurrent
jurisdiction in respect of the case and the proceedings relating
thereto have been duly initiated' before the World Court.
(b) Power to make an order transferring a case from a regional court

to the World Court in certain defined circumstances; and
(c) Power to require a regional court to refer to the World Court for

decision some special point arising in the course of the case. 29
Protected by these provisions of co-operation and co-ordination be:..
tween the regional courts and the World Court, there is no doubt that
such regional tribunals can be extremely useful in solving smaller .local
disputes in a much more simple, inexpensive, and expeditious manner. It is also felt that even the World Court "would function with increasing effectiveness if it were founded upon coherent natural groupings of inter-related regional courts". In any case, as Judge Hudson said:
If some centralization of an international judicature is desirable to safeguard the

unity of a universal international law, it cannot be pursued in neglect of local requirements, and where the states in any region wish to do so they must be free to
create local tribunals for handling their disputes.3o

29

Jenks, n. 26, .PP. 317-19.
n. 2, p. 252.

30 Hudson,
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Circuit Courts
Mindful of the present inadequacies of the international judicial machinery, realizing the urgent need for providing an easily accessible,
cheap and expeditious justice to litigants, but recognizing the difficulties
involved in the establishment of regional courts, as we shall see below,
suggestions have also been made by jurists for the establishment of circuit courts or circuit benches of the International Court. Taking their
clue from the development of several municipal judicial systems (such
as in the United States, Great Britain,France, and Germany), where
in their earlier stages of development justice was carried to the people
through circuit courts instead of the people being required to come into
the capital to obtain justice, it is argued that if circuit courts were estab-Ushed in different parts of the world, they would not only provide cheaper and expeditious justice, but more important, they would bring home
to different peoples the reality of'the International Court as an institution, thus heiping to overcome the ignorance as well as the suspicion
of the Court which has survived so long. 31 It is pointed out, for example,
that in the first few years of its existence, the Supreme Court of the
United States had practically no business. It was largely due to the
judges of that court travelling in circuit that the bench, bar, and citizens
of the thirteen states became cognizant of the growing federal judicial
system.32 The Committee on Post-War International Judicial Organization of the American Bar Association, therefore, recommended in 1944
that a Permanent International Circuit Court should be established and
should be
soorgan~ed that one member shall be available to sit as an international ciicuit
court with original jurisdiction to hold regular terms in the capital of,· each member nation of the international judicial system. In addition to the world court justices on circuit, such circuit court shall include one or more international commissioners assigned to sit in an advisorycapacity.33

Some other jurists, however, feeling that such a project, howsoever
useful, might be unrealizable at the present stage, point out that the
same result can be achieved under the existing provisions of the present
Statute of the International Court. Thus though the Court has always
sat at The Hague, it is already entitled under Article 22 of the Statute
to sit anywhere in the world. So far the Court has not found it advisable
to do so. But it is clear that the Court is authorized to make itself acces-

•

James O. Murdock, "Organization of a Post-War International Judicial SyStem", World Affairs (Washington, D.C.), vol. 107 (1944), pp. 257-9; Julius Stone,
"The International Court and World Crisis", International Conciliation (New York,
N.Y.), n. 536, January 1962, p. 54.
32 See Murdock Report, n. 10, p. 97.
33 Ibid., p. 119; also see pp. 92-95.
31
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It is important to note that while most of the writers maintain that an
arbitral award made in excess of the jurisdiction conferred on the arbitrators is not binding upon the parties, and many of them assert several
other grounds of nullity, such 'as bad faith, corruption of the arbitrators, denial of justice, disregard of international law, grave error of pro:cedure, etc., they generally fail to say who should determine the fact
of nullity when it is alleged. 38 The question of nullity of awards was
discussed at length in 1874 by the Institute of International Law, which
adopted a reglement governing arbitral procedure containing, among
others, a rule (Art. 27) that "an arbitral award is null in case the ~om
promis is invalid or there is excess of power, proven corruption
on the part of one of the' arbitrators, or essential error". But the
resolutions of the Institute were silent on the question as to who should
determine the fact of nullity.39
The matter was again raised at the First Hague Conference in 1899
when the Russian delegation proposed the incorporation in the Convention for the Pacific Settlement of International Disputes the substance
of Article 27 of the Reglement of the Institute of International Law. But
the Russian. draft, like that of the Institute, was silent about the procedure to be followed for determining the fact of nullity. During the discussion on the Russian draft in the Committee of Examination, M. Asser
expressed the view that the Russian proposal should be suppressed unless some permanent and authoritative court could be provided to adjudicate on cases of alleged nullity. Its appreciation, he said, should not
be left to the arbitrary action or initiative of the losing state. M. Bour~
geois,40 the president of the Committee, also stated that it was not possible to provide for cases of nullity without knowing who would be the
judge to pronounce upon such cases. No further action was, therefore,
taken upon the Russian proposal, as Reporter Chavalier Descamps explained in his report, "in view of the difficulties of providing for cases
of nullity without at the same time deciding who would be the judge to
decide these cases". But he went on to suggest "that' the Permanent
Court of Arbitration could guide states to a solution of this order".41
The Convention finally adopted declared (Art. 48; Art. 73 of the Convention of 1907) that the arbitral tribunal was the judge of its own competence and that "the award, duly pronounced and notified to the parties, settles the dispute definitively and without appeal". (Art. 54; Art.
38 See James W. Garner, "Appeal in cases of alleged invalid awards", AmeriCan
Journal of International L.aw, vol. 26, (1932), pp. 127-8; see also Carlston, n. 37, pp.
35, 50, 53 fl., 65, 85-86, 145, 150, 159, 213-23.
39 Garner, n. 38,. pp. 128-9.
40 Quoted in Carlston, n. 37, p. 255; also see Garner, n. 38, p. 129.
41 Quoted in Carlston, n. 37, p. 216.
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81 of the Convention of 1907). The Second Hague Conference left things
substantially as they were before.
On the basis of this history, Lammasch argued that the Hague Conferences recognized the non-existence of an appeal against an arbitral
award, and for lack of an instance of. an appeal they rejected the
bases for nullity contained in the Russian proposal. All that they 'provided was a right of revision of 'an award on the ground of discovery 'of
some new fact which might have some decisive influence on the award
(Art. 83'). The effect of this latter provision, according to Lammasch,
was to exclude every attack upon a decision except that based on the
discovery of a new fact. In other words, he felt that the Conference decided the question of nullification negatively and that the privilege of a
single state to disregard a decision upon grounds of nullity had been rejected. It was still open, however, to states to provide by agreement for
the revision or appeal of an ·award.42
In a long and learned article de Lapradelle also maintained a similar
thesis. He distinguished between the causes of nullity and the legal nonexistence of an award. Excess of power might be a cause of nullity, but
it was only a cause; it did not mean the legal non-existence or invalidity
of the award until the fact of invalidity had been judicially determined
by another competent tribunal to which it might be submitted by agreement between the parties. "From the suppression of Article 26 of the
Russian Plan", he' contended, "it did not follow that the award alleged
to involve excess of power would be left to the arbitrary action ofa state,.
as the partisans of lack of existence asserted, but instead to the initiative
of the party who alleges it." Such a party could not contend the existence
of excess of power "without offering a new court for its determination,
but to this offer the other party is not required to respond".43 These
views were also shared, among others, by Nappold, Fauchille, Castberg,
Dupuis, Garner, and de Bustamante.44
J. L. Brierly, however, took strong exception to these views and declined to admit the above conclusions. He did not think that the distinction between nullity and non-existence was a sound one in international
law because of the absence of organized' revising judicial machinery.
There was nothing in law, he maintained, to say that if a state claimed
an award to be null, and un.1ess a reference to another court was made
(which could always be blocked by the other party), the complainant
had no remedy. The history of the Hague Conference merely showed
that the Conference, finding it impracticable to propose a satisfactory
procedure for adjudicating on allegations of nullity, thought it best to
Quoted in Carlston, ibid.
See de Lapradelle as.quoted in Garner, n. 38, pp. 129-130; Carlston, n. 37,
p. 217. Emphasis added.
H See Garner. n. 38, pp. 130-1; Carlston, n. 37, pp. 217-8.
42

43
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remain silent on the substantive. law of nullity. "International confer...
ences", he pointed out, "pass sub s.ilentio over matters on which they
are unable to agree far too commonly for it to be permissible to deduce
positive, and in this caSe revolutionary, innovations from the omission."
The Hague Convention having failed to provide any procedure for judicial determination of the all(!gation of nullity, he felt that the party alleging nullity had the right to decide for itself. This, he frankly admitted,
was not a satisfactory conclusion, though he thought that it was entirely
consistent with the rudimentary stage that international ·adjudication
had so far reached. 45 Brierly is supported, among others,46 by Kenneth
S. Carlston, who also feels that the Hague Conferences left the law of
nullity in status quo and that "the individual judgment of states rather
than the judgment of a court, in international law, determines questions
of nullity".47
Whatever the case may be, this unresolved controversy about the
nullity of awards of arbitration tribunals clearly depicts the urgent need
of some judicial procedure of appeal or revision by another tribunal. This
is so, it is submitted, in spite of objections to the contrary that a system
of arbitration which allows an appeal from an award once made by arbitrators freely chosen by the parties themselves would not only tend to
perpetuate disputes which it is the function of arbitration to settle, but
also to diminish the authority and prestige of arbitral tribunals whose
decisions might be overridden by a tribunal of appea1. 48 As Hersch Lauterpacht pointed out, an award in municipal law is final only so far as
the appreciation ot the law and facts underlying the judgment is con.cerned, and not when the judge has been guilty of corruption or a usurpation of power, and there is no reason to credit international arbitration
with an infallibility or integrity in excess of that which we usually associate with arbitrators adjudging private cases.49 The present legal impasse when the objection of nullity is voiced is far from satisfactory.
The real danger to the system of international arbitration lies, it is pointed out, not in any possible abuses which may grow out of permitting
appeal or review, but in the unregulated refusal of states to carry out
judicial decisions. 50 If the development of international arbitration as a
judicial system is to be fostered and strengthened, some procedure should
45 J. L. Brierly, "The Hague Conventions and the Nullity of Arbitral Awards",
British Year Book of Internati01l4l Law (London), vol. 9 (1928), pp. 114-17.
46 Meurer also expressed similar views. See them quoted in Gamer, n. 38, p. 130.
47 Carlston, n. 37, pp.218-19; see also pp. 220-3.
48 See Garner, n. 38, p. 131; Perry Don Williams Jr; "Fifty Years of the Chamizal
Controversy-A Note on International Arbitral Awards", Texas Law Review (Austin, Tex.), vol. 25, pp. 468-73.
49 See H. Lauterpacht, "The Legal Remedy in Case of Excess of Jurisdiction",
British Year Book of International Law, vol. 9 (1928), pp. 119, 120.
50 Carlston, n. 37, p. 256~
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be established whereby claims of nullity of awards can be judicially
determined.
In view of these. facts it is further· pointed out that whereas earlier
the difficulty in providing a proceduTe of appeal or review from the
awards of arbitration tribunals was the impracticability of providing a
satis,factory judicial procedure, we now have, happily, in the International Court· of Justice a tribunal which is preeminently qualified to
judge upon appeal whether arbitrators have'· correctly interpreted the
terms of the compromis by which they are bound and whether they have
scrupulously carried out their functions. There .has, therefore, been a
strong body of opinion in favour of conferring on the International Court
a right to hear appeals from ad hoc arbitration tribunals, at least to thE!
extent of correcting violations of minimum procedural standards and 'de:
partures from terms of submission. 51 Some writers also favour a right
of appeal from the applicable principles of international law which might
lead to a uniformity in the development of internationallaw.52 With the
knowledge that an appeal would always lie against an award· which is
assailable on either of these grounds, it is felt, the parties would prcibably exercise more care in the choice of competent and learned arbitrators whose decisions would command respect and from which appeals
would not be unduly multiplied. There is no reason to fear that the pro'cedure of ,appeal would be abused by quarrelsome Governments.· Apart
from the fact that in the past, when such right of appeal had been con'ferred on the Wodd Court through bilateral treaties, it had not led to
any abuse of that procedure; it is important to note that the World'Court
has power under Article 64 ofits Statute to impose costs in certain cases,
which might well act as a deterrent. 53 There is no doubt that if such
appellate jurisdiction could be conferred on the World Court, it would
remove one 'of .the most serious lacunae of arbitration procedure.

Policies at Stake'
The .above discussion makes it clear that there is need for further
creative effort extending the organization of international justice. So
far we have only one permanent court at the top of a non-existent pyramid of judicial institutions. In consequence the law's administration falters. Even· the best efforts· to strerigthen the World Court can only be
partially successful. As has been well said, the habits of adjustment
under law must' be sedulously cultivated. To these ends there must always be available institutions of adjustment under law "seasoned in
experience and .trusted by those who resort to them". 54
lhid., pp. 245-6.
Garner, n. 38, p. 132; but cf. Carlston, n.37.
az See Lauterpacht, n. 49, p. 119.
H See Dickinson, n; 7, p. 114.
6
'i1

52 See
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What 'are the general principles which should govern the organization or reorganization of international judicial machinery? The controlling ideas, it is submitted, should be unification, accessibility, efficiency, and political independence.

Unification: One of the essential qualities of an efficient judiciary in
the ever-narrowing international community is a unified and simple
court-structure operated as an integrated system instead of having a
hodge-podge of courts, as a series of autonomous units, each operating
completely independent and sometimes at cross-purposes of the others.
Unification of the court system is called for not only to simplify, or, if
possible, to obviate the necessity of organizing a court after a dispute
has arisen and feelings are high, but to ensure uniformity and continuity
of jurisprudence and for the orderly development of a unified interna-tionallaw which, as we shall see in another chapter, is one of the most
important by-products of efficient international judiciary. In order t.o
achieve this unification, it is essential (i) to recognize the hegemony
of the International Court of Justice; (ii) to accept the decisions of the
World Court as binding on all other courts; (iii) to confer jurisdiction
on the World Court to hear appeals from arbitration tribunals or regional courts when their decisions 'are challenged' on different grounds;
and (iv) to give the International Court supervisory powers over other
courts (as suggested by Jenks) .55
Thus recognizing the superiority of the WorId Court and ensuring the
cohesion and co-ordination of different courts, arbitration tribunals
should not only be allowed but encouraged. The usefulness of arbitration
procedure was fully appreciated when, as we.have seen above, in 1920,
demands for the abolition of the Permanent Court of Arbitration were
promptly and -rightly dismissed~56 There is no doubt that in certain minor
or technical disputes, or disputes in which the parties wan:t to avoid
the wide publicity which. a procedure before the International Court
necessarily involves, an -arbitration court may -be preferred by the parties. Apart from this, the freedom that it gives to the parties in the
selection of arbitrators may give them more confidence in the equity of
the award. It is due to this reason that some writers feel that an arbitration court is particularly useful in the settlement of differences ex
aequo et bono when the parties agree thereto. Furthermore, the flexibilityof arbitratiori procedure,57 the smallness of the court, the expediency
and perhaps less expensive nature of the proceedings, and most important, the jurisdiction of the arbitration courts over private persons; ComSee Jenks, n. 26.
See the Historical IntroductioxL"57 Norman L. Hill, "The Influence of Disputants over procedure in International
Courts", Virginia Law Review (Charlottesville, Va), vol. 21 (1934-35), pp. 205ff.
55

56
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mercia! corporations and public organizations (which have been excluded from. the International Court), all render arbitration procedure too
useful to be discarded. 58
While appreciating the arbitration procedure, however, the difficulties involved in the organization of arbitration courts. their impermanence. and their lack of continuity in their jurisprudence, must not be
overlooked. But it is important to recall, in this connexion, the model
draft rules on arbitral procedure prepared by the International Law
Commission in 1958. We shall discuss these rules in detail in another
chapter. It may be noted, however, that these rules sought to assure the
constitution of an arbitration tribunal under ~ll circumstances by. stipulating that, in case of lack of mutual agreement between the parties in
:regard to the designation of the umpire or other members of the tribunal, the President of the International Court of Justice should designate
them. 59 These rules have not been received favourably everywhere and
have been criticized as killing the very spirit of arbitration which is
based on the voluntary agreement between the parties.60 It has, therefore, been suggested that while the parties favouring a procedure as
recommended by the International Law Commission should be free. to
insert a special clause pertaining thereto in the comprom'is or arbitral
treaty which they conclude, the arbitration procedure in this respect
should not be modified. 61 The defects of arbitral procedure in regard
to the discontinuity of jurisprudence and lack of any judicial forum to
decide about the nullity of awards can, however, be removed, at least
to some extent, by conferring on the International Court the jurisdiction to hear appeals from the awards of different arbitration courts, as
suggested above, and making the former's decisions binding on them
on points of international law.
Apart from the arbitration cour.ts, there should be extended over the
earth the international equivalent of national trial tribunals, permanent
and always at hand, to dispose speedily and w!thout much expense and
fanfare, of the bulk of the small disputes as they arise. Until this is done,
;;S See all these benefits of arbitration procedure over proceedings before the Iniemational Court ·well expressed in a circular note of the Secretary-General of the
Pem1anent Court of Arbitration, American Journal of International Law, vol." 54
(1960), pp. 933-941; but cf. Jully, n. 22, pp. 394-400, where he tries to prove that
all these benefits of arbitration over the International Court are more apparent
1ban real.
;;9 See Report of the International Law Commission covering the work of its tenth
session, General Assembly Official Records (GAOR), Session 13, Supplement No.9
(Ar.l859), pp. 2 1'£.
.
.
so See Charles de Visscher, "Reflections on the Present Prospects of International
Adjudication", American Journal of International Law, vol. 50 (1956), pp. 470-1.
51 See circular note of the Secretary":General of the Permanent Court 9f Arbitration, n. 58, p. 941.
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it is difficult to see how the accumulation of lesser disputes can .be prevented, the greater disputes sifted for higher consideration, and essential
habits of adjustment under law firmly established. 62
Though the need for courts to try "petty" cases in different parts of
the world is great, the prospects do not seem to be bright at all. Thus,
as we shall see below, no regional courts have been established so far
except in Europe in regard to some limited matters. In face of this timidity of statesmanship, it might be advisable to establish regional benches
of the World Court, under Article 26 of its Statute, consisting of three
or five members of the Court, to deal with cases in different regions
at the request of the parties. These regional benches should. be made
beforehand, with a majority of judges drawn from those particular regions, so that the regional legal systems are well represented on them.
Such a scheme would not only secure uniformity of jurisprudence, but
would go a considerable distance towards satisfying regional aspirations. 63 There is no doubt that this would add to the cost of the working
of the Court. But it will certainly not be more than the cost of a. few
bombers per annum and the point is whether it will not be worth spending.

Accessibility: Another prominent feature of an international court system that we have suggested is the easy accessibility of justice to the
·parties near their homes with the minimum of expenditure. Frequent
use of regional benches of the International Court of Justice, as we have
discussed above, coupled with arbitration courts with the agreement of
the parties, can be helpful in solving one of the foremost complaints
against the present judicial structure that it is too far-off from most of
the countries and that it is extremely expensive for them to approach'it.
Efficiency: In the present world turmoil, efficiency of the international
judiciary is the sine qua non of its effectiveness. The need for cheap
and expedient justice in the international community, as in the national
society, can hardly be exaggerated and is in fact the first necessary condition for the establishment of an effective rule of law. The establishment of small regional courts, capable of dealing with the local disputes
without much delay and expense and having jurisdiction not only over
states but also Over individuals and public organizations, can go far in
fu1:filling this necessary condition. A good deal of the world's legal busiSee Dickinson, n. 7, p. 114.
Because of its practicability this scheme has been commended by several jurists.
See Hudson, n. 2, 252; Report of the Informal Inter-Allied Committee on the Future
of the p.e.I.J., Miscellaneous No.2 (1944), Cmd 6531, paras 11-12; Louis B. Sahn,
"Proposals for the Establishment of a System of International Tribunals", in Martin
Domke, ed., International Trade Arbitration, (New York, N.Y., 1958,). p. 65.
62
63
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ness can be settled well enough at this level, and the more novel and
"-

critical problems are carried on for consideration by the highest judicial
authority.

Political Independence: The end of equal and impartial justice, not
only between individuals in a national society but between states in the
international field, can best be served by freeing the courts to the fullest
extent possible from local controls and local pressures. We shall discuss.
the problem of impartiality of courts in another chapter. But it may be
:remarked here that it is desirable that the fiscal affairs and working
of international judicial bodies should not, as far as possible, be under
the control of states or any other political body. The establishment of
regional benches of the World Court would certainly help in achieving
1his ideal to a great extent.
PAST PRACTICES

Structure of Courts
Depending entirely upon the free will of the parties, the hundreds of
mternational tribunals created during the last 150 years or so have differed widely in their structure. The freedom of states in this respect
has been wholly unrestrained. Thus the temporary tribunals, created to
act merely ad hoc for the settlement of disputes which had already arisen, differed from tribunals designed to exist for the future and to
decide differences which might arise as time passedalong. 64 The temporary tribunals might themselves consist of one, three, or more members.
In several disputes, as we have seen in our historical introduction, the
heads of states were selected as the sole arbitrators. Several joint or
mixed commissions were established on a quasi-permanent basis. Thus
the mixed courts established during the early part of the nineteenth century for suppression of the slave trade consisLed of two judges and two
arbitrators, one judge and one arbitrator being selected by each party;
power of decision was conferred on the judges; if they failed to decide
they were to call upon one of the arbitrators, selected by lot, to join
them in the settlement of the dispute. The Permanent International Joint
Commission established between the United States and Canada in 1909
was composed of six members, of whom three were named by each state.65
Apart from these temporary or quasi-permanent tribunals established
on a bilateral basis, only four courts have so far been established on a
multilateral basis endowed with continuous functions.
The first, the Central American Court of Justice, was established under
64See Hudson, n. 2, p. 17.
See for these and other cases ibid., pp. 23-24.
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a treaty of 1907 and was composed of five judges, one of whom was appointed by each of the five Central American states creating the Court.
Unfortunately the Court did not continue after the initial ten-year period
for which it had been created.
The second was the Permanent Court of International Justice, created
in 1920, and continued "after some minor modifications of its Statute in
1945 in the form of the International Court of Justice. It consists of 15
judges elected, as we have seen above, simultaneously by the Security
Council and the General Assembly of the United Nations and is the only
court established on a world-wide basis.
The third permanent court is the Court of Justice associated with the
European Economic Community or Common Market, the European Atomic Energy Community, and the European Coal and Steel Community,66
established in 1958, to deal not with disputes between the participating
countries (viz France, Germany, Italy, Belgium, the Netherlands, and
Luxembourg), but with questions of observance of law "and justice in
the interpretation of the various treaties establishing the communities.67
The Court is composed of seven judges, unanimously elected by the six
participating countries, and is assisted by two Advocates-General with
the same qualifications as the judges, whose function it is to present reasoned conclusions on the cases submitted to the Court with a view to
assisting it-a system which is said to be particularly effective in dealing
with economic questions. 68
Established in 1958 the latest permanent court, known as the European
Court of Human Rights, has also been created on a regional basis in
Europe under the European Convention for the Protection of Human
Rights and Fundamental Freedoms, 1950. It consists of a number of
judges equal to that of the member countries of the Council of Europe
(at present 15), elected by the Consultative Assembly of the Council.
The judges "are elected for a term of nine years, and may be re-elected.
For consideration of each case the Court sits in a chamber of seven judges. If the Governments concerned agree to appear as parties in a
case, "there shall sit as an ex officio member of the chamber the judge
who is a national of any state party concerned, or, if there is none, a person of its choice who shall sit in the capacity of judge". The names of
the other judges are drawn by lot by the President of the Court.69

66 This Court, first created under a treaty of 18 April 1951 by the European Coal
and Steel Community, was later extended to serve the other WIO communities.
67 Julius Stone, n. 31, p. 50.
68 Gerliard Bebr, Judicial Control of the European Communities (New York,
N.Y., 1962), pp. 23-25; Stone, n. 31, p. 51.
69 See "The Rights of the European Citizen", a pamphlet published by the Directorate of Information of the CouncU of Europe (Strasbourg, 1961), pp. 48-50.
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Access to Courts
I1Idividuals: Access to international tribunals, as we have noted earlier,
has commonly been limited to states. The only international court of
general jurisdiction to give direct access to individuals as well as states
was the short-lived Central American Court of Justice. During the ten
years of the Court's activity, five cases came before it in which individuals were parties against states. Four out of these cases were held to
be inadmissible, and in the fifth case the individual's claim against a
state was disallowed. 70 Other instances in which tribunals set up by
Governments have been opened to private persons have been rare. It is
interesting to note that the abortive convention of 1907 would have COllfurred on individuals access to the proposed International Prize Court.
The Mixed Arbitral Tribunals set up und~r the treaties eof Peace of 1919
and 1920 gave direct access to individual claimants, but. in some of the
more important cases Governments intervened on behalf of their nationals. 71 The recently established European Court, which is associated
with the three economic communities of Europe, has also been opened
to individuals and private corporations for appeals against decisions
affecting them of the community organs relating to Euratom and the
Common Market. Some other types of jurisdiction have also been conferred on the Court, including cases between the community and its employees relating to conditions of service.72 Though individuals have not
been given direct access to the European Court of Human Rights, they
may appear before it by a somewhat indirect process through the Euro..
pean Commission of Human Rights.73
Apart from these few cases, several proposals to establish separate permanent claims tribunal or tribunals, or to give direct access to individuals in other international courts, including the World Court, have been
made, but with litt1~ or no effect so far, and the· problem remains as
acute as ever. 74

International Organizations: Rarely, if ever, up to 1945 were public international organizations given locus standi before international tribunals in contentious cases.75 Recently, however, as we have noted earlier,
in hundreds of treaties concluded by several international organizations,
between themselves or with states, provisions have been inserted for
70 Hudson,

n. 2, p. 68.
Ibid., p. 201.
72 Stone, n. 31, p. 51; A. H. Robertson, "Legal Problems of European Integration", Recueil des COUTS (Leyden), vol. 91 (1957-1), pp. 150-1.
73 Individuals have direct access to the Commission of Human Rights. Cases may
be referred to the Court by the Commission or by a state. See "The Rights of the
European Citizen", n. 69, p. 50.
.
74, Hudson, n. 2, pp. 197-203.
75 Ibid., p. 67.
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reference of disputes arising under them to ad hoc arbitration tribunals.
This wide range of jurisdiction which could have been conferred on the
International Court of Justice was barred by.Article 34 of the Statute
which was adopted in this form from the earlier Statute. At the tiine
of the drafting of the new Statute in 1945, several proposals were made
for widening the right of access to the Court and giving international
organizations connected with the United Nations the right to bring cases
before the Court. Although the majority opinion was not in favour of
this view, it could not be ignored altogether. As an alternative, two more
paragraphs were added to Article 34 of the old Statute under which
the new Court was authorized to request from public international organizations information relevant to cases before it, and was required
to receive such information presented by such organizations on their own
initiative. [Art. 34 (2) ]. It was also provided that whenever the construction of the constituent instrument of a public international organization or of a convention adopted thereunder was in question in a case
before the Court, the organization concerned was to be -notified and sent
copies of all the written proceedings. [Art. 34 (3') ].76 This indeed was
a poor substitute for giving international organizations a procedural
capacity before the Court and has been widely criticized since 1945.77
In order to evade their procedural incapacity -as enforced by Article
3'4, apart from using the classical means of arbitration, public international organizations have used another ingenious legal device. This consists in -a treaty provision whereby it is agreed that a dispute as to the
interpretation or application of the treaty in question shall be submitted
to the Court for an advisory opinion, it being clearly understood that the
parties will consider the opinion given by the Court· as decisive and binding. Such clauses have been inserted in several treaties, such as the Constitution of the International Labour Organization, Conventions on the
Privileges and Im..lllunities of the United Nations or of the specialized
agencies, Headquarters Agreement between the United Nations and the
United States, and so on. Though not so far put to the test, this seems
to be a clever solution which takes advantage of the evolution which had
already begun since the time of the Permanent Court and which consisted in assimilating, as far as possible, the advisory to the contentious
procedure before the Court. The solution, however, is not regarded as
altogether satisfactory because of the basic differences between an ad76 Article 26 (2) of the fonner Statute under which the International Labour
Office was at liberty to furnish the Court with all information in labour cases was
suppressed as being superfluous. In no case, however, have the provisions laid down
in Article 34 (2) and (3) been used so far. See Shabtai Rosenne, The International
Court of Justice (Leyden, 1957), p. 242.
77 See C. W. Jenks, "The Status of International Organizations in Relation t()
the International Court of Justice", 32 Transactions of the GTotius Society (London),
vol. 32, (1946), p. 1; July, n. 22, pp. 386-91; Rosenne, n. 76, pp. 240-244.
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visory opinion and a contentious case,7S which we shall discuss in another
chapter.

Regional Courts
Despite a strong movement towards regionalism and the proliferation
of several regional groupings in different parts of the world since the
Second World War, not much success has been achieved in the establishment of regional bodies for the judicial settlement of international disputes arising in different regions. There has of courSe been a strong
movement for the establishment of regional courts, as we have noted
earlier, and several proposals have been made to create courts among
different regional groups, such as in America, Europe, the Middle East,
and the Pacific area.
Inter-American Court of Justice
From their very birth, various tendencies have led to proposals among
the American states for the creation of an Inter-American Court of Justice. The generative idea for an American court to solve the inter-American "domestic" disputes, can be traced back to the Great Liberator,
Simon Bolivar, with whom arbitration is said to have been "almost an
obsession".79 He found the greatest hope for continental solidarity in the
peaceful settlement of international disputes. Although his dreams of
an American union could never be fulfilled, a series of conferences that
were held for this purpose gave great impetus to the movement towards
arbitration among these sister nations and, as we shall see in another
chapter, they have long professed a special interest in arbitration and
judicial settlement of international disputes. Apart from this, American
states have been stimulated by a strong conception of an "American internationallaw" which has, as Judge Hudson tells us, exercised a spell
on certain minds for half a century.so All these factors led to a strong
demand for the creation of an American Court of Justice since the first
International Conference of American states in 1889 and various concrete proposals were made at different inter-American conferences by
Costa Rica (1923), Colombia (1928), Mexico (1933 and 1936), Panama
(193'6), Peru (1936), Brazil (1954) and EI Salvador (1954), to establish
it. s1 Although the majority of the American states expressed general ap7S See Jully, n. 22, pp. 389-390; but cf. E. Hambro, "Some Observations on the
Compulsory Jurisdiction of the International Court of Justice", British Yea1' Book
of International Law, vol. 25 (1948), pp. 156-7.
79 Tully Evans Warren, The Projected Inter-American Court of Justice as Part
of the Inter-American Peace Machinery (Thesis, Ph.D., Stanford University, Stanford, Calif., 1950), p. 6.
so Hudson, n. 2, p. 174.
81 See Warren, n. 72, pp. 256-293; Foda, n. 25, pp. 165 ff.
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proval of the idea of an American Court in the various conferences, at
no time did they unite on a particular proposal. On the other hand, these
proposals elicited no expression of enthusiasm from some of the states,
and in some cases definite opposition was voiced. Thus in 1923, 1927,
and 1928, the United States opposed the establishment of such a court,
as, it thought, it would rival the Permanent Court of International Justice and it would be difficult, in view of the relations of the Latin American states, to devise a satisfactory method of selecting the judges.82 Some
other larger nations, such as Brazil, Argentine, and Chile, also failed
to give their approval and to support the proposals of a Court. The history of these various proposals shows, therefore, that the prospects for
the establishment of an American court have never been promising. 83
The only regional court that could be established among the American
states was the Central American Court of Justice, which did not last
for more than a decade.

A Regional Court tor Western Europe
Pursuant to the ideal of a united Europe, several proposals have been
made before and since the Second World War for the establishment of a
regional European Court. 84 But apart from the European Court associated with the three economic communities exercising limited functions in
regard to economic questions of the communities, the only other European Court which has come to be created is the European Court of
Human Rights. The former court, though limited in its functions, has
in its short career proved to be extremely useful and has already heard
well over a hundred cases. 85 The Court of Human Rights, however, has
not been used much so far. Only eight countries (out of the fifteen members of the Council of Europe) have so far accepted the Court's jurisdiction and only two cases have been referred to the Court. 86
Arab Court
As part of their general programme to build unity after the Second
World War, proposals were made by some Arab countries to establish
an Arab Court of Justice, consisting of Arab judges and applying common Arabian customs and law, for the settlement of inter-Arab disputes.
A statute for an Arab Court of Justice was drafted and presented to the
Arab League in 1954, but it was never accepted. 87
Warren, n. 79, Pi? 81-82.
Hudson, n. 2, pp. 175-6; Warren, n. 79, pp. 208-9.
84 See Foda, n. 25, pp. 163-4; Jenks, n. 26, p. 315.
Stone, n. 31. p. 51; Ruth C. Lawson, International Regional Organizations: Constitutional Foundations, (New York, N.Y., 1962), pp. 66.
86 Lawson, n. 85, p. 43.
87 See Foda, n. 25, pp. 71-87.
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Some other proposals for the establishment of regional courts in other
areas have also been made, but none of them has led to any fruitful
results. 88

Court of Appeals
There being no hierarchical system of courts in the international field, ,
appellate jurisdiction has seldom been conferred on international tribunals. Even when some tribunals dealt with disputes concerning decisions
previously given by other international courts, such 'as in the Pious Fund
case and Orinoco Steamship Company case which were reco,nsidered by
tribunals of the Permanent Court of Arbitration, proceedings were started de novo, and the procedure lacked the link of continuity which would
characterize it as appellate. In tune with the Hague Conventions, the
compromis generally provides that the decisions of the tribunal shall be
final. There is a general feeling that parties to a' dispute desire an end
to their controversies, and any general right of appeal would defeat that
desire and prolong litigation between states.89
Like other international courts, the International Court of Justice has
been envisaged to exercise by its Statute only original jurisdiction. Even
an appeal from a chamber to the full Court seems to have been excluded.
Two proposals were made during the life of the Permanent Court to invest that august body with jurisdiction to hear appeals from the decisions of arbitration courts in cases where it was alleged that "the arbitral tribunal was without jurisdiction or exceeded its jurisdiction".90
Both the proposals were considered in the tenth Assembly of the League
of Nations, which requested the Council on 25 September 1929, to examine the question as to the most appropriate procedure that should be
followed by states to confer such jurisdiction on the Permanent Court.
A special committee set up by the Council to make a study of the question, outlined three alternative procedures: (1) A recommendation that
provisions for the Court's appellate jurisdiction be inserted in arbitration treaties; (2) an invitation to states to sign a protocol giving the
Court jurisdiction to annul arbitral awards vitiated because the tribu.'lal
lacked or exceeded its jurisdiction or followed an improper procedure;
(3) a resolution declaring it to be the duty of a state, contesting the validity .of an arbitral award, to' propose the submission of the question to
the Court. 91 No definitive action was taken, however, on this report by
88

See Jenks, n. 26, p. 314.

89 Hudson, n. 2, pp. 81-82.
90 The proposals were made by Simon Rundstein, the Polish

memb(~r of the 1929
Committee of Jurists, and by the Finnish delegation to, the Ninth Assembly of the
League of Nations in 1928. See Hudson, n. 1, p. 431.
91 Report of the Committee, League of Nations Official Journal, (Geneva), 1930,
pp. 1359-85.
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the Assembly, which merely passed a resolution in 1931 adjourning the
question for examination at a later session ~cause it presented "many
aspects on which sufficient light has not yet been thrown", thus giving
the proposals, as Hudson remarked, a "decent burial".92
In its report in 1944 on the future of the Permanent Court of International Justice, the Informal Inter-Allied C<?mmittee declared it inadvisable to confer on the Permanent Court a right to hear appeals from
the regional or mixed arbitral tribunals. The Committee felt that if such
a right was givenin practice there would be an appeal in every case of any importance, so that the
only effective decision would be that of the Court, and the almost inevitable result,
we fear, would be that the proceedings in the tribunals of first instance would come
to be regarded as a waste of time and money, and that the tribunals themselves
would consequently fall into disrepute. 1I3

It is interesting to note, however, that to a limited extent states have
already conferred appellate jurisdiction on the World Court. Thus in an
agreement signed on 28 April 1930, Czechoslovakia, Hungary, Romania,
and Yugoslavia recognized a "right of appeal" to the Permanent Court,
without special agreement, from all judgements on questions of jurisdiction or merits thereafter given by the Mixed Arbitral Tribunals in proceedings other than those referred to in Article 1 of the ageement. Several "appeals" were brought before the Permanent Court on the basis of
this agreement. The jurisdiction was exercised by the Court when Hungary instituted an appeal against Czechoslovakia in the Peter Pazmany
University case. As, however, the parties before the Court were not
identical with those before the Mixed Arbitral Tribunal, according to
some observers, this was not an appeal in the strict sense of the term. 94
The Court in its judgement found it "unnecessary to go into the various
problems connected with the question of the nature of jurisdiction thus
conferred upon it".95 In the Pajzs case, the Court dismissed an "appeal"
by Hungary against Yugoslavia under the 1930 agreement, on
the ground that judgement appealed against had been given
under the excluded category' referred .to ill Article 1 of
the agreement. 96 In a few more instances, provisions have
been made in treaties for taking an appeal from an arbi-

112 M. O. Hudson, "The Tenth Year of the P.C.I.J.", American JOt~rnal of International Law, vol. 26 (1932), p. 28; Hudson, n. 1, p. 432; Carlston, n. 37, pp. 251 fi.
93 Miscellaneous No.2 (1944), Cmd 6531, paras. 85-89.
94 Hudson, n. 2, p. 82.
95 Series A/B, No. 61, p. 221.
9"6 The Pajzs, Czaky, Esterhazy case, Series A/B, No. 68.

ORGANIZATION OF INTERNATIONAL COURTS

93

tral award, but the· cumulative effect of these provisions has been
almost negligible. 97
FACTORS AFFECTING PAST PRACTICES

The circumstances under which the various ad hoc international tri~
bunals were created differed widely and depended, as Hudson has explained, on several factors, such as the nature of the dispute, the exte~t of the jurisdiction that the parties wanted to confer on the court,
the kinds of powers conferred, the number of states concerned, the availability of men to compose the tribunal, and the extent to which the tribunal was desired to have continuing functions. 98 Furthermore, the parties' attitude toward a dispute, which, as we shall see in another chapter,
has been the basic underlying factor for distinguishing "legal" from
"political" disputes, and the relative position of the parties, have all
along affected the course of arbitration in no uncertain degree.

Hesitation to Give Wider Access to Courts
It is important to note that in spite of the strongest and legitimate criticism against the outmoded Article 34 of the Statute of the International
Court of Justice and the wide recognition of individuals and interna':'
tional organizations as "subjects" of international law, the principle underlying this Article seems to have left nothing of its force or rigidity
up to now in the field of international adjudication. As we shall see in
detail in another chapter, states have always been and still are extremely reluctant to divest themselves of the control over the settlement of
their international disputes. This reluctance seems to be one of the chief
reasons for their hesitation to give individuals or even international organizations a right to appear before international tribunals in conten~
tious cases.
Failure to Establish Regional Courts
Being naturally reluctant to submit their disputes to impartial thirdparty settlement, states have further been dissuaded from agreeing to
the establishment of regional courts because of the several intra-regional
controversies, rivalries, jealousies, and d.istrust of each other which
overshadow the different factors of closeness and unity of states of dif':'
ferent regions. In fact it may not be strange to find some states of a region putting more trust in outside states or agencies than on the regional
machinery for the settlement of their regional disputes. Thus, apart from
the clashing economic and territorial ambitions among the South Ameri97 See Hudson, n. 1, p. 433; Carlston, n. 37, pp. 257 ff.; Sidney B. Jacoby, ''The
Permanent Court of International Justice as a Court of Appeal", Virginia Law Re':'
view, vol. 22 (1935-1936), pp. 404-15.
98 Hudson, n. 2, p. 17.
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can states themselves, some of the major reasons for the failure to establish an inter-American court of justice or even some other effective PanAmerican peace machinery, have been the divergent trading interests,
tariff. difficulties, and the lack of cultural ties between the Anglo-Saxon
North and the Latin American South; a pronounced "yankeephobia"
among the Latin-American peoples; a fear, suspicion and distrust of the
"colossus of the North", especially because of its Caribbean policy and
its relations with Mexico and Nicaragua; and the lack of faith by the
United States to get justice from an inter-American court which was
bound to be "overwhelmingly representative of Latin American jurisprudence" with only one single judge from the United States.9'9 Because
of the insurmountable political and legal conflicts between the Latin
American countries on the one ha~d and the United States on the other,
there has never been any real possibility of establishing an inter-American court. The most that the United States was prepared to do was to
establish a court for arbitral settlements similar to the Permanent Court
of Arbitration,1°o It is possible that an agreement for establishing a court
might be reached if Latin American states proceeded without the cooperation of the United States,1°1 But the Latin American states and the
Pan-American Union have been so much dependent upon the United
States that when such a proposal was made by the National Legislative
Assembly of El Salvador in 1912, it evoked no response. 102
.Similarly, in spite of the Arabs' unity of language, culture, religion,
and even their political aspirations (such as their common desire to
make one Arab nation), several intra-regional boundary disputes resulting from the "unnatural partition" of their countries during the colonial
period,103 mutual rivalries and political factions, extreme sensitiveness
towards their hard-won independence and scepticism about limitations
of their sovereignty have frustrated all efforts to create a close Arab
unity or establish an Arab Court of Justice to settle intra-regional disputes. 104
99
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101 See Jorge Castaneda, Mexico and the United Nations (New York, N.Y., 1958),
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102 See Hudson, n. 2, p. 178.
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It is the same story to be told in other less integrated countries of
South and South-East Asia and Africa, whose chief bonds are their c.ommon experience of having been under the influence of the West. In spite
of some talks about the necessity of having some regional unity among
these countries in opposition to the Western colonial POV\Ters, diversity
of these peoples, speaking different languages, having diverse religious
and cultural affiliations, and led by· their conflicting national interests,
have all been too strong to provide any solid positive ground for a union
among them. Nor are there any wide prospects for establishing any regional court or other machinery for the pacific settlement of their several regional disputes. 105
APPRAISAL AND RECOMMENDATIONS

The need for an adequate and effective machinery for dispensing justice in international relations can hardly be over-emphasized. The above
discussion, meagre as it is, clearly indicates that the present structure
of international courts is extremely unsatisfactory. We have only one
permanent court situated at a place which, in spite of our shrunken
world and the developed means of travel, is supposed to be too far off
from most parts of the world. It is unsuitable and uneconomic to submit
smaller disputes to the complicated procedures of a large World Court,
howsoever impartial and efficient it might be. As regards arbitration tribunals, apart from the difficulties involved in their establishment, their
structure and procedure, as well as the law to be applied by' them. depend upon the free will of the parties. Furthermore, the absence of a
hierarchical system of courts and lack of appellate procedure, when the
decision of an arbitration court is challenged by one of the parties, makes
the position almost intolerable in many a case. It has not so far been possible to establish regional courts (except in Europe in regard to some
limited matters), nor are there, as we have seen, any promising signs
of establishing them in the near future. Such a deficient system 'of courts
can hardly be successful in establishing the rule of law in the international society. The proposals for the "pluralization" of international
courts are, therefore, worthy of earnest exploration. Critics might say
that there is not at present enough business even for one WorId Court,
But that in fact is one of the reasons why more effort is necessary to
improve the judicial machinery. Because while there are not enough
cases brought before the international courts, even a cursory glance at
international relations makes it clear that there is no lack of disputes
105 See Guy Wint, "South Asia: Unity and Disunity", International Conciliation,
no. 500, November 1954; see also several articles published on "Africa and International Organization"; International Organization (Boston;' Mass.), vol. 16, pp.
275-404.
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among states. There is a fair possibility that the multiplication of courts,
especiall~ for small regional cases, might increase business as well as
judicial experience and popular understanding. This can further be helpful in cultivating a law-habit among states and peoples which, there is
no doubt, is the greatest ally of peace. 106
But while the need for improvement in the international judicial machinery is appreciated, the difficulties in its achievement must not be
underestimated. In the first instance, in the present deeply divided
world, where, as we shall see in detail in another chapter, at least one
group of states has almost absolutely discarded the judicial settlement
of disputes and others take only partial interest, it is not easy to amend
the Statute of the International Court of Justice so as to involve all the
complicated procedure requisite for the amendment of the Charter of
the United Nations. (Articles 108, 109). However desirable, therefore,
it may be to amend the Statute to enable individuals and international
organizations to appear before the World Court, or to empower it to
hear appeals from arbitration or regional courts, we should not forget
the limits of the possible.
Even within these limits, however, as we have seen above, there are
several possibilities of amending the present inadequate judicial structure. Thus regional benches of the Wofld Court can be easily formed
beforehand without any insuperable difficulties under the existing Statute
and they can be authorized to sit in different parts of the world. This
would not only solve several problems of distance· and expense to the
litigants, but would serve to a large extent the purposes of the regional
courts which could not be established up to now. Experienced observers
assure us about the feasibility and usefulness of such a project.107
Whereas the formation of regional benches of the World Court will no
doubt add to the working cost of the Court, the advantages of acceptance of this one procedure would be so numerous that it would indeed
be worth while to bear that expenditure..
Another useful, but so far neglected, provision of the Statute authorizes the World Court to "entrust any individual, body, bureau, commission, or other organization that it may select, with the task of carrying
out any enquiry or giving an expert opinion". (Art. 50). In many a
politkally sensitive dispute, factual controversy, and technical question,
which states may hesitate to submit to a third-party binding judgement,
this provision can be helpful in providing a quasi-judicial procedure.lOs
Further, though it has not been possible to establish regional courts
with general jurisdiction so far, there should be no doubt about the
106
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good sense of proposals to establish special courts, such as the European
Court of Economic Communities or the European Court of Human
Rights, in different comparatively close-knit areas where strong movements for unification are going on, lOll or ·among what may be called
like-minded states llO giving to individuals as well international organizations a right to appear before them.·
Apart from this, arbitration procedure, we may re-emphasize, has
lost nothing of its usefulness and must be encouraged. It is necessary in
this connexion, however, to accept some procedure of revision or appeal
from awards of the arbitration tribunals to the WorId Court, where the
awards are challenged on such grounds as excess of powers, or corruption of the tribunal, discovery of new facts, or manifest denial of
justice. Examples of several treaties where such provisions have been
inserted are already at hand. This practice should undoubtedly be
encouraged. It might be still better and easier to have an optional
clause in a general treaty whereby such limited appellate jurisdiction
to the World Court can be accepted from future awards of arbitration
courts as well as from judgements of regional courts or regional benches
of the World Court.
These are admittedly bold suggestions which would require bold steps
and perhaps involve a lot of sacrifices. But in order to have good law,
we must have good administration. These are some of the steps which
are essential to provide a better ground for the establishment of the
rule of law in the international society, which mankind needs so badly
today.

Such as among the Latin American, Arab, or African states.
Such as the Colombo Powers, the NATO countries, and the British Commonwealth countries.
lOll
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CHAPTER IV

COMPOSITION OF COURTS

Criteria for Qualification

of Judges

Great judges make great courts. It is generally recognized that the
quality of justice depends as much on the quality of the men who administer the law as on the content of the law they administer. The character and personality of .the judges are. of. great importance in the administrationof justice, whether in the national or in the international field.
The efficient processes of trial, the successfui determination of disputes,
the enforcement of law, and the acceptable interpretation of agreements,
all depend in considerable measure' upon the quality of the personnel
who fill the judicial office. Improvement of judicial organization and
court procedure is most essential, but the relation of the character of
the judiciary to these improvements cannot be overestimated. The
courts, however well organized, will be ineffective if the judges who man
them are lacking in the necessary qualifications.
For these reasons all peoples, everywhere and always, have been
unanimous in the desire for judges who could be trusted to decide justly and without fear or favour. The foremost claim in regard to the
establishment of courts has always been and is, therefore, to provide
judges whose qualities would not only inspire but command respect.
In the poorly organized international community, where the jurisdiction of courts is entirely voluntary, it is especially essential to find judges
who enjoy the complete confidence of an aggregate of proudly sovereign units, whom they are expected to serve, in the administration of
justice.
What qualifications of a judge are essential and sufficient for the effective fulfilment of his task and command for him the respect of the
community? It is practically impossible to give a precise answer to
this question. But it may be asserted without hesitation that he must
be a man of character and ability. The character of a judge is as important as, perhaps more important than, his academic qualifications.
He should be absolutely honest, absolutely courageous, and blessed by
God with an understanding heart,1
Character, however, is not enough. A judge must be a man of
great ability, a man learned in the law and with the wisdom to apply
1 See John J. Parker, "The Judicial Office in. the United States", New York Univers.ity. Law ,Q.uarterly Review, vol..23, .pp; 227-8, where he explains the necessary
qualifications of a judge in the national field which, it may be asserted,are equally.,
applicable to an international judge.
.
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it soundly in the cases that come before him. "Knowledge" in the fullest sense of learning and education", explains an American judge,
"legal and general, and professional" experience are the handmaidens
of such wisdom."2 A legal ignoramus has no place on the bench, nor ordinarily has a legal scholar without practical experience in the affairs
of states.3
Judges with all these attributes 4 are not easy to find, but which of
them can be eliminated without damaging the prospect of even-handed
justice and the confidence among states that judicial method is" the best
method to solve international disputes? It is in fact all the more essential in the international field to lfind such conscientious, independent,
impartial, disinterested, and upright judges, because here, unlike in the
national field (as we shall see in detail below), there is always a great
'iicepticism about the impartiality and disinterestedness of the "foreign"
judges. It is due to this reason that H. Lauterpacht calls the problem
of impartiality of judges the Cape Horn of international judicial settlement. 5 The demands for these qualities from an international judge
are, therefore, more rigorous. He must raise himself not only above
his own interests, as it is demanded of a national judge, but above the
immediate self-interests of his country. Even to talk of patriotism is
a sort of provincialism for him. As M. Loder, member of the 1920
Committee of Jurists, who himself later became a judge of the Permanent Court of International Justice, so well put it:
The" true judge has no nationality. He is the priest of justice; he carries the scales;
he defends truth against falsehood; he looks neither to the right nor to the left; he
takes no thought of private interests nor of political ambitions. He is not a Frenchman, a Greek or a Bolivian; he is first and last a judge.6

Procedure for the Selection of Judges
All agree that we want good judges. All agree surely" on the primary qualities that a good international judge must have: honesty and
courage; wisdom and learning; and a capacity to rise above the prejudices not only of his own inner self, but above nationalisti.c attitudes,
2 Arthur T. Vanderbilt,Judges and Jurors: Their Functions, Qualifications and
Selection (Boston, Mass., 1956), p. 30.
3 See Learned Hand, Spirit of J'lLStice (New York, N.Y., 1952), pp. 27, 132.
4 See an impressive list of the essential qualities of a good judge contained in
the Canons of Ethics, adopted by the American Bar Association, which, there is
little doubt, should be equally applicable to all judges, national as well as international. Quoted by Vanderbilt, n. 2, pp. 28-29.
5 Sir Hersch Lauterpacht, FunCtiOn' of Law in the International Community
(London, 1933), p. 203.
- 6 Documents Concerning the Action Taken by the Council of the League of Nations under Article 14 of the Covenant ~nd the Adoption by the Assembly of th~
Statute of the Permanent Court (Geneva, 1921), p. 230.
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and to see and think and decide on higher ground. Opinions differ, not
as to the end sought, but as to the means of achieving it. The position
becomes difficult because, though the attributes we have been discussing are basic, yet, except for those relating to education and legal training, it would seem impossible to formulate standards for their attainment which are external and objective. 7
In the absence of any supranational authority, the selection of judges
depends upon agreement among the states themselves, as is true, of
course, of the establishment and organization of courts and of the jurisdiction to be conferred upon them. For this reason, we are warned by
some competent observers: "AU the more caution in the selection of
judges will be needed because the positions upon the international
court of justice are not very numerous, and each state will have at
most oilly one judge to appoint."s And certainly individual states cannot "be trusted to be so unselfish as· to waive in the selection of judges
every test of national loyalty, and . . . select persons who will look
only to the welfare of the community, and not merely to that of their
own states".9
All these factors render the selection of judges an' extremely difficult
and complicated problem, and, as we have seen above, from the very
beginning of international judicial settlement, it has given rise to much
controversy and has proved to be an important factor in the efforts to
establish a permanent international court. Even' now, as we shall have
occasion t~ see in the' following pages, we have hardly reached an entirely satisfactory solution, and the problem requires serious conside.
ration and rethinking on the part of all concerned.

Provisions for Maintaining the Integrity of Judges
The claims connected with the composition of courts concern not
merely the initial selection of the best men, but seeing that they remain absolutely independent, upright, and impartial. Impartiality undoubtedly is part of the definition of a good judge. But the continu,,:
ance of impartiality of a judge depends to a great extent on the independence and immunity of his office. Judges should be free from every
tie which may sway their judgement. They should be answerable to
no one and immune from liahility for judicial acts, to the end that justice may be administered without fear or favour. As long as a judge
is suhject to removal or the threat thereof, or to pressure, or influence,
his judicial decisions obviously cannot be expected to be impartial.
7 See Rodney L. Mott, "Measurement of Judicial Personnel". New YOTk University Law Quarterly Review, vol. 23, p. 270.
.
. 8 See HansWehberg, TheP1'oblem of an International Court of Justice (Oxford,
1918), p. 81.
g Ibid.
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Judicial independence is in fact the sine qua non of judicial success.
This is so in the national arena,l° and this is all the more tru~ in the
international field.

Moreover, as John J. Parker so well put it:

The judge must not only be independent-absolutely free of all influence and control
so that he can put into his judgments the honest, unfettered and unbiased judgment
of his mind, but he must be so freed of business, political and financial connections
and obligations that the public will recognize that he is independent. 11

Jeremy Bentham suggested more than a century and a half ago:
"Two properties are indispensable on the part of a magistrate: that he
be a good one, and that he be thought to be SO."12 It is of supreme
importance not only that justice be done, but that parties before the
court and the general public understand and believe that it is being done
and that the judge is beholden to no one but to his own conscience.
Without such confidence among litigants, the international court would
be without business. as it would be without respect.

Safeguw'ds tor Maintaining Independence of Judges
(a) Tenure: The first and the foremost safeguard for maintaining
the independence of judges is their tenure of office. The problem of tenure
to be given to judges is extricably interrelated with the question of
the degree of independence necessary for the fulfilment of judicial functions. 13 As Robsorr· rightly points out, "the security of tenure ; .• is
founded on the belief that a man cannot be relied upon to act rightly
regardless of the personal consequences".14 It is almost invariably true
that "an insecure judiciary tends inevitably to corruption".15 Short
10 Lord Denning says: "The keystone of the rcle of law in England has been
the indepedence of judges." The Changing Law (London, 1953), p. 4. The greatest
Chief Justice of the United States, John Marshall, also remarked: "The judicial
Department comes home in its effects to every man's fireside; it passes on his
property, his reputation, his life, his all. Is it not, to the last degree important,
that he [judge] should be rendered perfectly independent, with nothing to influence or control him but God and his conscience? . . . I have always thought"
from my earliest youth till now, that the greatest scourge an angry Heaven ever
inflicted upon an ungrateful and a sinning people, was an ignorant, a corrupt, or
a dependent judiciary." Quoted in Parker, n. 1, p. 229.
11 Parker, n. 1, p. 228.
12 Quoted by Mott, n. 7, p. 274.
13 Vanderbilt, n. 2, p. 25.
14 Quoted by Vanderbilt, ibid.
15 Harold J. Laski, "Procedure for Constructive Contempt in England", Ha~vard
Law Review (Cambridge, Mass.), vol. 41 (1928), p. 1031. Defending life tenure
for judges, Chief Justice Marshall of the US Supreme Court said: "The independence of all those who try causes between man and man, and between a man
and his Government, can be maintained only by the tenure of their office ....
If they be removed at pleasure, will any lawyer of distinction come upon your
bench?" Quoted by Vanderbilt, n. 2, pp. 23-24.
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. and uncertain tenns oblige the judge to remember and keep on good
tenns with those who have made him what he is, and· in whose hands
his fortunes lie. Naturally they induce timidity-which may be a serious fault in a judge-and they discourage independence.
Long and secure tenure for judges is necessary not only to ensure
independence, but to save a great judicial talent acquired "in the hard
school of experience". It is too often forgotten that the judicial task
is a specialized one, and it is difficult for a new judge to perfect himself in the judicial job of impartiality without reasonable tenure. Dean
Roscoe Pound, talking about the English and American experience,
tells us that
judges, of whom little was expected at the time they came upon the bench,who
also showed little aptitude at the beginning of their judicial career, after a time gave
general satisfaction and even achieved a distinct place in the esteem of the profession.
Long and secure tenure will cure many things which are feared by those who
advocate plans for periodical re-election. It is not likely that a judge's work will
be improved by having the sword of Damocles hanging over him. 16

He further points out that it is significant that of the twelve outstanding judges in American judicial history each served at least a quarter
of a century in what was substantially a judicial office,17 Even a superficial study of the history of international arbitration, the Pennanent
Court of International Justice (PCIJ), and the present International
Court of Justice (ICJ) clearly shows that it is practically the same
story in the international field. Thus some of the well-known international arbitrators, such as Louis Renault, Lohman, Heinrich Lammasch.
K. H. L. de Hammarskjold, Charles E. Lardy, Max Huber, and Fromageot, to name only a few, were several times selected as arbitrators.1 !!
Similarly, a number of great international judges of the two World
Courts, e.g. Altamira, Anzilotti, Bustamante, Klaestad, Guerrero, Basdevant, Read, Hackworth, and Winiarski have' served for twelve to
eighteen years. The standard of good behaviour is certainly the most
useful measure for keeping judges on the bench.

Age Limit: Although it takes a long time for a judge to become master of his art (and certainly "the community has no more valuable asset than an experienced judge") the question of age is vital in considering the tenure to be accorded to judges since "doubtless there is a
time when a judge reaches, on account of his age, the limit of effective
service", though "it is very difficult to fix that time"yl When judges
16 Roscoe Pound, "Introduction" to Evans Haynes, The Selection and Tenv/re at
Judges (National Conference of Judicial Councils, IS44) , pp. ·xiv-xv.
17 Ibid., p. xiii.
18 See Ch. n.
19' Charles Evans Hughes, The Supreme Court of the United States (New York,
N.Y., 1928), pp. 74-75.
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hold office" during good behaviour and no retiring age is obligatory,
the public may be burdened with judges: who are unable to discharge
the duties of their office E;!fficiently and yet remain on the bench. 20 Experience shows, in the national as well as in the international field,
that aged judges are extremely reluctant "to retire and to giye up their
accustomed work. They:seem to be tenacious of the appearance of
adequacy"21 and believe in carrying on to the end. 22 But as Jackson
said:
The sound argument for a retiring age is that judges must inspire confidence, and
on the whole people do not care to be judged by those who belong to a generation that is generally inactive.23

that

Arguing for a compulsory retirement, Fairman points out that apart
from the actual impairment of mental" and physical powers, "rigidity
of thought and obsolescence of social outlook, though more subjective,
may be not less real than the waning of bodily powers". When a majority of the court clings to views of public policy no longer shared by
the community, a conflict arises which ought to be resolved. 24 Though
"it would be going too far to say that judicial dogmatism increases with
On the other hand, as regards fixing of a minimum age for eligibility, as Judge
Hudson rightly points out, it is hardly necessary for international tribunals; for,
as he explains, "younger men seldom have either the experience or the reputationwhich would lead to their selection". During the nineteenth century, suggestions were frequently made for fixing such age-limit, but apart from the incorporation of provisions that members should possess qualifications necessary in
their respective countries for appointment to the highest judicial office, no such
minimum age was ever made as to any international tribunal. It is interesting to
note that, of the 31 men elected as judges to the Permanent Court of International Justice, only 4 were under 50 years of age, and only one was under 45 at
the time of the election. Manley O. Hudson, International Tribunals (Westington,
D.C., 1944). pp. 42-43. Of the 34 judges of the International Court of Justice, none
of them was under 50 years, and only 3 were under 55 at the time they were
elected to that bench. See Peter J. Liacouras, The International Court of J'lLStice
(World Rule of Law Center, Duke Law School, Durham, N.C., 1962), vol. 2,
pp. 458 if.
20 See Vanderbilt, n. 2, p. 25.
21 See Hughes, n. 19, p. 75.
22 See Fairman, "The Retirement of "Federal Judges", Harvard Law Review, vol.
51 (1938), p. 430, where, after reviewing the history of the American Supreme Court,
he concludes that "voluntary retirement, in any real sense, is very rare indeed".
Also see Manley O. Hudson, Permanent Court of International J'lLStice, 1920-1942
(New,YorJt, N.Y., 1943), p. 268. He points out that of the four' judges of the Per'manent Court who had attained the age "of over 70 years at the time of their
election, only Judge Loder survived the end of the term for which he was elected.
Since 1945, Judge Guerrero has died at the age of 82 while still in office.
23 See Jackson, Machinery of J'lLStiC'e (1953), p. 230.
24 Fairman, n. 22, p. 398.
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advancing years,25 it is essential to have courts more responsive to the
fundamental changes in social outlook.26
For all these reasons, there is a widespread body of opinion that the
retirement of judges should be made compulsory at such an age 'as to
give promise of a vigorous and effective judiciary.21 It is in fact pointed out that an age limit is even more essential for international tribunals than for national courts, because, though members of both kinds
of tribunals should be in possession of full mental powers, greater physical vigour may be needed by international judges, as their duties may
require frequent journeys and prolonged residence outside their own
countries.28 In the creation of temporary international tribunals, of
course, it is possible to foresee 'the completion of their work within
relatively short periods, and the probable capacity of members to serve
for such periods can be judged without much difficulty. In the case-of
permanent courts, however, the matter is not so simple. It must be
added, however, that when an age limit is fixed for judges, and their
tenure of office is accordingly limited, it is not rendered insecure.
If the case for compulsory retirement has been made out, the next
question is what age should be selected. There is no doubt, as Hughes
points out, that '.'any age selected must be somewhat arbitrary as the
time of the failing in mental power differs Widely" .29 Almost any age
flies into the face of human experience. One can easily point out some
of the most active and vigorous members of the World Court, with
their energies unabated, at the age of 87 (Lord Finlay, Judges Basdewant, and Alvarez). Until the last election in 1966, of the fifteen judges
of the World Court, one was 82 (Winiarski), one 78 (Koo) , two over 75
(Koretsky and Tanaka), and two 72 (Bustamante and Zafrullah Khan).
Referring to the age limit for US Supreme Court judges, Hughes observed:
"
Under present conditions of living, and in view of the increased facility of maintaining health and vigour, the age of seventy may well be thought too early for com-

25 A perusal of the judgements of Judge Alvarez, who served the Court from the
age of 78 to 87, will prove that old age may not be any hindrance to progressive
and in fact almost revolutionary' ideas.
26 See Fairman, n. 22, p. 436.
27 See Hudson, n. 22, p. 268. The Institut de Droit International, in 1954, recommended 75 years as the upper age limit for judges. See Shabtai Rosenne, The
International Court of Justice (Leyden, 1957), p. 122. In the national field, see
Hughes, n. 19, pp. 73 fl.; Vanderbilt, n. 2, pp. 25 fl.; Owen J. Roberts, "Protecting
the Court's Independence", in Alan F. Westin, The Supreme Court: Views from
Inside (New York, N.Y., 1961), p. 95; and statements by a number of judges of the
US Supreme Court to the same eflect in Fairman, n. 22, pp. 397 fl.
28 Hudson, n. 19, pp. 42-43.
29 Hughes, n. 19, p. 77.
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pulsory retirement. Such retirement is too often the community's loss. A compulsory retirement at seventy-five could more easily be defEmded.3o
.'

For international judges as well, seventy-five is often suggested in
discussions, and it seems to be quite a reasonable age. The Institut de
Droit International, as we have mentioned earlier, recommended this
age.St The Informal Inter-Allied Committee, in its report in 1944, was
opposed to an age limit, but recommended that if one should be adopted, it should be between seventy-two and seventy-five years. 32 Though
it is true that when one descends from an international· bench where
one's judgements guide history, it is difficult to find a successor of the
same calibre and wisdom, there is no reason why retirement should
necessarily involve a sudden cessation of all labour, nor why the experience of a retired judge should be entirely lost to the community. Attention may be drawn to the important services which a retired judge
might perfonn as arbitrator in temporary international tribunals. The
authority and impartiality associated with the office of a judge of the
WorId Court will serve to inspire confidence in the adoption of arbitral procedure for the settlement of international disputes.
Another thing necessary in relation to tenure is that there should be
a method for separating from his office a· judge who has become prematurely disabled. In the international field, the judiciary itself should
be given the power to purge itself of unworthy members. In a national
society, generally the legislature, the executive, or both together, have
the power to remove from office those judges who have become disabled
or have not been of good behaviour, There being no such body in the
international arena, this power should be given to the. judiciary itself.
The value of this procedure would be that it would protect upright
judges from false· accusations and political persecution, while making
it possible to rid the judiciary, on the judgement of the judges themselves, of any member found to be of impeachable conduct.

(b) Financial Security: Though financial consideration. is not the
only, nor perhaps the main, factor for the purpose of attracting at least
a few men of the highest talents to the international bench, and some
non-financial considerations such as a scholarly and practical interest
in the law, international peace and solidarity, and the dignity and respect of the judicial office, have unusual weight, it is unquestionably a
fact that the other attractions of the judtcial career will often be in30 Ibid., p. 76. Cf. iFairman, n. 22, pp. 435 ft., where he suggests 70 as the more
appropriate age.
3t See n. 27.
32 See Report of the Informal Inter-Allied Cammittee on the Future of the
Permanent Court of International Justice, Miscellaneous No.2, Cmd 6531, 1944.
paras 36-37; and also Hudson, n. 22, p. 268.
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sufficient to outweigh great differences of income. Willingness to become a judge of an international court may entail a lot of sacrifice 'on
the part of an outstanding man, which he may not take lightly. A
judge may be called upon to abandon other occupations, and prolonged
and repeated residence abroad may be required of him. An extremely
talented man may be reluctant to undertake such responsibilities, especially if he is of advanced years. In order to attract men of outstanding ability to the international bench, it is necessary to make the post
sufficiently attractive so as to induce them to be willing to make the
necessary sacrifices. For this purpose, not only should the freedom
of judgement and dignity of position be assured to them, but they should
be offered a substantial degree of economic security in the form of adequate salaries and pensions~33 In fact the post on the international
bench should be made so high that a judge may feel that he has nothing to gain further. As has been well said: "He ought not to make
a vow to himself that ambition shall not colour his opinions. It should
be impossible for that to happen."34
Before leaving the subject of salaries, a word may be said about the
need to provide adequate pensions. As to the wisdom of providing a
retirement allowance, there is no room for argument. The community
gains not only because abler men 'are attracted to the bench when they
know that they will not have to face an old age of penury, but also
because men, who by reason of age or infirmity are not able to discharge the duties of office efficiently, are able to retire and allow efficient men to be appointed to succeed them. .Otherwise, unless they
have adequate means of their own, it is unreasonable to expect judges
to resign even when, because of sickness or advanced age, their powers
begin to fail. 35 And for these reasons, it has been wisely pointed out
that the compensation of judges after retirement is not a gratuity in
any sense, but an eminently wise investment. 36

(c) Immunities: When a man rises to the bench, it has been well
advised, "he ought not to have to depend upon the strength and robustness of his own character to resist the temptation to shade a sentence
in an opinion or to shade a view in order to put an umbrella up in case
33

See Hudson, n. 19, p. 45.

34 Roberts, n. 27, p. 96.
35 See Fairman, n. 22, pp. 397

fr., for a number of cases of the US Supreme
Court judges who, in spite of their old age and failing powers, were obliged to
continue their services because they could not afford to give up their salaries,
while additional burden was placed upon the other judges and the administration
of justice suffered from the presence of these infirm judges. Also see Parker,
n. 1, pp. 235-6.
36 See Haynes, n.16, p. 219.
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it should rain".37 He must be free to say his say, knowing fully well

that. nothing can reach him, and his conscience is as free as could be.
lli order to keep alive the tradition of detachment and aloofness, with-

out which undoubtedly courts and judges will fail, judges should not
only be answerable to no one and immune .£rom liability for judicial acts,
but they should be free from every tie which may sway their judgement.
The judges should not have the slightest personal interest in the result
of the case and must step down from the judgement seat if there is even
a shadow of doubt about the matter.
POLICIES AT STAKE

The above discussion about the composition of international courts
makes it clear that the creation of a "body of judges regarded by the
opinion of the world as conscious of their position in the hierarchy of
international organization, and developing, and enabled by their status
and organization to develop, a sense of priesthood in the service of an
idea transcending 'any particular interests",38 has been and continues to
be of supreme importance for the international community. This involves, as we have seen in detail above, not only the selection of the
best and the most qualified judges, but securing to them their personal
integrity and independence so that they may be able to discharge their
functions, true to their oath, honourably, faithfully, impartially, and
conscientiously. For judges, we may re-emphasize, it is not merely a
desirable capacity "to emancipate their purposes" from their private
desire; it is their duty.39
But let us remember that the securing of the personal integrity and
independence of judges solves only one part of the problem of international adjudication. The other and the more important part is the perfecting of their political impartiality and the securing of their independence of purely national considerations and sympathies, for, as we shall
see below, there has always been a great scepticism about the impartiality of international judges on political grounds.
It is, for instance, generally believed, and widely asserted, as we shall
discuss in detail below, that whatever may be the case in the municipal
field, where the disinterestedness and impartiality of judges is always
presumed and is possible because the parties are generally unknown and
unrelated to the judges, the strong patriotic and nationalistic feelings
37 Roberts, n. 17, p. 96.
38 Lauterpacht, n. 5, p. 232.
39 For an interesting discussion about the possibility of a judge to raise himself
above his own self and decide in an impartial manner from the elevated ground
of the judgement seat, see Felix Frankfurter, "The Process of Judging in the
Supreme Court", in Westin, n. 'Z7, pp. 41-42.
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render such an objective attitude impossible in a judge in theinternational field, especially towards his own country. A judge, it is said, will
not give a decision against his country because it will in fact apply to
himself, though indirectly, as nobody can imagine himself except as part
of a nation or a community. Whatever precautions one may take, it is
said to be impossible to denationalize a judge.
As a matter of fundamentalprineiple, however, as H. Lauterpacht
rightly points out, the problem of impartiality of judges is the same in
the national as in the international society. It is a problem of loyalty
to the judicial oath of impartiality. "Only the false conception of the
state as a higher and sacrosanct association", Judge Lauterpacht wisely
remarks, "makes the breach of the judicial oath appear less discreditable when the duty of impartiality is forsaken in the interest of a state
and not private gain." And he goes on to say:
As in other branches of international law, so also in this matter, the principle holds

good that it is not permissible to apply to relations of sta.tes standards different
from those obtaining within the state. An oath of judicial impartiality is an oath
the deliberate disregard of which is morally as reprehensible as within the state.
Conscious bias in favour of his own state on the part of an international judge
constitutes a dereliction of duties and an abuse of powers. 40

Lauterpacht is very strongly of the. opinion that the difference between the duties. of a municipal judge and those of an international
judge should not be exaggerated. There is no reason to doubt that in
both cases a man may have the capacity to lift himself "above his own
interests or those of his group, and serve the cause of justice-a cause
whose identity with the ideal of peace is in the society of states certainly not less than among individuals within the state". To doubt the
very possibility of international judges being impartial when their own
national interests are concerned is to show, he says, a shallow scepticism
which ignores both human nature and historical experience. 41
But the conviction that international judges may not always be capa,ble of the required detachment refers not merely, nor principally, to the
attitude of judges in disputes in which their own states are directly interested as parties. For, as we shall see, it is not ,"lith these judges
that the decision, as a rule, rests., The doubts refer to judges, nationals
of states, not parties to the dispute, or what may be called "neutral"
judges. There is, in fact, a general feeling that, unlike a national society, the international sphere knows no "neutrals". It is frequently
pointed out that whereas in municipal courts the disputants are, as a
rule, unknown to judges, and the attitude of judges is accordingly
one of detachment, the situation is absolutely different before interna40
41

Lauterpacht, n .5, p. 215.
Ibid., pp. 216-18.
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be prepared to submit their disputes to judicial settlement. It is, therefore, the duty of statesmen, of lawyers, and of public opinion at large
to contribute as far as possible to the strengthening of this confidence.
Referring to this duty of statesmen and lawyers of creating confidence
in permanent international courts, Lauterpacht goes on to say:
Any show of partisanship on the part of a judge, even if immaterial for the outcome
of an actual dispute, necessarily imperils the estimation and atmosphere of impartiality in the court as a wholeY;
PAST PRACTICES

Qualifications _
Qualifications Disregarded in Arbitration: The history of international
adjudication as discussed above, meagre as it is, makes it clear that,
before 1922, when the Permanent Court of International Justice was
set up, this process was weak and unable to stand without the aid of
diplomacy. Though it must be admitted that there had come to be
sufficient of the judicial quality in arbitration, it had not proved itself
a substitute for-diplomacy. Even in its developed form, such as under
the auspices of the Permanent Court of Arbitration, arbitration contInued to have a large element of representation of interests. There is
little doubt, as the history of arbitration indicates, that arbitrators appointed by the parties regarded themselves as representatives of their
countries, and many times this fact was openly stated. Moreover, the
arbitrators remained under the direct control of their Governments and,·
as we shall see later, were supposed to be bound to follow their instructions.47 In fact, as we have already pointed out, the adoption of arbitral procedure for the settlement of international disputes was several
times nothing more than the continuation of the process of negotiations.
It is not difficult to find a fair amount of evidence to prove that prior
to the establishment of the Pennanent Court, impartiality in international arbitration was endangered becauSe of the adherence to the idea
of representation of interests. It does not, however, mean that arbitrators were never impartial. There are many cases, such as the Behring
Sea case and the North Atlantic Fisheries case, to name only two,where
the decisions of arbitral tribunals ~onstitute persuasive examples of judicial detachment. The very basis of arbitration, however, is not strictly
in conformity with the principl~ of judicial independence.
That being the case, it is not strange to find that a state seldom put"
much stress on the qualificatio as of the arbitrators whom it was free
to appoint, but always emphasized that they should be friendly to its
46
47

Lauterpacht, n. 5, .pp. 227-8, 238.
.
Ibid., pp. 223-4.
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cause, or at least not hostile towards its case. The parties always put
a great emphasis on the fact of having their own judges on the court
giving somewhat subsidiary consideration to their qualifications for that
job. We may mention, for example, the Casablanca case, where the
parties appointed as arbitrators legal advisers of their respective foreign
offices who had conducted the diplomatic correspondence in this case
prior to its submission for arbitration. 48 Similarly, in the Alaskan Boundary dispute, of the three arbitrators appointed by the United States,
only one (Elihu Root) was a jurist. The selection of the other two, according to Corbett, "was regarded as an outrage in Canada", because
of their well-known hostility towards England.49 Historically, therefore,
states have been more concerned about the procedure for selection of
judges (so that they might be able to select arbitrators having confidence of the parties) than about their qualifications.

Qualifications of Judges Given Heed to after Proposals for the Establishment of Permanent Courts
Qualifications of judges and problems regarding maintenance of their
impartiality came to be seriously considered only after the proposals
for the establishment of a permanent international court were presented in 1899. The reason for this is, of course, obvious. The composition of a temporary ad hoc tribunal, though not always easy, presents a simple problemas compared with the manning of a perinanent
court of general jurisdiction. Members of the former are always few,
and they are selected for dealing with a particular dispute or a
particular class of disputes. If there is a real desire to solve the dispute in question, it is not difficult for the parties to come to an agreement about the selection of judges in whom they have confidence. On
the other hand, a permanent court needs a more numerous personnel;
its members may have to possess a general competence to deal with a
great variety of disputes; a large number of states participate in
their selection; and the judges must be well qualified to win general
confidence. 50 But it can hardly be denied that similar problems sometimes do arise in the manning of both types of tribunals.
Before we take up the discussion of the qualifications generally taken
into consideration for the selection of judges of international tribunals,
whether expressly mentioned in 'an agreement for the creation of a
tempOrary tribunal (as is sometimes done), or specifically laid down in
a statute of a permanent court, it may be said that the' qualifications
that are generally referred to are not exhaustive, and' important factors which have not been laid down in advance may and do influence
Ibid., p. 223.
See Percy E. Corbett, Law in Diplomacy (Princeton, N.J.,' 1955) , p. 157.
50 Hudson, n. 19, p. 32.

48

49'
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the selections actually made. Moreover, it is not possible clearly to evaluate most of these qualifications; nor is it possible to indicate the order
in which they take precedence. The only thing that may be said for
certain is that there are no absolute disqualifications to restrict the
freedom of states in the selection of judges. It is, moreover, neither
necessary nor possible to examine all the qualifications that are taken
into consideration in the selection of judges. We may, however, consider some of the qualifications that are most commonly mentioned in
international conventions.
Hudson enumerates the factors generally considered in the selection
of members of international tribunals. and lists them as "moral integrity, nationality, profession,· command of language, age, and economic
and social outlook".51

(a) Moral Integrity: Moral integrity is the most important and universally appreciated qualification for a meluber of an international tribunal. The 1899 Hague Convention provided that members of the Permanent Court of Arbitration should be "of the highest moral reputation" (Art. 23). In 1907, though the Conference deemed it unnecessary
to express this requirement, because "it is impossible to suppose that
the signatory Powers would select any who did not possess this character in the highest degree", but "for the sake of completeness" it was
incorporated into the project for an International Court of Arbitral
Justice and in the convention relating to an International PIize COurt.52
A similar qualification was laid down in 1907 for judges of the Central
American Court of Justice. 53 All these precedents led to a requirement
in 1920 that judges of the Permanent Court of International Justice
should be "elected regardless of their nationality from· amongst persons of high moral charac~er" (Art. 2). This was also followed, without
any change, in the Statute of the International Court of Justice.
Fachiri explains that the mention of high moral character in the
Statute of the International Court is not a mere conventional phrase,
but has reference to the essential qualities of a good judge, 54 which
were described by Lord Phillimore in the 1920 Committee of Jurists
as loyalty, probity, a certain breadth of vision, patience, and courage. 56
According to Hudson, moral integrity "embraces more than ordinary
fidelity and honesty, more than patent impartiality. It includes a measure of freedom from pre-possessions, a willingness to face the conse51 Ibid., p. 3:>.
32.Proceedings of the Hague Peace Conference: Conference of 1907 (hereinafter
referred to as Proceedings, 1907), (New York, N.Y., 1921), vol. 1, pp. 353, 193.
53 Hudson, n. 22, p. 46.
64 A. M. Fachiri, Permanent Court of International Justice (London, 1925), p.
23.
65 Proces Verbaux, n. 45, pp. 104-105.
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quences of views whichm;iynotbeshared~a devotion to judicial pro:..
ce~es, and a willingness to make the sacrifices which the performance
of judicial duties may involve".56
In spite of all these express provisions, however, no criteria can be
:formulated for determining a person's moral integrity. Yet it maybe
said that nobody can imagine that the electors would vote for a person
who, in their view, lacks this qualification. It is for this reason, among
others, that Hudson feels that "its stipulation seems to serve little
purpose",57 and that it is merely a "futUe provision".58 But he himself
suggests that even if this provision serves little purpose in the selection of judges; it may contribute to the sense of responsibility with which
59
judges should be imbued after their selection.

(b) Nationality.: The nationality of arbitrators is one of the most
important considerations which are taken into account in the establishment of arbitral tribunals. As we shall see in detail below, the commonest form of arbitration agreement is that in which· each party ap-.
points one or more of its own nationals to serve on the tribtinal and
both parties select a national of a state which is in no way interested
.In the dispute and which is not in close political affiliation with either ·ot
the parties to be the third or fifth member (the mnpire) of the tribunaL
rrhe factor of nationality presents 'a different type of problem In the
HQlection of members of a permanent international court established
to serve the interests of a larger community of nations. If the pe rma-·
lIont international court is to be a real world court, it is natural that
dlfl:n:rent parts of the world shQuld be repr~sented on it, The Statute
of the International Court of Justice declares that judges should
1m "elected regardless of their nationality" (Art. 2), The phrase has·
/I ~oductive ring. It is an attractive formula. But as Hudson has rightly
pointed out, it is "hardly more than a counsel of perfection, if that".60
. I'll Cuct, it is doubtfuUf it declares a desirable goal. The nationality of'
Judges is an important consideration which neither the electors nor
Iho general public will be disposed to ignore. Indeed, the Statute goes
011 to require that heed be paid to it and that the provision contained in
Article 2 be disregarded. Thus it is laid down that no two of the judges
"may be nationals of the same state" [Art. 3 (1)] and that if more-thanlUI

Hudson, n. 19, p. 34,

II" Hudson, n. 22, p. 146.
IIH Munley ,0. Hudson, "The New Bench of the World Court", American Bar As-

/IIwlutton Journal (Washington, D.C.), vol. 32 (1946), p. 143. For similar comsee Commentary on the Draft Convention on Arbitral Procedure (Prepared

IlHllltl'l

hy tho UN Secretariat and adopted by the International Law Commission), (New
York, N.Y., 1955), p. 25.
tIIr Ibid.
CIO Hudson, n. 19, p. 36.
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one nationals of the same state are. elected, the eldest of them shall
be considered elected [Art. 10 (3')]. This rule of one judge per
nation was adopted by the 1920 Committee of JUrists apparently to enable as many states as possible to share the Court's composition. Mor~
over, the electors are exhorted to "bear in mind" that "in the body as
a whole the representation of the main forms of civilization and of the
principal legal systems should. be assured" (Art. 9). Perhaps this envi..;
sages an intellectual. and geographical distribution, but in effect it
entails a consideration of nationality.61
The provisions of Article 9, which were inherited from the 1907 .
project· for the Court of Arbitral Justice, aroused some interesting
points of view. The 1907 project prOvided that the proposed court

should represent "the various juridical systems of the world". The
authors of the project felt that "international law, which ought to be
an international system, as understood· and applied in any community
is, unfortunately, insensibly infl,uencedby national feelings or local prejudice, much as a stream is coloured by the stratum over which it
flows". The court, it was hoped, would help in the. development of an
international system of law.' But in order that it· might efficiently do so
it was necessary "that the various systems of law should find represen_
tation within the court and upon the bench".62
In the 1920 Committee of Jurists, M. Adatci, the Japanese member,
suggested to the CO~ittee that "all different kinds of civilization must'
be taken into account, among them the civilization of th~ Far East, of
which Japan was perhaps the principal represE!ntative".63 In its report
the Committee stated that the text of Article 9 did not refer "to the
various systems of international law", for such an interpretation would
be opposed to the guiding principle upon which the establishment of a
single court for all nations was based, namely the principle of the unity
and universality of international law; the intention was to ensure that
"no matter what points of national law may be involved in an international suit, all shall be equally comprehended". The reference to the
"main forms of civilization" was' said to be an "essential condition, if
the Permanent Court of International Justice is to be a real World
Court for the society of all nations". 64
Whatever might have been the reasons for accepting the wording of
Article 9, it is undoubtedly a wise rule which tends to "internationalize"
the court, if one may say so, so that it may be assumed that its decisions are based on a world-Wide comprehension of the problems and the
applicable principles of law. It is .a reasonable recognition of the fact
61 Hudson, n. 58, pp. 143..:4.
62 Proceedings, 1907, n. 52,
63 Proces Verbaux, n. 45,
64 Ibid., PP. 709-10.

vol. 1, p. 351.
p. 136.
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that international law is still to be found largely in national versions of
it, affected by national legal systems, general outlook, and interests.
This provision aspires to a balancing of all these interpretations so as
to develop a universally accepted internationallaw.65
But apart from these considerations, the usefulness of the International Court would be impaired if attention were not given to the factor of nationality. For example, Europe has undoubtedly produced in
recent times some of the most outstanding international lawyers; yet
it would be childish to suggest that all or most of the fifteen judges
should be Europeans. North 'and South America can surely supply
many able jurists; yet is it possible to 'have a court dominated by the
American judges? Everybody knows that a national of each of the
five permanent members of the Security Council is necessary on the
Court, not necessarily because each of them can put up a candidate
whose juristic qualifications would be commanding; nor. because they
can control the results of balloting in the Security Council; but because
the Court might lack pre~tige if the factor of nationality were ignored
to this extent.66
It is also important to remember, as we shall see in connexion with
election procedure, that high qualifications of a person of themselves
will not assure election. It will us,ually be necessary that a quaij:fied
person be nominated by the national group of his country. The exception in the election of Judge Eysinga in 1930 stands alone in this respect. 67 Active support of a candidate by his own country may also be
needed. And the countries do give such support to their preferred
nationals. The practice is inevitable 'and is perhaps not undesirable.
Though the judges have no representative character, no country would
:forgo the honour of having a national on the bench.
n~ Julius Stone, Legal Controls of International Conflict (London, 1954), p. 114.
On 7 September 1939, the Egyptian Minister of Foreign Affairs, acting "in agreement with Turkey, Iran and Iraq", addressed a letter to the Secretary-General of
the League, suggesting that the Court should "include a jurist representing Islamic
dvilization and Moslem Law", in compliance with Article 9 of the Statute. See
Hudson, n. 22, p. 257.
The Informal Inter-Allied Committee, however, did not regard the reference
t,o "the principal legal systems" as altogether satisfactory. It said: "If what it
menns is that there should be representation of the various legal systems based,
II,H. on Roman Law, the Code Napoleon, and the Anglo-Saxon Common Law respoctlvely, this result is likely to be achieved in any event without any special
Ill'ovision being necessary. . .. We feel that emphasis should rather be on the
,IHTcrences of outlook and methods of thought to be' found amongst exponents of
!IllTorent legal systems". See n. 32, paras 24-25.
.
110 Hudson, n. 58, p. 144.
117 Jonkheer Von Eysinga . (of the Netherlands) was elected judge although he
hnd not been nominated by' the national group of his country. See Hudson, n. 22,
p. 253.
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, But however essentIal the rule contained in Article 9 may be, it is not
clear how it can be effectively. carried out except with goodwill of the
'~lectors; 'The Sta:tute does not make any provision for enforcing this
recommendation nor set up 'any power with authority to declare that
it has been disregarded. The problems in this connexion, we are informed, are resolved partly by a series of "understandings" negotiated
diplomatically, or evolved' in the UN practice; but in the last resort
the result depends upon the political strength of the various states in
the electing organs. Thei'e is little doubt, as Rosenne points out, that
"these understandings are essential both for the successful functioning
of the Court, and for the smooth conduct of the elections. The membei'ship of the Court must reflect the international community as it is, and
not in an idealized form".G8
One such understanding is that each one of the five permanent members of the Security Council should have a judge of its nationality on
the Court. This is the modern form of the answer to the ever-present
'demand of Great-Power representation which has permeated the whole
history of permanent international courts. A serious challenge to this
principle came when, in 1956, a Japanese candidate offered stiff com:petition to a candidate. of' Chinese nationality, but the, traditional
:airangement remained intact until 1966, when a Filipino judge was
elected in place of theChinese. 69
With at least four seats excluded, only eleven seats remain to be distri,buted among the rest of the world. There does not seem to be any understanding about the distribution of th!,!se seats, and there appears to be
,a tendency on the part of each region to secure as many judges as possible from that ·area. Even if there might have existed any understanding, it is doubtful if it could withstand the new pressures built
up after the large-scale admission of new members since 1955. When
the United Nations was established, it had 51 members; today (in 1969)
there are, 126 members, apart from the three states which are parties
to the Statute without being members of the United Nations. This has
'-r~dicapy changed the relative strength of the different groupings in the
Uilited Nations, and competition for the seats of the Court has, there.fore, become progressively keener.70
A comparative study of the composition of the Permanent Court and
the present International Court at different times reveals a sttiking
;evolution commensurate with the changes in international politics.
.Thus the previous Court was predominantIyEuropean in its composition. Out of the fifteen judges who took office in 1922, ten were Euro68 Shabtai Rosenne, The World Court: What It Is and How It Works (Leyden,
'1962), p. 50. .
, ' , ..
.
"6~The Chinese candidate withdrew from the election on his own.
70 Rosenne, n. 68, pp. 50-51.
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p.ans, two South Americans, two Asians, and one US citizen. 71 In 1931,
one European seat was lost to South America, but otherwise Europe
mnintained its hegemony.72

The . changed political atmosphere after

tblll Second World War, and the shift of power from Europe, came to

be reflected in the Court. In 1946, seven Europeans, four Latin Americans, one Asian, one African, one Canadian, and one American were
CllIC!cted to that supreme bench. This distribution lasted until 1951,
when, after a bitter. fight, Europe lost one seat to the Asian-African
11'OUp. In 1957, Canada was replaced by Australia. In 1963, with a
.trong Asian-African group in the UN General Assembly, two seats
were taken by these countries (Pakistan and Se;negal) from the Latin
American group. 73
In 1966, sevE!ralchanges were effected. Apart from other intra..;
l'eiional changes, Australia was replaced by. an African country, Nigerill, 'l'he Court since 1967 has included four West European (France,
Italy, Sweden, and the Unit6;!1 Kingdom), two East Europ~an (Poland
IUld the Soviet Union), two Latin American (Mexico and Peru) ,one
North American (the United States), four Asian (Japan, the Lebanon,
P,l1ti..qtan, and the Philippines), and two African (Nigeria and Senegal)
jurists,
In spite of all these changes, however, the present distribution of
Meats has come to be criticized as not being entirely satisfactory from
Lha point of view of representation of different parts of the world.
Whereas the European and the American continents are represented. by
Mix and three members respectively, there are four judges representing
the Asian countries and two representing the whole of Africa. This,
it is felt, may have an adverse effect upon' the ability of the Court

i

!
',1I:

~

7l Seo Max Sorensen, "The International Court of Justice: Its Role in ContempOl'Qry International Relations", International 01'ganization (Boston, Mass.),
vol. 14, p. 263; and Hudson, n. 22, p. 776. On 19 July 1930, the representatives of
tWetlva Latin American states addressed a letter to the Secretary-General of the
Lmague of Nations that the Latin American states should be more adequately .reprosented on the Court and that they should have at least three judges out, of
tWeen. See Hudson, ibid., p. 251. Three Latin American judges were in fact
.
olooted in'1930.
Still not satisfied, however, again in 1937, the Peruvian delegation informed the
.mlflhtoenth Assembly of the League that the Latin American countries hadreIlolved to "take concerted action with a view to obtaining for American jurists a
lllr(,(tll' number of seats" on the Court because, as Peru felt, the American judi~
gild lIlystem was entitled to fuller representation in view of its contributions to the
pl'Ogl'ess of international law. The Chilean delegation also supported the Peruvian
vlow. Peru, it is interesting to note, desired six judges to. be elected from the
Arnorlcnn states. See Hudson, ibid., p. 257.
72 See Table in Rosenne, n. 68, p. 51.
'I'll See for these changes and interesting different tables showing distribution ·of
,uts by continents, by regional groups, and by reference to principal legal systoms, Rosenne, ibid.,pp. 51~53. See also New YorlG ,Times, 22 October, 1963, p.17.
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, But however essentIal the rule contained in Article 9 may be, it is not
clear how it can be effectively, carried out except with goodwill of the
'electors. The Statute does not make any provision for eriforcing this
recommendation nor set up any power with authority to declare that
i.t has been disregarded. The problems in this connexion, we are informed, are resolved partly by a series of "understandings" negotiated
diplomatically, or evolved' in the UN practice; but in the last resort
the result depends upon the political strength of the various states in
the electing organs. There is little doubt, as Rosenne points out, that
"these understandings are essential both for the successful functioning
of the Court, and for the smooth conduct of the elections. The membership of the Court must reflect the international community as it is, and
not in an idealized form".68
One such understanding is that each one of the five permanent members of the Security Council should have a judge of its nationality on
the Court. This is the modern form of the answer to the ever-present
'demand of Great-Power representation which has permeated the whole
history of permanent international courts. A serious challenge to this
principle came when, in 1956, a Japanese candidate offered stiff com:petition to a candidate, of' Chinese nationality, but the traditional
;arrangement remained intact until 19(}6, when a Filipino judge was
elected in place of theChinese. 69
With at least four seats excluded, only eleven seats remain to be distributed among the rest of the world. There does not seem to be any under,standing about the distribution of these seats, and there appears to be
,a tendency on the part of each region to secure as many judges as possible from that 'area. Even if there might have existed any understanding, it is doubtful if it could withstand the new pressures built
up after the large-scale admission of new members since 1955. When
the United Nations was established, it had 51 members; today (in 1969)
there are, 126 members, apart from the three states which are parties
to the Statute without being members of the United Nations. This has
;r~dica~ly changed the relative strength of the different groupings in the
United Nations, and competition for the seats of the Court has, there.fore, become progressively keener. 7o
A comparative study of the composition of the Permanent Court and
,the present International Court at different times reveals a sttiking
,evolution commensurate with the changes in international politics.
+hus the previous Court was predominantly, European in its composition. Out of the fifteen judges who took office in 1922, ten were Euro68 Shabtai Rosenne. The World Court: What It Is and How It Works (Leyden,
'1962), p. SO.
.
'
.
.
'
'69. The Chinese candidate withdrew from the election on his own.
70 Rosenne, n. 68, pp. 50-51.
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peans, two South Americahs,two Asians, and one US citizen. 71 In 1931,
one European seat was lost to South America, but otherwise Europe
maintained its hegemony. 72 The changed political atmosphere after
the Second World War, and the shift of power from Europe, came to
be reflected in the Court. In 1946, seven Europeans, four Latin Ame-.
ricans, one, Asian, one African, one Canadian, and one American were
elected to that supreme bench. This distribution lasted until 1951,
when, after a bitter fight, Europe lost one seat to the Asian-Africa):}
group. In 1957, Canada was replaced by Australia. In 1963, with a
strong Asian-African group in the UN General Assembly, two seats
were taken by these countries (Pakistan and Senegal) from the Latin
American group. 73
In. 1966" sev~al changes were effected. Apart from other intra"'
regional changes, Australia was replaced by .an African country, Nigeria. 'l'he Court since 1967 has included four West European (France,
Italy, Sweden, and the United. Kingdom), two East European (Poland
and the Soviet Union), two Latin American (Mexico and Peru) ,one
North American (the United States), four Asian (Japan, the Lebanon,
Pakistan, and the Philippines), and two African (Nigeria and Senegal)
jurists.
In spite of all these changes, however, the present distribution of
seats has come to be criticized as not being entirely satisfactory from
the point of view of representation of different parts of the world.
Whereas the European and the American continents are represented. by
six and three members respectively, there are four judges representing
the Asian countries and two representing the whole of Africa. This,
it is felt, may have an adverse effect upon' the ability of the Court
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71. See Max Sorensen, "The International Court of Justice: Its Role in Contemporary International Relations", International Organization (Boston, Mass.),
vol. 14, p. 263; and Hudson, n, 22, p. 776. On 19 July 1930, the representatives of
twelve Latin American states addressed a letter to the Secretary-General of the
League of Nations that the Latin American states should be more adequately represented on the Court and that they should have at least three judges out. of
fifteen. See Hudson, ibid., p. 251. Three Latin American judges were in fact
Glected in' 1930.
.
Still not satisfied, however, again in 1937, the Peruvian delegation informed the
:EIghteenth Assembly of the League that the Latin A..'Ilerican countries had re.oIved to "take concerted action with a view to obtaining for American jurists a
llll'ger number of seats" on the Court because, as Peru felt, the American judi01611 system was entitled to fuller representation in view of its contributions to the
progress of international law. The Chilean deleg<rtion also supported the Peruvian
view. Peru, it is interesting to note, desired six judges to be elected from the
American states. See Hudson, ibid., p. 257.
'T2 See Table in Rosenne, n. 68, p. 51.
'TIl See for these changes and interesting different tables showing distribution .of
lGata by continents, by regional groups, and by reference to principal legal systems, Rosenne, ibid"PP. .s1~53.See also New York Times, 22 October, 1963, p;17.
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to operate effectively, upon the willingness of states to submit disputes
to the Court, and, possibly, upon their williiJ.gness to abide by its decisions. 74 The present composition of the Court has not only left the
Asian-African states unsatisfied, but, on the other hand, has dissatisfied the Western countries, with the result that no country seems to be
prepared to put much faith" in the Court.
The question of more adequate representation for the "new" countrles
on the Court has become all the more pressmg in recent years because
of the emergence of a numerically strong group of African Powers in the ,
United Nations and the consequent strengthening of the Asian-African
group in the United Nations. But there exists an apprehension that
the prevalence of political factors, too powerful to be. ignored, may make
it difficult to mahitain the high standards of professional qualifications
required. As a solution to this problem, as well as to satisfy the need
for more adequate representation of the newly established members
of the United Nations, the suggestion is frequently heard that the size
of the Court ought to be increased. Thus, iIi 1955, a group of Latin
American states proposed that the membership of the International
Court should be increased, .along with that of the Security Council and
the Economic and Social Council, in order to secure an adequate geographical distribution to different regions.
Although the membership of the Security Council and the Economic
and Social Council was increased to 15 and 27 respectively, there was
divided opinion as to the advisability of enlarging the Court. Though the
Asian and African countries generally supported the proposal for the
increase of judges, the other delegations opposed it on the ground that
the Court was not a political body; the increase in the number of judges
would not be advisable on juridical grounds; and that even the present
membership of the Court could be readjusted to reflect more faithfully
the increasingly heterogeneous membership of the United Nations. 75
It can hardly be argued seriously that the internal. efficiency of the
Court will be increased by adding to the present number of fifteen
judges. 76 In fact, it is all too well known that a court of three, five,
or seven members would be more efficient and easier to deal with
Rosenne, n. 27, p. 141.
See debates in the Special Political Committee of the General Assembly, 11th,
12th, 13th, and 14th sessions (1956-1959); also see Sorensen, n. 71, p. 264.
76 It may be recalled, however, that though the 1920 Committee of Jurists, which
framed the Statute of the Permanent Court, adopted in its final draft a court of
fifteen members (eleven judges and four deputy judges), it suggested in its report
that as more states were admitted to the membership of the League, the com.,.
position of the Court might be increased, but not to exceed twenty-one members
(fifteen judges and six deputies). See Proces Verbaux, n. 45. p. 711; also see
statement by Root, ibid., pp. 181-2. This provision for the increase of judges,
as we have seen, was repealed at the suggestion of the 1929 Committee of Jurists.
74

75
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fJum l\ court of eleven, thirteen, fifteen, or more. 77 The practice by
which the International Court reaches its decisions is admittedly slow,
(lUmbersome, and complicated, even though it may be difficult to
tltlv!se a better method. The reason why this system has been
tlvolved is to give all the members equal opportunities and equal
duties to participate in the work of the Court. 7S Considered from
t.ho point of view of efficiency, therefore, any increase in the mem"
btll,'ship of the Court may only weaken the Court. 79 Even when poliUeul pressure to enlarge the Court might become irresistible, it is
t1xtremely necessary that the increase should be as modest as possible.
1I1Imbro suggests that an addition of two or more judges might not
flo entirely undesirable if an addition can create confidence iiJ. the
lntornational Court. SO
The problem is not strictly speaking a legal one, but a political one,
77 It is interesting to note that when the plan to increase the personnel of. the
United States Supreme Court (which has nine members) was under consideration
In 1937, Chief Justice Hughes, who had earlier been a .member of. the Permanent
Court of International Justice, appealed, in a letter to Congress, against such ali
hlCl'oose because, he said, a court ·'ofnine was as large a court as was manage':'
flblo. Supporting Judge Hughes, another judge of the same Court; Judge Roberts,
dlJollll'cd that "the Court could do its work . . • a good deal better if it were five
I'nthor than nine. . . if you make the Court a convention instead of a small body
or experts, you will simply confuse .council. It will confuse council within the
Court, and will cloud the work of the Court and deteriorate and degenerate
II:, I have not any doubt about that." See Roberts, n. 27, p. 95.
.
In the 1929 Conference of Sigiiatories, called '. for· the revision of the Statute
of the·Permanent Court, Eysinga (later himself elected to the Court) felt thatfift\IOn WClS already quite a large number for the Court to work efficiently and that the
number should not be increaSed. League of Nations Doc., No. C. 514. M. 173.
'I ll20. v., p. 29. The same opinion had been expressed by the 1929 Committee of
."m·!sts. See League of Nations Doc., No. C. 166. M. 66. 1929. v., p. 111.
The Informal' Inter-Allied Committee in 1944 in fact suggested that the "figure
115 (which may on occasion be raised to 17 owing to the presence of ad hoc
Judges) is too high and not conducive to the satisfactory working of the Court".
.If: said that the number was much higher than the number of judges who normally
Hit in the superior courts of most of the countries, and which generally ranged
from eight to five and in no case exceeded nine. If the Court was too, large, the
"eport continued, the efficiency of its deliberations was liable to be prejudiced and
the participation of an excessive number of judges would result in deterioration
In the quality of the judgements produced. For these reasons, the Committee sug/lusted 9 as the appropriate number, though it felt that a case could be made for
n still lower figure. Bearing in mind, however, the desirability of providing suffident scope for representation on the Court, and the necessity to win general
ncceptance, it considered nine a more desirable number. See n. 32, paras 29-32.
78 See for details of the method, E. Hambro, "shouid the Membership of the
International Court of JUstice Be Enlarged?", Zeitschrift fur Auslandisches OffenWahes Recht und Volkerrecht (1958), p. 147; Hudson, n. 22, pp. 580-1.
70 Hambro, n. 78, p. 147; Philip C. Jessup, The Use C1/ Imernaticmal Law (Ann
Arbor, Mich., 1959), p. 126.
80 Hambro, n. 78, p. 151.
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and it is not possible to give a clear answer to the question how. the
seats should be distributed so as to create more confidence in ,the
Cpurt. No automatic system can be found, and it is perhaps not desirable to make such provision, since the preoccupation should be to
get the best candidates available. s1 The purpose would be defeated if
it were agreed in advance that certain countries are to be assured
representation. There ought to be a possibility to change the seats
so that regard be had to future developments and also to qualifications of judges. Even so, it is clear that to some extent the elections to
the Court, as to the other organs of the United Nations, will be effected
:by log rolling and political bargains. S2
It may be said, however, that the', principle of "equitable geographical distribution", which is well established 'and .permeates the
whole organizational structure of the United Nations, is not applicable
to a judicial court. Article 9 refers to the necessity of representation
of main forms of civilization and different legal systems, which is a
different principle. Moreover, it is beyond doubt that the Statute does
not exclude the possibility that one legal system may have more than
one representative on the Court. What really matters, therefore" is
whether any main form of civilization or principal legal system is·left
out. Though these concepts are too vague to allow a clear-cut answer,
it can hardly be denied that the Asian and African civilizations' ~d
legal systems are still not adequately represented on the bench of
the Court. 83
, The representation of various civilizations and legal systems is only
a means to other ends of which the Statute itself gives a hint. Undoubtedly, one of the most important functions of the Court is to
develop and modify present international law by slow and effective
means of judicial legislation. But only a Court which is truly representative of the various legal trends, systems, and interests in the
world, can crystallize the general' principles, which must hold· the
nation~l1 legal systems together in a coherent system of international
law. 84 There is another political or psychological factor involved
here. Modern international law, as we all know, started as European
and Christian law. The new members of the international community
had very little influence in shaping it. In these circumstances, if they

nrc not given an active part in the application and development of
the law, they may not put full confidence in it.
It 'is frequently pointed out, however, that unless care is taken,'. the
general requirements of Article 9 may clash with the personalqualifications provided in Article 2, leading to a lowering of standardsrequired for the Court as a whole. Warning, however, against a tendency
to exaggerate the possibility of any discrepancy, Rosenne rightly insists
that having regard to the primary functions of the Court, emphasis
should be placed on Article 9, taking care to see that judges should
be reasonably competent in the theory and practice of international
law so as to provide a well-balanced Court. It is not necessary that
every judge should be highly familiar with the whole contemporary
international law, but there should be no difficulty in finding a sufficient number of judges capable of speaking with authority on any
problem that may arise. 85

81 It may be mentioned 'that in the First Assembly of the League of Nations
in 1920, a Colombian proposal, supported by Cuba, to allot the judgeships to
various continents was wisely rejected. 'See Records of the First Assembly,Committees, vol. 1, p. 354; Hudson, n. 22,pp. 157; 251.
82 Hambro, n. 78, p. 151.
83,Sorensen, n. 71, p. '263;0. J. Lissitzyn, The International Court of JU$tice
(New York, N. Y., 1951), p. ~O;M. C.Chagla,"The International Court", The
Individual and the State (Bombay, 1958), p. 21.
84 Sorensen, n. 71, pp. 263-4.

(c) Profession: Another factor which always gets a large amount
of consideration is the professional character of judges. Naturally,
the legal profession is most commonly drawn upon" and usually this
is required in agreements under which temporary tribunals are established. But in quite a few important cases, arbitrators have been
selected who were not lawyers, .and they have done their jobs quite
satisfactorily.86
In the First Hague' Conference in 1899, Zorn, the German delegate,
suggested that the states might be allowed to name four persons as
members of the Permanent Court of Arbitration, instead of two as
provided in the original draft, because there might be "need of specialists of various kinds, economists, jurists, military men, diplomatists,
etc."87 The Hague Conventions, however, stipulated that members of
the Court should be "of known competency in questions of international law" (Art. 23), and in practice states have almost invariably
appointed jurists or diplomats. s8 The 1907 Conference provided that
the members of the proposed International Prize Court should be
jurists of known proficiency in questions of international maritime
law. 89 Article 2 of the project for the International Court of Arbitral
Justice said that members of the proposed Court should fulfil conditions qualifying them, "in their respective countries, to occupy high
Hr.

Rosenne, n. 68, pp. 52..53.

8,6 Hudson,n..19, p. 37.
87 Proceedings of the' Hague Peace Conferences: Conference of 1899 (New York,
N.Y., 1920) (hereafter referred to as Proceedings, 1899), p. 352.
88 Hudson, n. 19, p. 38.
89 Proceedings, 1899, n. 87, p. 193.
See for some interesting, provisions about
the qualifications of judges in the proposed Convention of 1923 betWeen Central
American states, Hudson" n .• 19.
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legal posts, or be jurists of recognized competence in matters of international law". It was explained by the authors of the project that
as the proposed Court was pre-eminently destined to decide jUdicial
questions, it was necessary to require that "its judges should possess
the qualifications for judges in their respective countries; .otherwise,
they might not bring to the Court that knowledge of their various
judicial"' systems so essential to the successful operation of an international tribunal". It was hoped that judges should possess the qualifications necessary for appointment to the highest courts of their respective countries. In some countries even persons without any legal
background could be appointed judges of lower courts; obviously,
such judges should not sit on the international bench. 90 Moreover,
foreseeing the possibility that the most competent authorities in international matters were often to be found ill" universities and schools of
learning, who might not necessarily have the qualifications to be
appointed as judges in their respective countries, the project provided
that jurists of recognized competence in international law should be
eligible.91
In 1920, the Committee of Jurists agreed to adopt the requirements
as stated in the 1907 project at the suggestion of Elihu Root and Phiffi.:·
more. 92 The drafting committee later proposed to drop this wording
and provide for the selection of persons "of well-known experience
. . . who possess a recognized competence in international law". De
Lapradelle explained that this was done "to reconcile the Continental
and Anglo-American points of view, the former of which preferred to
have as international judges jurisconsults who were not judges by
profession, whereas the latter preferred national magistrates.
The
Committee had wished to exclude national judges who had not specialized in international law from appointment as international judges."93
Root and Phillimore again emphasized the "necessity of allowing certain countries to choose their international judges from among persons holding high judicial office".94 Altamira pointed out that
national judges in some countries "rarely have the opportunity' of
dealing with international questions".95 Ultimately, the Committee
accepted almost textually the provision of the 1907 Hague project explaining that "in addition to jurisconsults of well-known authority
in international law, the bench can include men who though they may
not have made special study of internation~l1 law, will none the less
strengthen the Court by their experience as judges".96
In the 1929 Committee of Jurists, Fromageot suggested that after
90 Proceedings, 1907, n. 52, vol. 1, pp. 353-4.
Ibid.
92 Proces Verbaux, n. 45, p. 298.
93 Ibid., p. 553.
95 Ibid., p. 612.
91

94 Ibid., p. 611.
96 Ibid., p. 698.
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(in Art. 2) there should be

millod the words "and experience", since competence did not necesrllll'ily involve experience.

A person might possess the highest qualiIImll.lons necessary to fill the highest posts in the judicial, administraUvo, or educational departments in his country, and "yet not have any
mqlOrience of the international affairs which divided states· and,
thorefore, might not be in a position usefully to fulfil the duties which
Iw would have to perform on the Permanent Court of International
. J'IIHticc".o7 Replying to the criticism of some members that "competonce" implied "experience", Fromageot observed that "experience
Itl international affairs was one thing and legal competence another.
Both were necessary." Warmly supporting Fromageot, Politis
(Greece) explained in the Conference of Signatories that though it was
lIUHcult to define "experience" with mathematical precision, everyone
know what it meant. There was no doubt, however, "that bookknowledge was not always an adequate preparation for realities of
lnl:urnational life, and the questions which came up, and would come
tip before the Court in increasing numbers, were definitely practical
problems. To solve those problems it was necessary to be acquainted,
to n certain extent, with the value of the facts on which an opinion
hnd to be given . . . it had been . . . thought that there was some
dnllger that theorists who lacked practical experience might make, he
would not say bad judges, but judges not so good as those who com...;
"incd practical experience with their academic knowledge".98
The proposal was not adopted, but it led to a recommendation
Jldopted by the 1929 Conference of Signatories and by the Tenth
AHsembly of the League that the national groups should satisfy them.'1dves that the candidates nominated by them possess recognized practicnl experience in international law.99
The provisions of the Statute of the Permanent Court, which have
hoen adopted by the Statute of the International Court of Justice, have
been variously criticized as not giving sufficient guidance for the
,qelection of the best candidates. The possession of qualifications re';'
quired for national judges, it is said, would in many cases give no
indication of fitness for service as an international judge. In general,
the questions dealt with by international courts differ very materially
from those which come before national courts, and the approach to
their solution should be different. Apart from this, a person with a
long background of work on a national court, it is pointed out,
is likely to be so engrossed in the particular system of law, namely
117 Committee of Jurists on the Statute of the P.C.I.J., League of Nations Doc.,
No. C. 166. M. 66. 1929. V., pp. 24-25.
118 Conference of Signatories, League of Nations Doc., No. C. 514, M. 173. 1929.
V., p. 27.
119 Ibid., pp. 25-28. Also see Hudson, n. 22, p. 147.
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his own national law, that he may lack the freedom of mind necessary
for dealing with disputes governed by a different system of law and
between states each having a national law of other character. The
general competence in international law is also a somewhat vague
criterion. No rule-of-thumb tests can be applied, and no examination can be held. Such competence may be possessed by national
judges, by practicing lawyers, by professors, by ,politicians, by diplomats, by legal officials, or by other categories of persons.lOO It is pointed
out that these two alternative qualifications mentioned in :Article 2
are not complementary to each other,and the order in which they are
stated is not 10gical.l!!1

boon 011 the bench of the World Court reads like the beginning of a
Their opinions
would carry great weight even if not backed by the judicial authority
or ,the Court. It may be confidently asserted that barring a few
uuinformed critics l03 qualified world opinion is almost unanimous
In holding that the actual record of the Court, as well as the backgrou.nd and experience of judges, demonstrates this to be. one of
the most distinguished and competent courts of the world. l04 The most
competent professional opinion finds no reason for lack of confidence
III the integrity of the Court. l.05 It is true that judges have been, are,
Rnd will always be of uneven calibre. Some of them are more out,'il:anding than the rest. The fact remains, however, that a nucleus of
lirst-class people is necessary and sufficient. They can pull the rest
with them and give confidence in the judgements of the Court. Without' this nucleus no court can work. Both the Permanent Court and
its successor, the present International Court, have been universally
acclaimed. The Court will always be watched, and the members will
be. scrutinized and criticized. But this criticism does not show any
disrespect towards the Court 'and is in fact necessary for the Court
1:0 maintain its high standard and to build confidence in its impartiality.

It may be remarked, however, that no method of selection, and' no
qualifications, however rigid or logical, will infallibly produce a real
jurist. As was said in the 1!}07 Conference, in the last resort man i:3
superior to any qualifications, and excellence of the Court must depend upon the character and personality of the judges selected rather
than upon academic and artificial distinctions. It may also be men~
tioned that the qualifications enumerated in Article 2 of the Statute
of the International Court are merely declaratory of principles to be
observed in the nomination and election of judges. They neitherimpose, nor are they intended to impose, any enforceable bar pi disqualification upon persons once they have been duly elected. No
person duly elected can subsequently be disqualified because he does
not possess these qualifications.
In actual practice, it' is important to note, the elections of
judges of the Permanent Court and the International Court
have given a diversified bench, and almost all the men elected brought to it a wide range of previous experience, both
national and internationaJ.1°2 In fact, a list of the judges who' have
100 Hudson,. n. 19, pp. 39-40; Proceedings and Committee Reports of the American Branch 01 the International Law Association (New York, N.Y., 1960),
pp. 92 if.

101 Rosenne n. 27, p. 119. The Infonnal Inter-Allied Committee in its report
in 1944 stated: "The question what the proportion should be between what may
be called the judicial and' the professional elements .in the Court is not one
as to which it is possible to lay down anything 'like a fixed rule but we feel that
the former has so far been underrepresented on the P.C.r.J., and that an increase in the number of judges who have had judicial experience in their9wn
countries would be desirable in future -even if this involved some diminution in
professional element." But they suggested that it must be left to those responsible
for the nomination and election of judges to bear this in mind. See Report, 11.. 32,
paras 21-22.
It is interesting to note that

in 1966,

out -of the fifteen members of the International Court, only two had held judicial office in their countries (Quintana and
Tanaka), and at least nine of them had been professors of international law with
wide diplomatic experience.
102 See Hudson, n. 19, pp. 39-40;
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IiHt, of the world's outstanding international jurists.

(d) Language: An essential, though indirect, qualification for
judge~ emerges from the language or languages to be used in an international court. The members of an international tribunal must. have
adequate knowledge of the language or languages to be employed in.
proceedings before the tribunal, and this is commonly a factor in their
selection. No language has primacy in international affairs, and the
states creating a tribunal may, of course, prescribe the use of any
language of their choice. Generally, thi~ is the language of one or
more parties, but sometimes a' language in common use in diplomatic
intercourse, such as French, English, German, or Spanish, is specified~ If acompromis does not decide about the language or languages
to be used, the tribunal will be competent to decide which language
should be used for its proceedings; This is specifically provided in
Article 61 of the 1907 Hague Convention for the Pacific Settlement
of International Disputes. But even in such cases, as Hudson tells us,
the factor of language may influence the nomination of its members. lOG
103

See ns. 298-303 below.

104 See Arthur Larson, "The Facts, the Law and the Connally Amendment",
Duke Law Journal (Durham, N. C.), .1961, pp. 107-9; "The Law Structure of
Peace", Tennessee Law Review, Vol. 27, 1960, p. 505; Hudson, Ii. 58, p. 143.
105 See H. W. Briggs, "Confidence, Apprehension and the International Court of
Justice", Proceedings of the American Society of International Law (Washington,
D.C.), 1960, pp. 25-38.
106 Hudson, n. 19, p. 41.
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In a permanent tribunal of world-wide character, any prescription
as to languages will certainly be a limiting factor in the selection- of
judges. Article 39 of the Statute of the Permanent Court, adopted
by the revised Statute in 1945, provides that the official languages of
the Court are French and English, but the Court may, at the request
of any party, authorize a language other than French and English to be
used. In the latter case, however, the Rules of the Court providefor translations into French or English [Articles 39 (3) and 58 (2) of
the Rules]. This requires familiarity by all the judges with the two
languages and mastery of at least one of them, in order to facilitate
the work of the Court and save a lot of time which would otherwisehave to be necessarily spent on translations.
There was a very interesting discussion in the 1929 Committee of
Jurists about this matter. Fromageot and Politis, rapporteurs
of the Committee, suggested in their report that a recommendation
should be made to the national groups to bear in mind in the nomination of candidates for election to the Court that they should pos-sess an adequate knowledge of the two languages. l07 Elihu Root, a
celebrated member of the Committee who had earlier helped in
1920 in the formation of the Court, objected, however, to this severe
linguistic test, which, he said, would make it more difficuJt to find
suitable candidates. There were large regions of the world, he pointed
out, where men of considerable learning and experience of affairs, with
a knowledge of English and French literature, had never had an
opportunity of speaking either of these languages. He, therefore, felt
an expression should be used requiring merely "an adequate reading
knowledge". He emphasized that it was more important for the
Court to obtain good judges than for judges to obtain a seat upon the
Court. He was supported by Cecil Hurst and Ito, who also felt
that what was necessary was to ensure that judges should be
able to acquaint themselves with works of law written in both languages. Replying to this criticism, Politis explained that a knowledge of the two official languages was necessary for judges to follow
the proceedings of the Court. A judge who CQuld not follow the pleadings or discuss the findings of the Court with his colleagues was
necessarily in a position of inferiority. With a practical knowledge
of the working of the Permanent Court, President Anzilotti and Judge
Huber gave their full support to Politis. Realizing the difficulties
to find suitable judges if severe linguistie tests were applied, President Anzilotti told the Committee, however, that, in actual practice,
the absence of adequate linguistic knowledge on the part of judges
had not only caused a great loss of time, but involved considerable
embarrassment. In order to facilitate the work of the Court, it was
107

League of Nations Doc., C. 166. M. 66. 1929. V., p. 110.
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Hllscntial that judges should be able to follow the pleadings and
t.llke part easily in discussions, -and for that purpose, he felt, the judges
uHhould be able to read and understand the two official languages of
the Court and to be able to speak at least one", so that they would
1,10 able to follow the pleadings and discussions. Judge Huber heartily
/ioconded the President's conclusions. This wise and practical suggestion of Anzilotti was ultimately accepted as a compromise, and the
Committee suggested that though it was not necessary to mention
it in the Statute, it was advisable to make a recommendation to the
lIutional groups that candidates in the election "should be at least
IIhIe to read both the official languages of the Court and to speak
one of them",l°s Later, the 1929 Conference of Signatories associated
ll~.,el£ with this recommendation, as did the Tenth Assembly of the
League of Nations. l09 The result was that after 1930 the SecretaryGeneral of the League of Nations followed the practice of drawing
this recommendation to the attention of national groups when inviting
them to make nominations for judges of the Permanent Court. The
practice has been continued under the United Nations.
As Rosenne points out, though the provisions of the Statute relating
to languages are not in conformity with the provisions of the Charter
concerning the official and working languages of the United Nations,
it is not difficult at the present stage of international law and relations
to find judges who meet the necessary requirements relating to languages. But with the appearance in recent times of other languages
enjoying the status of "diplomatic languages" and the expansion of
the international judicial community, some modifications of these rules
may become necessary, at least to the extent of electing persons otherwise qualified but not familiar with English and French.ll°
(e) Age: Age is another important factor which is sometimes taken
into consideration for the selection of members of international
courts. But, as we have seen above, a minimum age for eligibility is
not necessary; nor, so far as is known, has it ever been fixed. lll On
t.he other hand, as regards maximum age, though an age limit may be
Ibid., pp. 87-90.
See Conference of Signatories, League of Nations Doc., No. C. 514. M. 173,
1929. V., p. 80; Hudson, n. 19, p. 42.
no Rosenne, n. 27, p. 122.
111 See n. 19. Arguing against the fixation of any such age limit for judges of
the Pennanent Court of International Justice in the 1929 Conference of Signatories, Politis said that, "if it were possible to discover young men who fulfilled all the requisite conditions for nomination as judges and if those men obtained the approval of the Assembly and the Council there could not be any
possible disadvantage in their bringing to the Court, together with their competence and other qualifications, the ardour of their youth". See Conference of
Signatories, n. 109, p. 33.
l(lS
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more necessary for international tribunalS than for national courts, no
agfC limit has generally been fixed. Even in the case of arbitration
tribunals, where the completion of their work within a tiine limit
can be foreseen and the capability of arbitrators to work during that
time. period measured, .the age of the members has occasionally been
ignored. Thus, Hudson tells us that on many occasions persons Were:
selected who were too old to complete the work. For example,· in the
case of theAlIlerican German Mixed Claims Commission, four umpires
had to be changed within a period of ten years.ll2
The case of a permanent court presents a different type of problem,
similar to one in the national field, as we have discussed above. At
the time of the drafting of the Statute of the Permanent Court in
1920, several states proposed compulsory retirement of judges at the
age of seventy, but the Statute contains no provision on the subject,113
Politis, rapporteur of the 1929 Committee of Jurists, told the Conference of Signatories that the Committee had thought it advisable
not to enforce any age limit. It was felt that "in IDl institution like
the Court, for which it was difficult to find properly qualified judges
and in which experience would be acquired mainly in carrying out
the high duties attendant on office, it would be both undesirable and
contrary to the general interest that the Court should be deprived of
the services of a judge because he had reached an advanced age';..
He could point out a number of judges of the Permanent Court of
advanced age,nearly 80, and especially Judge Finlay, who lived up
to the age of 87, with their energies unabated, as a further proof that
no age limit was necessary. He, therefore, suggested that the question
of age should be left entirely to the free appreciation of electors and
reminded the conference that, in any case, Article 18 of the existing
Statute could take care of a flagrant case of incapability due to old
age on the part of a judge. That article provided that a judge might
be dismissed when in the unanimous opinion of other judges, "he has
ceased to fulfil the required conditions".l14 Politis thought that
this guarantee was sufficient and that it was unnecessary to go any
further. This explanation on the part of Politis seems to have satisfied the Conference, and no further question was raised about age
limit. 115
The Informal Inter-Allied Committee ill its report in 1944 was also
strongly opposed to the introduction of any age limit in the Statute
of the Permanent Court of International Justice. It said:
112

Hudson, n. 19, p. 43.

113 Ibid., p. 44. In the 1920 Committee of Jurists, Phillimore suggested that an
age limit might be fixed at 70 extendable to 75. See Proces Verbaux, n. 45,
p. 197.
114 For a similar opinion, see Hudson, n. 19, p. 44.
111> See Conference of Signatories, n. 109, p. 33.
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It can no more be assumed that every judge who has reached the age limit is incapable,by reason of age, of performing his functions efficiently any more than that
(\very judge who has not reached it is capable. of doing so, and it might well turn
out to be the case that judges who were retired under an age limit were among the
most efficient members of the Court. In fact the roost serious objection to an
uge limit is that it is liable to affect the wrong roan.

Some of these objections, the Committee realized, could perhaps
he removed by providing for an extension of age limit in particular
cases. But the objections to such a system, it said, would be insuperable, because the only body to which such a power of extension could
be given would be the other members of the Court, and the result
would be that either the extension would become automatic, rendering age limit useless, or that it would put the other members in
un extremely difficult, if not impossible, position. The Committee felt
that a staggered system of election for nine years, with one-third of
the Court retiring every three years, should in practice achieve the
Harne result as a fixed age limit without being open to its objections.
In any case, if an age limit must be prescribed, the report went on- t~
say, it should not be too low and should be at least seventy-two, <IDd
preferably seventy-five. 116
The result of the· fact that no upper ageHmit has come to be provided in the Statute of the International Court has been, as we have
noted in brief earlier, "that the electoral bodies have shown too little
disposition to give to the factor of age the importance which it deserves".l17 Thus, during the regime of the Permanent Court, tPree
of the judges elected in 1921 had passed the age of seventy at that
time, and one of them was seventy-nine,118 Judge Kellogg was seventy-four when he was elected in 1930. The average age of the judges
elected in 1921 was over sixty, and the average age of the judges
tllected in 1930 was just under that figure. 119 In 1939, of the 15 judges
In office, five were over seventy years of age. 120
Since 1946, out of the 42 judges elected to the International Court of
J'ustice, at least eight had reached the age of seventy or more at the
time of their election or re-election,121 The average age of the judges
elected in 1946 was sixty-two years, which had increased to nearly
seventy by 1963 and sixty-eight by 1968. ·N~ use seems to have been
made of the provisions for voluntary retirement, under which pensions
lire payable at the age of sixty after five years of service. 122
See Report of the Inter-Allied Committee, n. 32, paras 36-37.
Hudson, n. 22, p. 268.
118 Lord Finlay. The other two, Barbosa and Loder, were both seventy-two.
119 Hudson, n. 116, p. 268.
120 Hudson, n. 105, p. 43.
121 Alfaro (77), Alvarez (78), Guerrero (70) (1946)-re-elected at 79 (1955),
Koretsky (71), Tanaka (71), Winiarski re-elected at 77 (1958), Zafrulla Khan (71),
Ilnd Bengzon (71).
122 Before 1946 the age was 65. See Hudson, n. 19, p. 44.
116
117
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(f) Economic and Social Outlook:. Economic and social outlook
may be taken into account in the selection of international judges,
though rarely has 'any such stipulation concerntng it ever been
made. 123 The Soviet Union seems to have attached great importance
to this factor as indicated by its ~egative attitude towards the settlement of international disputes through judicial ~eans. Relying on
the Marxist theory that law is based. on the will ot' the ruling classes,
the Soviet Union and its allied Communist states believe that the
interests and policies of the Communist and capitalist states are so
basically opposed that impartial adjudication of disputes between them
is practically impossible. "Only an angel could be unbiased in judging
Russian affairs", said a Soviet diplomat, Litvinov, in 1922.124 So
long as the world is dominated by capitalist states and the Communist
countries are in a minority, judges of an international court, according
to this view, are bound to have sympathies towards capitalism. They,
therefore, brand the International Court a capitalist-imperialist instrument which simply cannot guarantee impartiality and justice in the
settlement of international conflictS. 125
Without adopting any such antagonistic attitude towards judicial
means for the settlement of international disputes, the '-'new", underdeveloped. Asian 'and African members of the international community
undoubtedly feel that the present system of international law, developed as it has historically among the Western European countries,
must now be interpreted and modified, if necessary, with due regard
to their economic and social conditions and the present changed
structure of the international society. As international courts can play
a large part in the framing of this new legal structure, according to
this view, it is essential to have judges who are fully aware of, and
sympathetic towards, these conditions. A strong reason for the insistent demand on the part of these countries for a fuller representation
on the international bench is no doubt their desire to have judges who,
representing these views in a general way, may influence in reshaping
the present system of international law.

t1vo in the selection of judges. Even a brief excursion into the history
of international third-party settlement shows how slowly, painfully,
lind reluctantly the states have agreed to leave control over the settlement of their disputes even after their formal agreement to submit them
1;0 u judicial body. The tendency is most clearly demonstrated. in their
pt'uclices about the selection of judges.

Past Practices Relating to Selection of Judges
The chief motive of the states in' submitting their disputes to an
international tribunal being to win, they have always been very sensi123 In the course of the drafting of the Statute of the Permanent Court of International Justice, the Director of the International Labour Office insisted that a
chamber for labour cases should be composed of judges "known for their impartiality with regard to the different economic tendencies", and who should be men
"of. recognized competence in labour legislation and social questions". See Hudson,
n. 19, p. 44.
124 See Lissitzyn, n. 82, p. 63.
125 See Corbett, n. 49, p. 169.,

Sdcdion of Arbitrators in the Early Period of Modern International
A'l'bitration
Leaving the ancient Greek and Roman periods, and a few semijudicial activities during the Middle Ages as matters of mere historical
Interest, we shall examine here briefly the practices of the states abOut
the selection' of members of international tribunals since the Jay
Tl'caty (1794), which, as we have noted in our historical review, revived the almost dead practice of arbitration in modern times. Under
the provisions of this famous treaty, we may recall,' three arbitration
tribunals were set up under Articles V, VI, and VII. Article V providcd for the setting up of a tribunal of three, consisting of one commissioner to be appointed by each party, these two commissioners tQ
Ilgree on the choice of a third. If they' could not so agree, "they
Mhull each propose one person, and of the two names so proposed one
Hhull be drawn by lot in the presence of the two original comIriisHioners" .126
Articles VI and VII also provided the same procedure for the setUng up of tribunals, except that they consisted of five commissioners,
two to be appointed by each party. We have seen in detail above
how in the first case the two commissioners were able to agree on
their third man and in the other two cases the umpire had to be
Hclected by lot which fell upon a British subject in one case and on
un American in the other. We may also recall the successful comple~
!.ion of its task by the first commission and the grave difficulties
lIrising in the case of the other twO. 127 But it may be remarkedthcit
the composition of a tribunal, as provided in the Jay Treaty, however
effective it might be in a particular dispute, was subject to serious crfticism; for the third or the fi:€th commissioner, who might be called
upon to decide the questions submitted in these cases, and whb
actually did decide various questions, was intended to be a subject ·or
citizen of one of the parties. It was difficult for the umpire in such
eases to be absolutely impartial, and the suggestion, or even, tl;1e
suspicion, of partiality tended to discredit the award. The presence on
the commission of citizens ·of the litigating parties questioned in advance the impartiality of the award, ,and the national commissioners
i

J. B. Moore, History and Digest of the Inte1'national Arbitrations to Whic1i t1ie
United States Has Been a Party (Washington, D.C., 1898), vol. 1, p. 5.
. i:::l
127 Ibid., ch. 2.
;) '.<.:.: (i::;
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were generally regarded as advocates of their countries. If the umpire
also belonged to either of the parties, the impartiality of the tribunal
would be all the more questionable. It came to be feared, therefore,
that this method of constituting commissions might discredit, in no
small measure, the cause of arbitration. 128 If the tribunal must include representatives from the parties in controversy, it was indispensable in the interest of justice that the umpire should be a stranger
to the dispute. 129

Similarly, a treaty negotiated between the United States and Mexico
4 July 1868, for the settlement of outstanding difficulties arising
Ihnu injuries to the persons and property of Mexican and American
ldtizcns "growing out of acts committed by civil or military authorities
of either country", provided for the setting up of a tribunal consisting
of the two commissioners appointed by the parties who were to name
1l0lnC third person

Joint Commissions
Another type of tribunal, much in use in the early period of modern
international arbitration, was a joint commission consisting of an
equal number of commissioners appointed by both the parties. To
call such a commission an arbitration court is to stretch the word
almost to the breaking-point. The commissioners in this case were
merely representatives of the parties and remained subject to the
control of the appointing states. A so-called tribunal of this type, set
up under the American-British treaty of 1814, consisted of two members who were successful in deciding (better, negotiating), a dispute
concerning islands in the Bay of Fundy. Another such "tribunal" was
set up under the Treaty of 1903 to settle a dispute relating to the
Alaskan boundary between the United States and Great Britain t:f:lat
we have discussed above.
Element of "N.eutrality" Added
In order to secure objectivity to some extent, a provision came to
be added that a commissioner should be appointed by each of the contending parties and that, in case of their disagr~ement, the dispute
should be referred to a single individual, a national of a third state, as
sole arbitrator. The basic underlying idea was that the ultimate de.cision should not depend upon citizens or subjects of the contend'ng
countries, but upon a disinterested party. Thus, in 1822, the United
States and Great Britain made an agreement to ascertain the indemnity
to which the United States was entitled under an award of the Tsar
of Russia submitted to him under th~ Treaty of Ghent, which provided for the appointment of two commissioners and two arbitrators,
with a provision that if the commissioners should disagree

,

they shall draw by lot the name of one of the two arbitrators who, after having
given due consideration to the matter contested, shall consult with the commissioners; and a final decision shall be given, conformably to the opinion of the
majority of the two commissioners and of the Arbitrator so drawn by lot.130
128 J. B. Scott, The Hague Peace Conferences of 1899 and 1907 (Baltimore, Md.,
1909), pp. 218-19.
129 Ibid.
130 See quoted ibid., p. 232.
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to act as an umpire in any case or cases on which they may themselves differ
III opinion. If they should not be able to agree upon the name of such third person.
Ihoy shall each nam~ one person, and in each and every case in which the cornIIl1ssioners may differ in opinion as to the decision which they ought to give, it
Hillin be determined by lot which of the two persons so' named shall be umpire
III that case. 131

Though this method of appointing an umpire was "opposed to prindpIc and is neither sound in theory nor in practice",132 it shows how
IIlowly and hesitatingly the states have come to the conception that the
ulI\pire should be selected from a neutral and disinterested country.

Sdnef,ion of a Single Arbitrator
Another and the simplest type of tribunal that came to be used conIjillt.l~d of a single member.
Often the states consented to entrust the
IIl'hitration of their dispute to one person whose position and experience
WIIH such as to command their confidence. During the Middle Ages,
WI! have seen, the Pope was generally selected as the sole arbitrator.
I luring the modern age, the chiefs of states came to be frequently
lIominated as sole arbiters in disputes between other states, particuIlIl'Iy in disputes relating to territorial questions. Thus, in 1872, the
(llmnan Emperor decided an American-British dispute as to a boundlll'Y in the Strait of San Juan de Fuca; in 1891, the Emperor of
HIIHHia decided the French-Netherlands dispute in Guiana. The PreIIldellt of the United States frequently acted as arbitrator in territorial
c1lfiputes between Latin American states, and the President of the
A "gentine Republic also served in a similar capacity.133 In a dispute
h(~tween the United States and Great Britain relating to the Northf'(ISI,ern BO'/.~ndary, the King of the Netherlands, in the absence of any
1,IIIIll' evidence, recommended a compromise boundary. This "honest
I'onfession", however, gave the United States a pretext for rejecting
Ihe award alleging a disregard of the terms of reference by the arbi1,1'111,01'. The dispute was later settled through negotiations. In a very
1I1lwmai case between Saudi Arabia and Yemen relating to Aaroo
M'ountain, the King of Yemen appointed the King of Saudi Arabia
1ill

I i1~
lila

Ibid" pp. 243-4.
Ibid., p. 244.
Hudson, n. 19, pp. 17-18.
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as the sole arbitrator. The latter was so impressed by the confidence
reposed in him that he gave an award againsthimself.l34
Though in his sovereign and independent capacity a chief of state
could more freely pronounce his sentence, such a reference was not
regarded by partisans of arbitration with approval. for a number of
reasons. Firstly, the entire case was submitted to a sovereign, and
he decided solely on the ground of documentary evidence without
having the benefit of hearing the oral arguments of the counsels.
Secondly, the sovereigh was generally neither competent nor free
to deal with the controversies of strangers. The case was, therefore,
normally referred to a jurist or a group of jurists, whose names were
seldom announced, for examination and report. Thus, says Ralston,
"very inferior or disqualified men may determine the question at
issue".135 Finally, the political situation of the sovereign required him
to see that he might not Injure the sensitiveness of either party, which
may embarrass him and his country. Moreover, even if the decision
was correct, it did not, as a rule, state the reasoning by which the
conclusion was reached, and its value as a precedent was almost nll.1M
Thus, criticizing the judgement of the President of the French Republic in the case of General Armstrong, Kleen said:
The chief of a state, familiar with large horizons of general policy, is not the
one to investigate minutely a special, narrow and subtle question of law. The
criticism which the sentence of 1852 deserves, applies less to the arbiter than to
the tradition, so long current, ·by virtue of which sovereigns were, in the first hali·
of the nineteenth century, chosen to judge controversies, for which they lacked
the necessary competence. 137

Private Individual: As sovereigns were considered not very suitable, instances became numerous. in which an official or private individual-a distinguished jurist or a diplomat-was selected by disputing
states to constitute an international tribunal. Thus four of the tribu~
naIs created within the framework of the Permanent Court of Arbitration consisted of one single member. In a number of instances, chief
justices of the national supreme courts acted as arbiters. The choice
of the arbiter in these cases was made either ·by the parties dire~tly,
or by some authority designated by them.l 38
Submission to National Tribunals
When a sole arbiter was not desired, sometimes, though very rarely,
134 See Quincy Wright, "The Arbitration of the Aaroo Mountain", American JOIUr1tal of International Law (Washington, D.C.), vol. 33 (1939), pp. 356-9.
135, Jackson H. Ralston, The Law and Procedure of International Tribunals (Stanford, Calif., 1926, "Foreword", p. xxx.
136 Scott, n. 128, pp. 219-20.
137 Quoted ibid., p. 236.
138 Hudson, n. 19, p. 18.
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provision was made that a dispute between two states 'might be referred to an existing national court. Thus, in .1879, a' dispute between France and Nicaragua was submitted to the French Cour de
Cassation. A convention signed in 1940, but not ratified, provided for
a submission of a Claim by Norway against the United States to the
United States Com;t of Claims.139

Mixed Commissions and the Increase of "NeutraL" Element
Another type of international tribunal, the type that came to be
most frequently employed, was a mixed. commission composed of
one or two members appointed by each of the parties to a dispute or
series of disputes, and of a third or fifth member selected by the
parties conjointly, or by a designated authority which may be the
appointed members, or a. state not party to the dispute, or some international body. The parties usually appointed their own national
or nationals, conferred upori them a representative character, and
retained, to some extent. at least, control of their actions. The third
or futh member was usually a national of a third state. The power
of decision might be conferred on the commission acting by majority
vote, in which case the third or fifth member would have -the decidIng vote when the other members were equally divided. The power
of: -decision was sometimes conferred upon the members appointed by
the parties, with provision that in case of disagreement between
140
them, the third or fifth member would be the umpire.
Though judicial independence was lacking in this type of tribunal,
the necessity of a neutral element in the final decision came to be
dearly recognized. And the next step towards the goal of ensuririg
Impartiality was to increase this element of neutrality.· Thus, the
fmnous Alabanna dispute was submitted to a tribunal consisting of
five members selected as follows:
Onc shall be named by the President of the United States; one shall be named
hy Her Brittanic Majesty; His Majesty the King of Italy shall be requested to name
unCi the President of the Swiss Confederation shall be requested to name one and
I:Iis Majesty the Emperor of Brazil shall be requested to name one.
Another example of a highly successful arbitration in which the
national element was represented but was controlled by the pre~lence of foreigners, was the Behring Sea Arbitration of 1892 between
the United States and Great Britain. The tribunal of arbitration was
composed of seven arbitrators ·appointed as follows: two arbitrators
were named by the United States, two by Great Britain and one
UI9
l,lO

Ibid., p. 18; see also Ralston, n. 135, p. 34.
Hudson, n. 19, pp. 19-20.
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arbitrator each:bythe President of the . French Republic, the King
of Italy, and. the King of Sweden and Norway}41
Hague Cem.venticms
Provisions for such tribunals rarely excluded the selection of
nationals of the parties. 142 The Hague Peace Conference of 1899,
as we have seen, proceeded upon the idea that the composition of
arbitral tribunals would befacilita.ted if .a panel of. competent persons were at hand from which states might make their selectiolls.
The Permanent Court of Arbitration was constituted as such a
panel, though the selection of arbitrators from it was not made
mandatory. A plan was set forth. for the. composition of tribunals
where direct agreement could not be .reached by the parties. . As
modified and developed in 1907, the plan provided· that each party
should appoint two arbitrators, .of whom only one could be its n~
tional or chosen from ~ong the persons it had designated as lllembers of the Permanent Court of Arbitration; these arbitrators were
then to choose an umpire. In case of disagreement, the appointment of
the umpire, was m:ade by a third state.selected by the parties, or by
two other states, or, finally, by lot. 143 But the umpire was to be mere:ly
a presiding member of. the .tribunal, . wh.ich was to decide. by a
majority of votes. Hudson tellsus that over, a period of forty'Yeqrs,
some ·five hundred men were 4sted in. the pa:q.ei, but less than thirty
of them were chosen to serve on the :pip.eteen tribunals within the
. fr~ework of the Permanent Court .of Arbitration. .Six .ofthese
tribunals were cOl;nposed of men wh.o .had not been appointed as
members of the Court.144 The experience of the Arbitration C9urt
aJ The Hague thus hardly vindicates the emphasis put upon the im-:portance of a panel of competent persons available for manning the
arbitral tribunals.
.

General Act of 1928.
The 1928 General Act for the Pacific· Settlement of International
Disputes'and the Revised Gener~l Act of ·1949 provide for an arbitral
tribunal consisting of five members. The parties nominate one member
each. A member so nominated by a party may be its national, but the
two other members and the chairman must be .chosen by common agreement from among the nationals of third Powers. The latter must be of
141

See Scott, n. 128, pp. 223-4.

142 In the Venezuelan Preferential 'Claims case, in which ·a number of states we're
co-parties on one side, the Emperor of Russia was requested to select three arbitrators not nationals· of any of the interested state$, thus' enhancing, to a great extent,
. the independence of the tribunal. See Hudson, n. 19, p. 20.
143 See ch. 2.
144 Hudson, n. 19, p. 33.
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differentnatiollalities and mu~t not be habitually resident in the terri·
tory, nor he in the service of either of the parties. If the parties cannot agree on the appointment of the members of the tribunal within
three months, a third Power chosell by agreement :may be requested
to .make the 'appointments; .if no such Power can be selected, each
may choose a different Power who may be authorized to appoint
the members in concert; if the two Powers chosen are unable to reach
an agreement, the President of the International Court of Justice (or
if he be a national of one of the parties, the Vice-President· or the
ne:ltt senior judge) may be requested t6make the appointments.
Although twenty;.two states had become parties to the GeIleralAct
before 1946,14l5 its provisions do not seem to have ever been invoked. 146

Selection. of "Neutral" Arbitrators under Recent JnternationalAgreements
The device of providing that. in the evEint· of failure to agree· upon
the "neutral" members, the President of the International Court of
J~stice shall be requested to make the appointments, has been incorporated into a large number of'recent treaties}47 The provision takes
various forms: it may simply provide that the President shall make/the
appointments; it may be to the effect that eitherorariy' party may invite
the President to make the appointments; occas~ollally,. the parties jointly confer authority on a named party severally to request the President·
to make the appointments.148 The administrative function' of appointing
"neutral" members of international arbitral tribunals is entrusted! to the
President of the World! Court on the ground of the Court's impartiality,
international prestige, and. authority.. It must be mentioned, hOWever,
that there is no obligation on the l?art of the' Court or its meIIlbers to
accept such ad:r:pinistrative functions, forwhi~h thereis no provision
whatsoever in· the Statute or Rules of t1}e Court,149 Regardless of the
141$ Only four states, Belgium, Denmark, Norway•.and Sweden, have become parties
to the Revised Act of 1949. ~ee Corbett, n. 125,pp. 184-6.
146 Ibid.
147 The first instances. of such provisions may be found in treaties concluded i.n,
1922. See, for exantple, Trade Agreementbetween Latvia and Czecho-Slovakia of 7
October 1922 (Art. 24) . Le~e of Nations Treaty Series, voL 2, p. 37~.See alsq
Shabtai Rosenne,':l'he Law and Practice. qf. th~ Int,ernational CO'Urt (Leydon, 1965),
vol. 2, pp. 636:5'.,'
.
There· are hllndreds of arbitral collventions listed in the .Yearbook of· the International Court of Justice, conferring such extra-judicial power on the President of
the International Court of Justice-. See Part 4, Chapter X of. the ICJYearbook,

1963-64.
148

p.84.

. .'

. ' ..

.

See J. L. Simpson and Hazel Fox, Inter.national Arbitration (London, 1959),

.

,

149 Though. the :President wo.uld not lightly. disregard a request to appoint ~
umpire, there may arise some cases in wh,ich a request might .and perhaps should
be refused. See Laurent .Jully, "ArbitratiOn and jUdic~al SettlemeIlt", American
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stage of the proceedings in which the 'matter is referred to .the President
of the Court, most treaties take care of the situation where the President is a national of one of the parties, by transferring the power of
appointment to the Vice-President, or if he also is a national of one of
the parties, to the oldest member of the Court who is not a national bf
the contending Powers. 150
An alternative sometimes adopted is to entrust the delicate task of
appointing "neutral" arbitrators to some other impartial authority, such
as the Secretary-General of the United Nations, or of some other international organization to which the parties belong. Such an official is less
likely to be inhibited from making the appointments than the President
of the International Court. The Secretary-General, however, discharges
important political functions and being in the midst of political currents
and difficulties, his freedom of choice might be limited
affected.1~1

0;

Journal of International Law, vol. 48 (1954), p. 401. In the Anglo-Iranian Oil Co.
dispute, the Company applied to the Vice-President of the Court (as the President
was of British nationality), requesting him to appoint an umpire in accordance
with the 1933 Concession Agreement. On 12 October 1952, the Vice-President informed the Company that he could not appoint an umpire, because the power had
been conferred on the President or Vice-President of the Permanent Court of International Justice, and Article 37 of the Statute did not apply in this case to transfer
that power to the President or the Vice-President of the newly constituted International Court of Justice. Ibid., p. 403.
In 1926, when the Permanent Court undertook to revise its rules, Judge Pessoa
suggested that the following provision might be inserted: "The Court as such cannot
appoint arbitrators on the request of the persons concerned. The President may,
however, do it, as well as any other member of the Court." Judge Huber, however,
pleaded against any such hard-and-fast rule. The Court shared the latter view
and Judge Pessoa withdrew his amendment. See P.C.I.J. Series D, No.2, pp. 66 f£~
During the discussion on Arbitral Procedure in the International Law Commission
at its tenth session in 1958, referring to a ~imilar provision in the Model Draft on
Arbitral Procedure, Bartos of Yugoslavia expressed doubts if the Court or its
President could undertake such functions as the appointment of arbitrators, which
involved extension of their powers, until the Statute of the Court had been revised.
To this, the learned Rapporteur, Scelle, and Ago replied that such requests to the
President of the International Court of Justice would be addressed not to the Court
or even to the President as a member of the Court, but to the President as an emi~
nent jurist and probably the highest legal authority in the world. He would not
~ carryin~ out a Statutory function, but would be acting in an individual capaCIty. He mIght refuse to fulfil this function, but no remedy could be found in the
revision of the Statute. This explanation seems to have satisfied the members vf
the Commission. See Yearbook of the International Law Commission, 1958, vol. I,
pp. 8-9.
It is, however, felt that some rule regulating this important function of the President and providing for the necessity of consulting the President in advance, might
serve a useful purpose and bring uniformity to the practice. See Jully above. p.
W.
'
150 See United Nations Systematic Survey of Treaties for the Pacific Settlement
of Internati01Utl Disputes 1928-1948 (Lake Success, N.Y., 1948), p. 91.
151 See Jully, n. 149, p. 392.
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Moreover, he may not have close acquaintance with internationallaw:r;'
ers, and may have to act on such advice as he obtains, and some objections may be raised to the appoIntments, in effect, made by undisclosed
persons.152 Some treaties provide for the appointment of neutral members, in case of disagreement, by some chiefs of state, such as the Pre'sident of the Swiss Confederation, or the President of the French Re.:.
public. I53
A much more detailed procedure for the appointment of arbitrators
is provided for under the Pact of Bogota, 1948. Under Article, 40 of th~s
Inter-American treaty, each party is to name one arbitrator and transmlt
that name to the Council of the Organization of American States. At
the same time, each party presents to the Council a list of ten jurists
chosen from the panel of the Permanent Court of Arbitration. If these
lists contain three names in common, such three names, together with
two names designated by the parties, will constitute the tribunal. If
there be more or less than three names in common, procedures are
stipulated for the completion of the tribunal varying according to each
particular eventuality. Article 45 provides an alternative procedure 'for
constituting the tribunal in the event of a failure of a party to act under
A ,·ticle 40. 154

J"(I.iLnre of a Pa1~ty to Appoint Its Arbitrat01's
So far the practice of arbitration shows that whereas the draftsmen
of arbitration conventions have been careful to provide for the
('Ollsequences of the inability of the parties to agree upon the
llppointment of a "neutral" member or members, they have,
IIpar-t from exceptional cases, refrained from anticipating a reI'll:lal by a party to appoint its own arbitrator or arbitrators.
'1"\(II"l~ has been a common assumption that a party can be relied upon
III !l'ns!. to fulfil that part of its duty faithfully. Recent experience, how.'\'("', in connexion with the Peace Treaties with Bulgaria, Hungary,
1I1Id Homania following the Second World War made it clear that, solemn
IIgt'''l'lnents and genuine attempts at the settlement of disputes through
III'hil.l'lltion may be frustrated simply by the refusal of a party to colI))"I'IIt.e in the constitution of the tribunal. In that case, certain allegatlolIS were made by some of the Allied and Associated powers, signaIt,l'Il'/1 t.o the Treaties of Peace with Bulgaria, Hungary, and Romania,
tlIIII, t.he Governments of those countries had violated the treaties of
p.'II.'1' ill certain respects. The treaties provided that any disputes arising
!I 1Ie11' I' t.hem, which could not be resolved through negotiations, might
Ill' IIItlllllit.t.ed to a commission composed of one representative of each
1'\',1 Hpl' Simpson and Fox, n. 148, p. 85.
153 Ibid., pp. g>()-91.
11/'1

,I!lld., pp. 105-6; see also Commentary on the Draft Convention on Arbitral

/'1'111'1'11,/1.'/'"

(Prepared by the UN Secretariat, United Nations) (Lake Success, N.Y.,

Ill,Lt.), pp, 20-21.
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plH'l,y und n third member selected by mutual agreement from nationals
u.£ II third country. In case of disagreement, the Secretary-General of
tho United Nations might be. requested, by either party, to make the
uppointment. The Governments of Bulgaria, Hungary, and Romania
refused to appoint their representatives to the commission and maintained that no dispute existed regarding the interpretation of the Peace
Treaties. The General Assembly of the United Nations on 22 October
1949, requested <ill advisory opinion from the International Court of
Justice, inter alia on the questions whether a dispute, as alleged, exist;,
ed; and whether, if it did, in the event of one of the parties failing to
app<>int a representative to a treaty commission, the Secretary-General
was authorized to appoint the third member of the commission upon
the request of the other party to a dispute according to the provisions
of the treaties. The Court, while feeling that there did exist a dispute
and that the Governments of Bulgaria, Hungary, and Romania were
obliged to appoint their representatives to the treaty commission,155
advised, however, that the Secretary-General was not authorized to
appoint the third member of the commission upon the request of the
other party to the dispute. The normal order followed in the practice
of arbitration, said the Court, was the appointment of a national commissioner by each party; selection of a third member by mutual agreement of the parties; failing such agreement his appointment by an
outside authority, such as the Secretary-General. In the absence of any
express provision to the contrary, therefore, the Secretary-General
would be authorized to proceed to the appointment of a third member
only if it were possible to constitute a commission in conformity with
the provision of the treaties. The refusal in this case of the three Governments to appoint their commissioners had made the constitution or
such a commission impossible and had rendered purposeless the appointment of the third member by the Secretary-GeneraP56

Drawbacks in Arbitral Practice
Even the above sketchy history makes it clear that there has been no
standard practice in' the appointment of members of arbitral courts.
There has in fact been no uniformity even in, the practice of a single
state. The solution in a particular case depends upon the nature of the
dispute, the attitudes of the parties towards it, the relative position of
the parties, and many other factors. Apart from ad hoc arbitral arrangements, even in general arbitration treaties, as we have seen, different
procedures have been adopted according to different circumstances,1 57
155 Advisory Opinicm Relating t o . Interpretation of Peace Treaties with .B'Ul~
garia, Hungary and Romania (Firs~ase), ICJ Reports, 1950, pp. 65 ft., 77.
156 Interpretation of Peace TreatleSi (Second Phase), ICJ Reports, 1950, pp. ill ft.

157 See, for a summary of treaty clauses for the nomination of arbitrators, together
with the texts of such· clauses, Systematic Sottrvey, n. ISO, pp. 99-107.
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This is the story of an attempted-but not always achieved-compromise between the concession to the opponent of the benefit of the
judicial process and the determination of the sovereign state not to bow
to a judicial authority entirely external to itself. 158 In practice, arbitrators appointed by each party have generally been regarded as' its attorneys. This is the natural result· of not only the method in which the
arbitrators are selected, but the fact that they remain subject to the
control of the parties appointing them. -There is, really speaking, no
judicial independence in this type of tribunal. It is difficult for such a
tribunal to render a decision against the determined wish of one of the
parties. ,As Lauterpacht says, the element of representation of interests
in arbitral tribunals "is shown by the fact that according to a preponderant body of opinion the national judges remain under' .the
authority of their state, that they are bound to follow its instructions,
and can be recalled at any t~me".159 Neither is the element of representation entirely excluded when the parties nominate non-national arbitrators, for experience has shown that members thus appointed frequently
deem it their duty to defend the interests of the state responsible for
their appointment. As McKenney, the American council in the Orinoco
case, observed:
'rho non-nationals, arbitrarily selected by one or the other of the disputants, readily
t.ake on the colour, the attitude of mind of the disputant to whom they owe their
dection.160

In view of these facts, in the Alabama CLaims arbItration, the British
arbitrator was unjustly, though severely, criticized in the United States
for his honest admission that he was "in some sense the representative
of Great Britain".
Moreover, history bears testimony to the fact that the withdrawal
of the national arbitrator is not a mere theoretical possibility.16l There
lI'i8 Lauterpacht, n. 5, p. 220.
159 Ibid., p. 223.
160 Quoted by Wehberg, n. 8, p. 60.
161 Difficulties have many times arisen in the past when a member of an arbitral
court has withdrawn under instructions from his Government. Thus, as we have
seen, American commissioners withdrew on 19 July 1799, from the commission set
up under Article 6 of the Jay TreatY' leaving most of the work of the commission
uncompleted. See above. In another instance, in a special arbitral commission of
three commissioners between Colombia and the Cauca Company, an American
corporation, the Colombian arbitrator withdrew just before the award was to be
signed. Later, the Colombian Government sought to set aside the award reached
by the other two members, but did not succeed. See Commentary, n. 154, p. 28.
During the course of French-Mexican arbitration under the Convention of 25
September 1924, as extended by the Convention of 12 March 1927, the Mexican
Government requested the postponement of the sessions of the tribunal on the
ground of the inability of the Mexican member to attend it. The commission, how-
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js a wide divergence in practice as well a~ in the opinion of writers

Great Britain and France. 167 In a ~uch larger number of cases, the
parties appoint one or two arbitrators, and the third or fifth member is
selected either by the national arbitrators or appointed by a third party:
In such a case, as We4berg rightly points out, the tribunal does not
possess the confidence of both the parties. In fact, the national arbitrators possess the special confidence. of their own countries, and not that
of the other party. It is therefore incorrect to say that the body of
judges possesses the complete confidence of the parties, since this can
at most be the case with respect to the umpire; but even he, to be sure,
possesses the confidence of either party in a lesser degree than a judge
appointed directly by that party.168
.

concerning the effect of withdr9 wal, Witenberg asserts: "In. these different contingencies, th~ trib,unal seems to have power to continue the
proceeding in spite of the irr~gular ~bsenc~ of the national judge OJ;'
judges;"162
Calvo and Balaski, howeyer, hold~that the absence of one of the
members of the tribunal pars any further proceedings. 163 Hudson states
that in some cases the tribunals have l:>een "precluded from voting by
thE! absence of a member, the presence of all members being thought
to be necessary to constitute the tribunals".164 Merignhac, on the other
hlilld, denies that the absence of an arbitrator caused by bad faith can
paralyse the action of a, tribunal. Hyde also feels that after extended
participation in the work of a tribunal, a member cannot, by with<;kawaI, render it powerless. Supporting this view, Phillimore contends
that malicious abstention of an arbitrator from the deliberations need
got prevent the others from proceed,ings, but the death of an arbitrator
dissolves the tribunal.l 65
Whatever the case may be, there is a wide element of truth in the
st9t~ment. that "it is impossible to obtain an impartial tribunal so long
as the parties themselves appoint the judges".166 It is generally s<lid that
the judges would possess in a higher degree the confidence of the parties
if they were appointed by them. But this could be the case only if both
parties could whole-heartedly agree to the appointment of the whole
body of judges, which can rarely be possible. It is only in exceptional
cases that the disputants may be able to agree upon a number of
arbitrators, as in fact happe~ed in the Newfoundland, dispute between
Great Britain and the United States, ·and the Savarkar case between
ever, decided to continue their wor~; but later their decisions were referred to a
new commission set up under a new <;onvention of 1930. Ibid.
. Also see Lauterpacht, ~. 5, pp. 223-4, where, apart from a number of other cases,
he refers to the withdrawal in 1884, by the Emperor of Brazil, of the Brazilian
umpire appointed by him in a dispute between Chile and some European states
on the ground of his alleged bias against Chile.
See another recent interesting example of the breakdown of an arbitral court,
consisting of five members, between. Great Britain and Saudi Arabia relating to'
the Buraimi Oasis dispute. On 16 September 1955, the British member resigned,
during the course of the procE;!edings, on the ground that the Saudi member was·
m,aintaining relations with persons on the Saudi side of the case and that disqualified
him as an arbitrator. A week ~ater the President of the tribunal resigned, an example
shortly followed by one of the other two neutral arbiters. See Corbett, n, 49, pp.
179ft
162 Quoted in Commentary, n. 154, p. 29.
163 Ibid..
164 Hudson, n. 19, p. 115.
165 See these opinions cited in the Commentary, n .. 154, p. 30..
166 Wehberg, n.S, p. 61.
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Model Draft eJn Arbitral Procedure: Prepared by the International Law
Commission
In order to remove some of these countless defects in the process of
arbitration, the selection of the members of arbitral courts, and their
continued functioning, the International Law Commission prepared in
1952 <l "draft on arbitral procedure" and submitted it to Governments
for their comments. This draft was later revised and considerably modi.,
fied in the light of comments of different Governments and of the ~riti-;
cisms in the Gener<ll Assembly in its tenth session in 1955. Beingexoo:
tremely sceptical, however, of the possibility of its acceptance as ageneral multilateral convention on arbitral procedure and motivated
by a desire tOe maintain thee nature of the draft as "a homogeneous and
self-consistent whole", the Commission decided in 1958 to present it to,
the General Assembly only as "a set of model draft articles which states
could draw upon, to such extent as they might see fit, in concluding
bilateral or multilateral arbitral agreements inter se, or in submitting
particular disputes to arbitration ad hOC".169
As pointed out in the Commentary .on the Dmft Convention on.
Arbitral Procedure prepared by the UN Secretariat, "the chief significance of the draft lies in the. several means which it provides for:.
ensuring that the obligation to carry out the agreements. to arbitrate
shall not be frustrated at any point by subsequent failure by (me of the
parties to fulfill that ohligation. Means are provided at each critic<ll
point in the arhitral proceedings to assure the independence of the
tribunal and to enable it to go forward with its work notwithstanding
an obstructive position taken hy one of the parties."170To implement.
this "principle of non-frustration", as the Commission called it, the draft
167 Ibid., p. 62..
168 Ibid., pp. 62-63.
0

169 See Report of the.. International Law Commission Covering the Work of Its
'Tenth Session, General Assembly OjJidal Re~ords (GAOR), Session 13, Supplement.
no. 9 CA/3859), pp. 2-3.
.
..
170 Comment~ry, n. 154, p. 6~

,144

,
INTERNATIONAL COURTS AND CONTEMPORARY CONFLICTS

not merely provides for the constitution of the tribunal even when a
party fails to participate in the naming of its members, but ensures its
"immutability" and continued functioning. An important objective
underlying these provisions is to give arbitration an increasingly judicial
role on the premise that the arbitrators are judges and not attorneys.
As George Scelle , the Special Rapporteur of the Commission, declared:
Once the arbitrators had been appointed, they became members of an international
organ entrusted with the task of deciding the dispute. The arbitrator appointed by
a party was not an advocate for that party; the task of defending the interests of
71
each of the parties was the dut)' of its agent and counsel.1
Article 3 of the Model Rules,as finally submitted, provides for the
constitution of an arbitral tribunal at the request of either party. In
case this cannot be done within a limited period of three months, the
President of the International Court of Justice, or if he is a national of
ope of the parties, the Vice-President or the next seniormost member,
may be requested to appoint the arbitrators not yet designated. These
appointments should be made, after consultation with the parties, in
accordance with the provisions of the compromis, or of any other instrument consequent upon the undertaking to arbitrate. The article goes
further in providing that if there are no such provisions in the compromis or any other instrument, the composition of the tribunal shall
be determined by the President or the judge acting in his place, but
stipulates that in this event the number of arbitrators must be uneven,
and should preferably be five.
Once constituted, Article 4 lays down that the composition of the
172
tribunal shall remain unchanged until the award has been rendered.
The principle of the "immutability" of the arbitral tribunal is, however,
not absolute. Two exceptions are laid down in the same article: (a) before the beginning of the proceedings an arbitrator may be replaced
by the party which has appointed him; and (b) after the beginning of
the proceedings an arbitrator may be replaced by agreement between
the parties. Arbitrators appointed by mutual agreement between the
parties may not be replaced after the proceedings have begun save in
exceptional circumstances. It is clearly stated, however, that arbitrators
appointed by the President of the International Court of Justice may
not be changed even by agreement between the parties. Vacancies occurring on account of death, incapacity, or resignation of an arbitrator,
171 Yearbook of the International Law Commission 1958, vol. 1, p. 21; see also
Report by George Scelle, Doc. A/CN/109. Yearbook of the International Law Commission, 1957, vol. 2, p. 7.
.
172 This is an innovation since arbitration treaties generally provide that the
vacancies which occur as a result of death, resignation, or otherwise, shall be filled
in the manner established for the original nominations. See Systematic Survey, n.
150, p. 91.
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w1?ether before or after the proceedings' have begun, shall be filled in
accordance with the procedure prescribed for the original appointments,l711
Another great defect of arbitration is sought to be remedied by Article
8. A leading authority on the subject of arbitration has remarked that
"in the general run of protocols and the Hague. Conventions, ... no provision whatsoever is made for challenging either arbitrators or umpires
because of unfitness, personal prejudice, interest in the subject matter
O,l' otherwise".17 4 Though arbitral practice has not suffered much
tl~rough this neglect for the reason, among others, that arbitrators have
generally been extremely conscientious and sensitive to their responsibilitiesand have refrained from accepting such .appointment in ca$e
of doubt,175 the complaints on the ground of irregular constitution of
arbitral commissions have, by no means, been entirely absentY6 But
the matter qepends entirely on the conscience of a single individual. In
order to remove this lacuna in arbitral procedure, Article 8 provides
that the disqualification of. an arbitrator may be proposed on account
of a fact arising subsequently to the constitution of the tribunal, or
on account of a fact unknown or fraudulently concealed prior to
appointment of the arbitrator. In either case the decision shall be taken
by the other members ,of the tribunal. In the case of a sole arbitrator
or' of the President of" the tribunal, the question of disqualification shall,
unless otherwise agreed, be decided by the International Court of
Justice. Any resulting yacancy shall be fllled in accordance with the
procedure prescribe9-, for the original appointments..
These provisions are . as yet untested. Although these extremely use:ful and well-intentioned rules, .as ;'e have said earlier, were presented
merely as "model draft articles", there has been no disposition. on the
part of the states to accept them. They have in fact been subjected to
widespread and searching criticism because of their departure from
the traditional concept of arbitration as a more or less diplomatic pro173 Earlier the draft provided that once the proceedings before the tribunal began,

an arbitrator could withdraw only with the consent of the tribunal and the vacancy
was to be filled by the method laid down for the original appointments. If, however,
the withdrawal took place without the consent of the tribunal, the vacancy was to
be filled by the President of the International Court of Justice. These provisions
were dropped during the discussion of the draft at the tenth .session of the International Law Commission. See n. 171, 1958, pp. 26-27. See also Commentary, n. 154,
p. 30, for a still earlier version of the provision.
174 Ralston. n. 135, p. 35.
175 Thus, when President Taft was suggested as arbitrator in the claims of certain
European' countries on behalf of their nationals against Cuba, he declined on the
ground that there existed similar claims in favour of American citizens which
would render it impossible for him to undertake the office. See Commentary, n. 154,
p.

3~.

176 US-Venezuelan Claims Commission under the convention of 25 April 1866.
10
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cedure and because they curb the freedom of, and control by, the
parties in arbitral proceedings right up to the end. Though the adoption
of these rules may lead to a great progress in this. field, it is hard to' see
how states can' be persuaded or forced to adhere to them in actual
practice. For example, of the provisions for the nomination of national
members by the President of the International Court, a very competent
and experienced jurist, Charles de Visscher, remarks that, "the remedy
offered will almost always be inadequate", since refusal by a party to
nominate the member of its own nationality or of its personal choice iin~
plies a deliberate decision not to co-operate in the arbitration and hostility
to its continuation. Moreover, the President would be in an embarrassing position and it is difficult to believe that he would be willing Ito
make a nomination in such circumstances. If the tribunal is constituted
in such circumstances, it is even harder to believe that the recalcitrant
party will take part in the proceedings or accept an adverse award. De
Visscher, therefore, concludes not without reason that "an institution
which derives its whole value from the voluntary agreement of states
does not permit of confinement within such imperative formulas."177

establishment of the permanent courts and has not been entirely abolished even under the Statute of the International Court of Justice.
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Permanent Courts
The only way to provide the states a strictly judicial procedure for
the settlement of international disputes is to have a permanent court,
selected not with special reference to the passions or prejudices of the
Utigants after a dispute has arisen, but for broader reasons that we have
discussed above, with a sufficiently large number of judges to prevent
the personal equation of a single judge from exercising a controlling
Influence. In the case of temporary arbitral tribunals, apart from all the
difficulties involved in their establishment, virtually one man, the umpire, controls the whole proceedings, and "the success or failure of the
whole affair rests upon the characteristics of a single individual with
mental quirks 'and predispositions unrestrained. 178 Moreover, we may
repeat, often the selection of arbitrators involves considerations entirely
apart from abstract justice, and the fact is,that each nation strives to
secure not so much an impartial court as one which, it hopes, will be
prejudiced in favour of itself or its nationals 179 or at least will give consideration of its interests by a compromise award. This element of the
representation of interests, it needs hardly to be emphasized, has been
regarded by some as one of the greatest· drawbacks of international
arbitration. But it continued, as W~f 'shall see presently, even after the
177 Charles de Visscher, "Reflections on the Present Prospects of International
Adjudication", American Journal of International Law, vol. 50 (1956), pp: 470-1.
See also Simpson and Fox, n. 148, p. 86.
178 Ralston, n. 135, p. xxxi.
1711 Ibid.

Central AmeTican Court of Justice: The first permanent court established in 1907 between the five Central American states, as we have
discussed in Chapter II, consisted of five judges appointed by the legislative bodies of each of the five countries. The same authority in each
Republic also appointed two substitute judges. All the appointments
were made for five years and all the five judges made the necessary
quorum of the Court. A judge was, of course, allowed to sit in a case
in which his own country was a party before the Court.
The judges of the Court were, perhaps, not looked upon as international officials of all the five states, but as officials of their respective
Governments. No method was established for a co-operative election of
the members of the Court. The mode of appointment gave them a representative character, and they were required to "take oath or affirmation prescribed by law before the authority that may have appointed
them". (Art. 9). The representative character of the judges was reenforced by the fact that their salaries were paid by the states appointing them. Consequently, there was hardly any judicial independence;
and in one case, in 1911, the Government of Nicaragua dismissed from
office the Nicaraguan judge, who was appointed by a former Government, before he had completed his five-year term, and designated as his
successor another person, who was permitted to take his seat.180 Because of honour and large salary attached to the Court, we are told,
"the judgeships became one of the most attractive positions in the gift
of the state with the result that there was keen competition for them
among politicians".181 As a result, according to some observers, the
Court never became, in any real sense, independent but assumed the
position of "a standing commission of distinguished diplomats rather
than that of a true court of justice",18:l
Permanent Court of International Justice
After the untimely death of this Court, it was not without a great
amount of difficulty that a real judicial court came to be established in
the form of the Permanent Court of International Justice after the First
World War. The previously insurmountable problem of the selection of
judges was solved, as we have discussed in detail above, by the presence of the League of Nations and the ingenuous device of that incomparable American jurist, Elihu Root, to authorize the two main or. 180 Hudson, n. 22, pp. 51-52.
181 Tuly Evans Warren, The Projected Inter-American Court of Justice as a Part
of the Inter-American Peace Machinery (Thesis, Ph.D., Stanford University, Stanford, Calif., 1960), p. 61.
.
182 Dana G. Munro, quoted by Warren, ibid., p. 61.
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gansof the League, viz the Council and the Assembly, to 'elect the judges
of the Court by concurrent vote. The procedure adopted was as follows.

Nomination
Iri order to ensure that the candidates would possess the desired
personal qualifications, and with the general object of reducing political
factors in the Court's composition, the Statute of the Permanent Court
adopted a system of indirect nomination through the instrumentality of
the national groups of the Permanent Court of Arbitration, in lieu of
direct nomination by the Governments. In the 1920 Committee of Jurists
this indirect method of nomination was simultaneously suggested by
Loder and Root, in order, as Loder explained, to prevent political intrigues and conspiracies in the election, because "we know the moral weakness of all political bodies, and we are convinced that it would be disastrous to entrust. to a body of this character the preponderant' influence
in the choice of judges". To entrust the nomination of candidates to those
best selected men of "high moral character" would have at least the
merit of having been proposed by a competent body, free from prejudice.18s The necessity of reaching a conclusion might lead theCouncil and the Assembly to agree on a choice of judges. The nominations by
this method would bea sufficient guarantee'that one would obtain competent judges. 184 Another important reason for this suggestion was that
it offered a link with the Permanent Court of Arbitration ata time when
it was being. stoutly' insisted that the elections should be conducted by
the members of thatinstitution. 185 This method of nomination would,
moreover, have the benefit of selection of candidates by a' body with a
certain degree of independence and irresponsibility. as regards the Governments by whom they had themselves been appointed. Ho~ever, as
the national groups were appointed by their Governments, obviously
the' Governments would have an indirect influence on the selection' of
candidates, which was necessary; but a Government was not committed
to the candidates chosen by its group and was free, when it carne to
election, to vote for whom it wished. 18G It may als6 bementioried that
the natiorial groups were created by the Governments not for the purpose, or sole purpose, of nominating candidates for the Court. But the
Statute envisaged analogous ad hoc arrangements for nominations by
a state party to the' Statute of the Court but not party to the Hague
Conventions. It is clear; however, that in this case the national group
was created for the sole purpose of nominating candidates for election
to the Court. 181
18S Proces Verbaux, n. 45, pp. 163-4.
184 Root, ibid., p. 151.
185 Hudson, n. 22, p. 152.
186 Proces Verbaux, n. 45, pp. 701-6; and Fachiri, n. 54, p. 24.
181 It is interesting to note that at present, out of the 129 parties to the new

Furthermore, .Article 6 of the Statute recommended thnl. tJlll:h of: these
groups "consult its highest courts of justice, its legal facultios und H(:'hools
of law, and its national academies and national sections of intol'nuUolll.\l
academies devoted to the study of law". This would give a sort of "juridical plebiscite", which would tend to remove any possibility of direct
governmental influence on the nominations, and guarantee impartiality
and competence. 188
Under Article 5 of the Statute, at least three months before the date
of the election, the Secretary-General of the League was required to
communicate with the national groups (through the Foreign Minister
of each country) and invite them to undertake the nominations. The
persons nominated by the national groups should be "in a position to
accept the duties of a member of the Court", which meant perhaps no
more than that the persons nominated should have the essential quali..;
fications specified in Article 2. The nominating groups were not bound
to ascertain that their nominees were willing to accept membership
if elected. Since 1930, as we have mentioned earlier, at the suggestion
of the 1929 Committee of Jurists, a recommendation came to be added
by the Secretary-General in his communications to the national groups
to see that their nominees possessed "recognized practical experience in
international law" and could at least read both the official languages 6f
the Court and speak one of them. A short biographical sketch of the
nominees was also recommended to be attached.
Each national group was to nominate not more than four persons,nbt
more than two of whom should be of their own nationality; and in no
case might the number of candidates nominated by a group be more
than double the number of seats to be filled. The Committee of Jurists
had suggested: "No group may nominate more than two persons; the
nominees may be of any nationality." The Third Committee of the 'First
Assembly adopted a proposal of M. La Fontaine (Belgium) to increase
the number of possible nominees to four, and to divide the number between nationals and non-nationals, in order "to give the different groups
a larger opportunity to propose candidates of universally known competence but ofa nationality other than that of the nominating group".
This proposal was similar to a suggestion earlier made by Elihu Root
in the Committee. He expressed a' hope at that time that "so many concordant expressions of opinion would be obtained from the various
countries, that the eleCtion would be thereby virtually decided; the
Statute (including 3 non-memberso£ the United Nations), not more than 56 are
parties to the Hague Convention of 1907. This means that in fact the nominations
are! in a majority of cases, made by specially constituted nominating colleges. See
Rosenne, n. 68, p. 55.
"
188See A. S. De Bustamante, The World Court (New York, N.Y., 1925), pp.
119-20.
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Assembly and the Council would not venture to go against this opi-.
nion."189
-

tute; this meant in practice an absolute majority of the votes cast.111ij
The two sets of elections were carried out by secret ballot in separate
meetings, but the results were announced after each ballot. The meetings of each organ continued until the exact number of candidates received the required majority, and balloting would continue until that
result was attained. As soon as the results were complete, they were
formally communicated to the other organ, an~ candidates whose names
appeared on both lists were formally declared elected by the President
of the Assembly. A meeting might, therefore, have an indefinite number of ballots. If all the places could not be filled after the first meetings,
the. process would continue for a second and a third meeting of each
organ, and again each of the meetings continued for as many ballots
as might be necessary. If after three meetings, all the places were not
filled, the machinery for resolving the deadlock would come into operation. This machinery consisted of a joint conference of three members
appointed by the Assembly and three by the Council, formed at the
request of either of the two bodies for the purpose of choosing one
name for each seat still vacant, and submitting it to the Assembly and
the Council for their acceptance. If the joint conference was unanimous, the person or persons so designated need not be one of those nominated by the national groups. If the joint conference was unsuccessful, the judges already elected were empowered to fill the vacant seats
from among the candidates who had received votes either in the Assembly or in the Council. If there was a tie vote here, the eldest judge
had the casting vote. 196 An occasional vacancy created by the death or
resignation of a judge was to be filled by the_ same process.
As noted earlier, this election procedure was successfully applied
during the two general elections, in 1921 and 1930, and in nine by-elections during the life of the permanent Court of International Justice,
and it proved, according to competent observers, a remarkable success. 197
Only on one occasion, in 1921, resort was had to the provision relating
to joint conference as described above, and it greatly facilitated the first
election, even if the choice might have been completed without it. 19S
The ultimate methods provided for in the third and the fourth paragraphs of Article 12 were not resorted to. 199

Election Procedure: On receipt of the nominations, the SecretaryGeneral of the League was to prepare a list of the candidates in alphabetical order, without indicating the source of their nomination, and
submit it to the Assembly and the Council. In addition to the list, the
Secretary-General customarlly circulated biographical details of the
candidates in order to enable the electors to make their choice in full
knowledge of the qualification of the persons chosen.
Only the persons whose names appeared on the Secretary-General's
list were eligible for election, except in the case of a complete deadlock
between the Council and the Assembly in which case a joint conference
of six members might, by unanimous vote, select a person for its report to the electoral bodies even if his name was not on the SecretaryGeneral's list.
The two bodies would then proceed "independently", each of the
other, to elect, from among the names on the list, first the judges and
then the deputy judges (Articles 7 and 8). It is interesting to note that
no express provision was made in the Statute as to the simultaneity or
otherwise of the election in the two bodies. Questions were raised as
to the simultaneous or successive action by the Council and by the
Assembly,190 but no proposal was made in either sense by the Committee. In the sub-committee of the Third Committee of the First Assembly of the League, an amendment was proposed by the Italian representative to provide for the simultaneous election so that one electoral body "should not influence the other's decision"; the sub-committee
rejected the amendment on the ground that it would make the necessary contact between the Council and Assembly impossible. l9l Nevertheless, when the first election came to be held, the proceedings in the
two bodies were held simultaneously.1112
Care was taken to
prevent either body from knowing in advance the result of
the balloting in the other.1113 This meant merely that the results of the voting were not communicated until both organs
had completed their meetings, and only then was a comparison
made between the two sets of results. It did not mean that
the individual states did not know the results in one or the other or94
gan.l Both in the Assembly and in the Council, "an absolute majority
of the votes" was required for an election, under Article 10 of the StaProces Verbaux, n. 45, p. 409; Hudson, n. 22, pp. 154-5.
Proces Verbaux, n. 45, pp. 396-7.
In Quoted by Fachiri, n. 54, pp. 313-14.
192 Ibid., p.•26.
1\13 Hudson, n. 22, p. 245.
11)4 Rosenne, n. 68, p. 57.
189

100
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International Court of Justice
The experience with this system gained during the life of the League
Hudson, n. 22, p. 245.
See ibid., pp. 245 fT.; Rosenne, n. 68, pp. 56 fT.; and Bustamante, n. 188, pp. 20 fT.
197 See Hudson, n. 22, p. 276; and Bustamante, n. 188, pp. 131-2.
198 See, for a detailed account of the elections, Hudson, n. 22, pp. 245 fT.; and
Bustamante, n. 188, pp. 128 fT.
199 Hudson rightly points out that they are somewhat artificial, though they may
serve a useful purpose in the event of a failure of a joint conference. Hudson, n.
22, p. 268.
1115

196

152

153

INTERNATIONAL COURTS AND CONTEMPORARY CONFLICTS

COMPOSITION OF COURTS

showed that although it had undoubted advantages, it was also not .free
from disadvantages. To some extent at least the purpose of the selebtion
of candidates, free from government influence,came to be realized;
though some of the national groups conceived it to be their function to
express their GovernIhents' will. It also left greater freedom in voting
to the states' representatives in the electoral bodies. It is also interesting to note that as a candidate was not required to be nominated by the
national group of his own country, an outstanding person might be elected even though he had failed to receive the support of his own compatriots.2oo Consultation among national groups was not provided, but
in practice it often took place. In fact, in some of the elections, thevoting in the electoral bodies was little more than a confirmation of a community of opinion existing among nominating groups, and consequently
the. election in those cases was much simplified.201
On the other hand, it is said, that the nomination system was not easily
understood, and the national groups did not' always select the best men
available. Sometimes, the nominations wer-e made simply for the purpose of paying a compliment. The reco:rnmendation' contained in Article
6 was seldom complied With, though it could really help in building 'up
a strong professional· support for the Court. In a few cases the national
groups did not consult their nominees in advance, and, in a number of
cases, the persons nominated declined the candidacy, though no c~mdi
date ever declined after his election.202
In its report in 1944, the Informal Inter-Allied Committee frankly asserted that the existing system of nominating candidates had "not worked out as intended, and . . . it is an unsatisfactory method which should
not be continued". It, therefore, proposed a system of direct nomination
by Governments, but would have retained the recommendation contained in Article 6 of the Statute to consult the appropriate judicial,
legal, and academic authorities in their several countries before making
nominations. 20B The Committee also felt that the current system 'of election was no longer either necessary or desirable and was "essentially
inconsistent with the principle of electing the best candidates irrespective of nationality".204 It recommended "that the responsibility must
rest with Governments to elect the ... judges of the regular Court from
among the corpus of candidates" nominated directly by Governments
;hemselves.205 It further suggested the staggered system. of election,
whereby instead of the entire Court going out of office one-third judges

would. retire every three years when an election would be held to fill
those vacancies; this would ensure both the continuity of the Court
and,.a supply of new blood at fixed intervals.206
The Washington Committee of Jurists was evenly divided in regard
to' the nomination of candidates297 and, therefore, submitted two drafts,
one based upon the existing provisions, and the other proposing a system of nomination of candidates by the Governments.2~8 It, however,
recommended a change in the frequency of elections in accordance with
the suggestion made by the Informal Inter-Allied Committee209 "in
o:J;'der to avoid serious interruptions of the continuity of the Court".210
In the San Francisco conference, a large majority of the members
"were of the opinion that as the employment of national groups for nominating candidates had worked well in the past, and as it has the advan.,.
tage pf enabling each national group to name candidates who are nationflls of other countries, this system should be retained along the
general lines prescribed by the Statute of the Permanent Court of International Justice".211 The dedsion to maintain the existing system of
nomination, entailed of necessity the maintenance, mutatis mutandis,
of the existing system of. election. The staggered system of election, however, as proposed by 'the Washington Committee of Jurists, came to be
accepted.
Since 1946, one general election of the whole membership of the Court
in 1946, seven partial elections of one-third of the membership under
the new provision in 1948, 19:51, 1954, 1957, 1960, 1963, and 1966 and
seven supplementary elections· to fill the vacancies caused by resignations or deaths have been held under the new Statute. As stated, the
election procedure is practically the same. As in the League, after the
indirect process of nominations, which is thought to be a safeguard
against political control, the candidates obtaining an absolute majority
of votes in the General Assembly and the Security Council are considered as elected. In the Security Council, it is important to note, it
means the absolute majority of votes cast, without any distinction be_
tween the permanent and non-permanent members [Statute Article 10
(2) ], but in the General Assembly this has been interpreted to mean
the smallest number greater than half the potential voters, regardless of
whether they were present or voted. 212 Elaborate provisions to overcome

200 Thus Judge Eysinga (of the Netherlands) was elected in 1930, though he had
lOt been nominated by the national gro~p of the Netherlands. See above.
.
201 Hudson, n. 22, p. 267.
202 Ibid., p. 266.
20B Report of the Informal Inter-Allied Committee, n. 32, paras 45-47.
204 Ibid., para ~.
205 Ibid., paras 45 and 49.

~()(1 Ibid., para 35. It may be mentioned that such suggestions for a staggered
llYlll:cm of election had earlier been made by a few scholars. See Lauterpacht, n. 5.
liP. 240-241; Hudson, n. 22, pp.241-2.
:.107 UNC:EO Doc., vol. 14, pp.194-5.
201l Ibid., p. 825.
209 Ibid., p. 829.
210 Ibid., p. 277.
2.U UNCIQ Doc., vol. :!.3, p. 388.
2]~ Rosenne, n. 74, p. 126. According to Rosenne,ih this respect, the UN practl~e· apparently.differs from that of the League, where "an absolute' majority of
the votes cast" was required. Ibid. For League practice, see Hudson, n. 22, p. 245.
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a deadlock between the two organs have been faithfully copied from
the earlier Statute, but there has been no need to apply them so far.
As Rosenne explains, the prolonged phaies through which "an election
may go before the deadlock becomes apparent give opportunity enough
generally to the diplomatic process to resolve the conflict and bring
about a solution. 2ul

and the Security Council. But, with one exception,217 no one has declined to serve after having been elected.218
The list of nominees by national groups is merely a list of eligibles
in the election. When the list comes before the Security Council and
the General Assembly, political factors can hardly be avoided. In fact,
the diplomatic contacts become much more intense. 219 The elections are
conducted by the representatives of Governments in these two bodies,
and of course their votes may be determined by their Governments.
They will, and perhaps they must, think first of all how their Governments' interests are at stake. They must also consider the desires and
preferences of the Governments friendly to their own. It is needless to
object to this process; it simply cannot be avoided. 220 Representatives of
the Governments will always attempt to see to it that the bench elected
may not be considered by their Governments as inimical to their interests.
Some safeguard have, of course, been inserted in the election process.
Under Article 8, for example, it is provided that the General Assembly
and the Security Council should proceed "independently", each of the
other, to elect the members of the Court, which, as we have noted
earlier, means simultaneous elections. Of course, the two electoral
bodies do not actually proceed "independently". For one thing, Council members also vote in the Assembly, and naturally both delegations
receive the same instructions from their Government regarding candidates. Moreover, nothing prohibits various delegations from consulting
one another. Indeed, at least on one occasion in 1951, consultations were
encouraged.221 Strong evidence of such consultations is the consistency
with which the same candidates have been elected by both the electoral
bodies on the comparison of results of the initial separate elections.222
Owing to this infiltration of political factors, the present systems of
election of judges has come to be very much criticized. This procedure,
it is said, neither protects the independence of judges nor ensures the
election of candidates with the best qualifications.223 When the Statute
was drafted in 1920, it is said, the main preoccupation of the authors of
the Statute was to find a method of reconciling the claims of the small
and large Powers to representation on the Court. When therefore the
difficulty was solved by the adoption of the Root-Phillimore formula,
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Appraisal of the Election Procedure: Election Procedure Not a Complete
Safeguard against Political influence
In spite of all the attempts and desires of the framers of the Statute
of the International Court to free the election process from political
strings, it may be asserted that the procedure provided in the Statute
is not a complete safeguard against political influence. Perhaps it is not
desirable that it should be. Though it is undoubtedly a praiseworthy
goal that the candidates should be freely nominated by independent
jurists, it must be admitted that a national group can ignore the desires
of its Government only at its own peril. The candidates nominated by
'it might be completely neglected, or, what is more important, the members of the national group might find themselves personae non gratae.214
The members of a national group are, in fact, frequently moved by
Government preferences. In the choice of non-national candidates, they·
may proceed out of personal considerations, or out of pressure of the
suggestions made by other Governments. Rosenne, with a lot of practical experience in the United Nations, tells us that a considerable amount
of diplomatic negotiation frequently commences even before the nominating phase. Sometimes, he say.s, a Government initiates its diplomatic
overtures well in "advance-as much as a year or two. It has also been
noticed in a few cases that the candidature of an individual is made
without any chance of his immediate real success, just to provide "a
jumping-off point for sustained diplomatic effort leading to a renewal
of the candidature "at a later date with better prospects".215
It has been strongly recommended by a number of international
jurists that the recommendation contained in Article 6 should be strictly adhered to. 216 But all these recommendations have been as easily
neglected as the original one. As in the time of the League, in a number of cases, the national groups have not consulted their nominees
to ascertain whether they will be in a position to accept the duties of
a member of the Court, if elected, and in a few instances the candidates
withdrew their names after they appeared in the list prepared by the
Secretary-General and it had been submitted to the" General Assembly
213 Rosenne, n. 68, p. 57.
214

Hudson, n. 58. p. 143.

215 Rosenne, -n. 68, pp. 58-59.

216 Proceedings and Committee Reports of the American Branch of the International Law Association, 1959-1960, n. 100, p. 92; and Jessup, n. 79, p. 127.
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217 Judge Golunsky, elected in 1951, never assUllled his seat and submitted his
formal resignation in July, 1953. See Rosenne, n. 27, p. 125.
2UI Ibid.
211lRosenne, n. 68, p. 59.
220 Cf. Clyde Eagleton, "Choice of judges for the International Court of Justice",
American Journal of International Law, vol. 47 (1953), p. 463.
221 Rosenne, n. 27, p. 133.
222 William Samore, ''The World Court Statute and Impartiality of the Judges".
Nebraska Law Review (Lincoln, Nebr.), vol. 34 (1955), pp. 619-20.
223 Rosenne, n. 27, p. 137.

INTERNATIONAL ;COJ;m.'l'$ ,@p' CONmMPORARY CONFLICTS
~re arose. ~ general but qecE;!ptiv~ fE;!elipg that the most important

:>blem in the election of judges had been satisfactorily solved. ;EXrience, however, Was to show, the critics surmise, that the Statute
led to evolve a prpcess for the, election of judges through the most
reful, deliberate, and satisfactory method; Thu.s, Lauterpacht says
:It

e election of judge/> by the simultaneoUl> proceedings. of the, Council and" the
sembly is the haphazard result of an, electoral process ptU'e and simple, with all
~ disadvantages' of· haste, chance" physical fatigue, and political bargainings.224
This systern, examined in' detail above, was frankly designed to. pro~t the interests of the Great Powers. Though there' has been anab..
lute change in the structure of the Council, there i~ no doubt that
th a minimum of understanding among themselves, the permanent
~mbers of the Security Council can even today get their nominees
~cted. But apart from guaranteeing this election of the nationals, of
rmanent members;' a fact which may of course be regarded as essen..
II to the effectiveness of the Court, Hdoes not appear that the politiI value of the dual elections is very great. On the other hand, there
growing impatience, in the General Assembly at the privileged 'posi...
In •of the permanent .members of the SecuritYCouncil.225 But uriless
satisfactory alternative cimbe 'found, the system probably has to be
tained if only for this purpose alone. 226 Moreover, it has been noticed
at, on the whole, apart. from· the candidates. of the, nationality of the
~rmanent members,' the General Assembly has its way in theend. 227
The view has also been expressed that" especially' since 1951, the elecinS have been conducted on the basis of a regional allocation of seats
l the Court according to "some undisclosed, understanding in the elecral bodies. 22s SQme very able juristshi:lve served 'and are serving, on
e bench of the Court; but one cannot have a feeling of assurance. that
dicial eminence and .aptitude are always the. sole criterion for selec)11. It is doubtful whether any votes are.swayed by Articles 2 and 9
the Statute.229 Inevitably, in all these elections there' is a certain
224 Lauterpacht, n. 5, p. 240.
225 It hal> been suggested that

, ,

.

as the riationals of th El: Great Powers would be
~cted even if there were no dual elections, the present />ystem is practicany
eless and gives unneeess;:irycause for irritation 'to the small Powers.' Silice
,Utical influence in appointments· should decrease as the political bodies partici"
.tilig decreal>e, it would seem logical, to elirIlfu.ateeither the Council's 'or' the
lsembly's role ili the appoilitments. It is admitted, however, that to talk of ,the
imiliation of either body is not pr?-ctical polities. See Samore, n.222, p. 626.
226 Rosenne, n. 27, p. 138.
227Rosenne, n. 68, p. 57. But d. recent changes in the election of judges,:rio 72.
228 RosennE(,.n.27, 'p. 137;andEagletoJ;l,n. 22O"p. 463.
22~ Article 2 Pfovid'es that "the Co~t sfull1 be ,composed of a body of ilidependeilt
dges, elected regardless of their nationality from ,among persons of high moral
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amount of trading of votes.~30, 'Election of acalldidate to· the Court,

15'7

'at

withd~awal of support for. a candIdate, rnaybecome part of a· bargaitl

concerning election '0£ a ,country to another organ such" as the Security
Council. Thus, in'1957, elections of non-permanent mernbersof the
Security Council Were held at the same meeting as the election of five
members of the Court. Jap~waselected a rnember of the Security
Council for the year 1958.and1959 only after it had been announced
that the Japanese candidate for the Court, Shigeru Kuriyama, had with~
drawn his candidature.231
'
Undoubtedly, there has always been a keen competition for place in
the Court, and it is said that the present system of triennial elections,
which helps the integration of the election of judges with p6liticalelections of other organs of the United Nations, has probably intensified
this competition, thereby giving Undue importancetopolltical.factors.232

InStitute oj Jnternation4lLaw Recommends Imprpvements
The subject attracted the' attention' of the Institut de Droit In~erna
tionaZ ,in 1952, and it adopted a resolution suggestiIigthat election' of
one of its nationals to the Court should not bea consolation prize fora.
nation which failed to get elected to one of the councils of the United
NatiCl~s.The Institut, therefote,recommended the f611owin:g'admiriistrative rileasuresin the election system in order
comply with Arti'des 2 and 8 of the Statute:

to

.'

By reason of its non-political character, election of the members: of the' CoUrt,
beilig concerned with persons, ,not with states, should be kept altogether apart
from the elections.relatilig to the other 'organs· of the United Nations,· and Should
tak;e place at t1W 1:J.e:arest.possible date tf> the openi:Iig .of, the session of the Assembly
aI).d inunediately, after the: closure of .the general openilig debate.
,...
2 In order to ensure independence for the voting in the two organs which have
to carry out the elections of the judges simultaneously, ;tepsshould betaken to
prevent any communications pMSilig between them, save only the .official announcements made, by each body to the other, of the,res,ults of: their respective electoral
llleetings.

1

In 1954, reaffirming its previous resolution, the Institut further' re-'
commended that the ju.dges should be elected primarily on the basis of
their personal qualifications·· in accordance with Article 2.2118 H.owever
character...." Article 9' lays down that ~'the electors shall bear ili mind not only .
that the persons to be elected should individually possess the qtialifications ra'''
quired, but also" that in· the body as a whole the representation of the main forms
of civilization and of the principal legal systems of the world should be assured."
230 Jessup, n. 79, pp. 125-6.
231 Max Sorensen, n. 71, p. 262; and Rosenne, n. 69, p. 59.
232 Rosenne, n. 27, p. 137.
233 Quoted ili Manley O. Huclson,"'l'he Thirty':Third Year of World Court",
American JournaL of InternationaL Law,voI. 49(1~5),pp. 13-14.
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attractive these proposals may be, it is doubtful if the ills can be cured
by these administrative measures.234 No account seems to have been
taken of these recommendations. The roots of the difficulty go deeper.
Rosenne has rightly remarked that so long as political organs are charged with the conduct of the elections, political. considerations are bound
to prevail,235 and it is no use deprecating; them. 236 There seems to be
nothing unusual in the system. Even in countries most devoted to the
conception of the rule of law, the executive, in the last resort, appoints
the judges. However much this power may be checked, the appointment is made not only because the candidate meets the relevant professional qualificatiQns but also because the executive has confidence
in him. 237 As a keen observer has remarked:

It may be mentioned, however, that the problem of independence of
judges has reference mainly to permanent tribunals. In the case of the
members of arbitration courts, we may recall, the strong element of
representation of interests, the temporary character of their work, and
their absolute dependence on their countries, render their independence
almost non-existent and illusory except in the case of a neutral umpire.
.The Hague Conventions, however, provided that the members of· the
arbitral tribunals, in the exercise of their duties and out of theIr own
countries, would enjoy diplomatic privileges and immunities.239

Whether judges should be elected or appointed is a political question and in all
honesty ought to be treated as such. You may take the controlling power of selection from one group of individuals and vest it in another but you cannot abolish
it. There simply is no such thing as automatic selection of any public officer except where the office is hereditary. Any system which places the power of selecting
judges or other officials in the hands of human beings or a group of humans is
political 238

Once appointed, the independence of judges may be safeguarded by
various devices which concern not only their tenure but also their unaccountability for their judicial actions. No alternative satisfactory system has so far been devised. The position is practically the same in the
international field.

Provisions for Mainmining Independence and Impartiality of Judges
This leads us to an examination of different provisions devised in the
practice of states for the purpose of maintaining the independence and
impartiality of the international judges after their initial selection.
Needless to say, it is necessary not only to select the best men, but to
see that the independence of judges, on which depends toa large extent their impartiality, is maintained. Without the necessary independence all the personal qualifications of a judge-his character, courage,
honesty, wisdom, and learning-are of little import or .value.
2:14 The practicability of these proposals is diminished by the fact that the distribution of seats on the Councils is usually decided upon before the beginning of
the session of the General Assembly, and the timing of the election of the judges
may in consequence be of minor importance. See Proceedings and Committee Reports of the American B.ranch of the International Law Association, 1959-1960,
n. 100, pp. 93-94.
28r. See Rosenne, n. 27, p. 142.
2:1a Rosenne, n." 68, p. 59.
2:17 Rosenne, n. 27, p. 118.
288 Fisher, "Selection of Cook County Judges," 31 Illinois Law Re~iew, (1937),
p. 898, quoted by Vanderbilt, :r;t. 2, pp. 45-46.
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1907 Project for the Court of Arbitral Justice
On the other hand, in the case of a permanent court, especially in
the international field, where the jurisdiction of the court is entirely
voluntary, in order that the court may have business, it must have
prestige and common confidence. For this purpose it is most
important that the integrity and impartiality of judges should
be above suspicion. "To secure this impartiality and to prevent
even the breath of suspicion", the project of the Court of Arbitral
Justice in 1007 proposed to provide a number of safeguards. The term
of office for judges was proposed to be twelve years. It was pointed out
by the authors of the project that this relatively long term was designed not merely to give the signatory Powers the benefit of the experience
obtained by the exercise of the judicial functions, but also to secure
the tenure of judges and thus to safeguard, as far as possible, the
fundamental and controlling principle of impartiality.240 The judges
were, moreover, to be accorded diplomatic privileges and immunities in
the exercise of their functions; and they would be required to swear or
,make a solemn affirmation to exercise their duties impartially and conscientiously. The position of judges was sought to be further safeguarded by the imposition of certain disabilities and incompatibilities. Thus
a. judge was forbidden to take part in a case in the former disposition of
;which he might have taken part as member of a national tribunal,an
international arbitration,. or a commission of inquiry, ·or in which he
nad figured as counselor advocate for one of the parties. It was explain..
ed that. human nature was prone to justify itself, and experience showed that judges were not wholly free from the frailties of mankind. It
WJIS not intimated that a judge in the performance of his duties would
necessarily he influenced by his previous conduct and decision, but the.
fear that he might be so influenced was sufficient in itself to disqualify
him .from taking part in the decision. It was advisible to remove him
from all pos:;;ibility of criticism and, by so doing, to perform a service
to him as well as to create confidence in the Court.241
239' Article 24 of the 1899 Convention and Article 46 of 1907 Convention.
240

Proceedings, 1907, n. 52, p. 356.

241 Ibid., p. 361.
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It was further laid down that a judge could not act as agent, or
advocate before the Court of Arbitral Justice or before· any other court,
and could not in fact act for any of the parties in any capacity whatsoever during the tenure of his office. The duties of agent' or advocate
were so incompatible with the calm and poise ofa judge that it was.
advisable to prevent him from uniting in his person these different,and
at times incompatible, qualities. Respect for the position and thesitu.ation of the judge required that he shquld devote himself to his judicial
duties with a singleness of purpose during his entire term, and the
possibility of his being interested, either directly or indirectly, in any
capacity other than that of judge was thus expressly exc1uded~242 In
order to protect the judges from the slightest suspicion which might·
reflect upon their honour or freedom and therefore upon their impartiality, it was proposed that the judges might not accept from their own
Government, or from that of any other Power, any remuneration for
services connected with their duties in their capacity as members of the
Court. They were to get their salaries from a common fund, and these
would be included in the general' expenses of the Court.243

if political factors momentarily entered! into play at the time of the
election of judges, the Court, once elected, was ,given every facility to
maintain its proper judicial independence. The integrity and independence of judges was sought to be safeguarded by positive provisions of
the Statute which were literally copied in its revised version in 1945.

a

Central American Court of J'nstice
Though the judges appointed to the Central American Court of
Justice, as we have seen, retained their representative character and
did not hold an independent position, the impartiality of the judges was
sought to be safeguarded so far as the circumstances permitted. Thus,
the ju.dges were accorded the privileges and immunities for diplomatic
agents in the participant countries ~xcept in the country of appointment,
where they enjoyed personal immunity granted to the magistrates of the
Supreme Court. Moreover, they were put under a disability where they
had an interest in a controversy, "either personally or through their
spouses, or ancestors or descendents, or brothers and sisters by con.;.
sanguinity or by affinity"; and they were forbidden "to provoke or
carryon any controversy in the press upon timely questions of Central
American policy, or take part in manifestations of applause or critiCism
in respect of any Central American Government".2-14
Permane'/11,t Court of International Justice
With a view to maintaining the same ideal of judicial integrity and
impartiality, the 1920 Committee of Jurists adopted a number of provisions from 1907' proj.ect and added many more. In the first instance,
as far as possible, it was endeavoured to import a measure of inde.;.
pendent judgement in the nomination and election procedure. But even
242

Ibid., pp. '361-2.

243 Ibid., pp. 364-5.
244

Hudson, n. 19, p. 35.
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Tenure: In an attempt to. reconcile the demands of a long and sect1.re
tenure-a key to the impartiality of the Court-and continuity of
jurisprudence on the one hand and, on the other, the need to remove
judges who might not prove worthy of that high post, the need to introduce new blood, and the general desire to afford an opportunity to
the states to redistribute the seats after short intervals, led the 1920
Committee of Jurists to propose that the judges should be elected for
a period of nine years and might be re-elected 'after the expiry. of their
terms. The Committee further proposed that a judge elected to replace
another judge whose membership had not expired· would hold the ap.;.
pointment for the remainder of his predecessor's term (Article 15).
Some of the preliminary plans submitted to the Committee suggested,
and a number of jurists advocated, that for the sake of the success and
prestige of a permanent court of t1;J.is kind, and in order to secure a.
greater political independence for the judges, the tenure of judges
should be extended to a longer period and in fact should be made for.
245
This, it was said,)vould free them from all personal ambitions,
life.
for the future and enable them to devote their energies fully to the.
gteat task for which they had been appointed.
Life teI:lure would of course be an ideal provision, but this might lead
to some very undesirable. results. While some nations would be gratified
by being represented on the bench for a long time, others would never
be so honoured, and it would be difficult in the present world for the
latter nations to reconcile themselves to being thus excluded. Moreover,
life tenure might prevent the representation on the Court of all the
principal judicial systems as called for in Article 9 of the Statute.
Furthermore, the eligibility for re-election might seem to offset the disadvantages of the temporary appointments. In these circumstances, as
an experienced judge of the Permanent 'Court, A. S. De Bustamante,
remarked:
245 In the Second Hague Conference, Bourgeois, Scott, Merey, and some others
championed life tenure; but the plan for the projected permanent court provided
a term of twelve years. See above. In 1929, Politis proposed to the Committee
of Jurists that the term "should be increased from nine to twelve years.. with the
hope that, in future, it would be possible to· go even further and appoint the international judges for life". This increase, he felt, would do much to remedy the
present situation, as a large majority of judges would have reached at such an
advanced age after the expiry of that period that they would propose to retire
from active work. See League of Nations Doc., C. 166, M. 66. 1929. V., p. 44.
11
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The strongest reasons for continuing a judge in office m'ay have to yield to ilie
conditions iliat may arise in any electoral body, or to the fact that some of the
electors will have been defeated or disappointed-or to the practical necessity forrotating the judges among the various nations. 2 <l6

Thus, the Informal Inter-Allied Committee of 1944, while recognizing the fact that a tenure for life, subject to an age limit, would give
stability to the Court and security of tenure to the judges, and generally
promote the cohesion and independence of the Court, felt that these
arguments were outweighed by other considerations. Appointment for
life might result in the presence on the Court of an excessive number of
judges of. advanced age and would seriously diminish the revival of
the Court by the introduction of new blood. As judges who had been
eminently satisfactory could always be re-elected, the Committee re~
2H
commended the continuation of the present system.
But apart from the judges elected in regular elections, the tenure of
judges elected to fill the occasional vacancies have been severely criticized. The Root-Phillimore plan in the 1920 Committee of Jurists, following the Hague project of 1907, had proposed that judges elected to fill
vacancies should serve for full nine years. But Baron Descamps thought
that "it would undermine the whole system of election if each judge
elected at a by-election was to be appointed for nine years", and he
felt that by-elections would not always be necessary because a senior
deputy judge could fill a vacancy.2<l8 The Committee stated in its report
that if the judges in such by-elections were appointed for a full nint!year term, "the mandates of the judges would expire at varying times,
and a greater continuity in the traditions of jurisprudence would thus
be assured". But it felt that this advantage would be assured by the
judicious re-election of meritorious judges.2 <l9 Later attempts to amend
this provision proved abortive, and it was faithfully copied even in the
new Statute in 1945.250
Not unreasonably, it has been pointed out that not only would a judge
elected for a short unexpired term be in a "precariOUS position", but
that the relatively short term of office offered may deter qualified persons from agreeing to be candidates.251 Moreover, it is believed that
the politicization of the occasional elections may be more serious than
the regular elections. These disadvantages, it is suggested, may be easily
overcome if judges elected in occasional elections were permitted to
serve the fu1l term.252
Bustamante, n. 188, p. 1:16.
Report of the Informal Inter-Allied Committee, n. 32, para ~.
248 Proces Verbaux, n. 45, pp. 194-5, 465 fl.
~9' Ibid., p. 714.
2:50 See Hudson,' n. 22, pp. 163-4.
2:51 Ibid.; Rosenne, n. Z1, p.130.
2:52 Rosenne, ibid.
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After a careful study of the subject, especially in the light of ex~
perience gained' since 1946, the Institut de Droit International in its'
1954 session suggested that the tenure of judges should be increased tCf
fifteen years, subject to some age limit and that their eligibility for reelection should be abolished. It was also proposed that members to fill
occasional vacancies should also hold office for a fifteen-year term,
irrespective of the terms for which their predecessors· held office.253
Sec'Urity: Apart from a more or less long tenure of judges, Article 18
ensures their position by declaring that "no member of the Court can be
dismissed unless, in the unanimous opinion of the other members, 'he
has ceased to fulfill the required conditions". As Judge Bustamante
rightly remarks, this privision contains an exceedingly important guarantee of justice: the' decision must be unanimOlis. 254 Article 19 guarantees the judges diplomatic privileges and immunities when engaged
on the business of the Court.255
The material position of the judges is assured under Article 32, which,
after providing high salaries to be fixed in each case, declares that "they
may not be decreased during the term of office". In all the discussions
about the proper remuneration of judges since 1920, the underlying
undisputed principle has been to
ensure high salaries to the judges not only so a1l to guarantee their. absolute independence and to give them a particular authority in the eyes of the world .but
also to allow the choice of judges to be made from among the most eminent men·
holding doubtless in their own country either very important posts or posts whkh
are highly paid. 25'
Quoted in Hudson, n. 233, p. 14.
Bustamante, n. 188, p. 137.
2M The words "when outside their own country", contained in the draft-Statute
as submitted by the 1920 Committee of Jurists (following somewhat similar provisions in the Hague Conventions), were dropped and replaced by the words "when
engaged on the business of the Court" during the discussion of ilie draft-Statute
,in a' sub-committee of the First Assembly of ilie League. It seems, therefore, that
when engaged on the business of the Court, the judges would enjoy diplomatic
immunities even in their own countries. See Hudson, n. 22,. pp. 168-9.
256 Leon Bourgeois, Report presented to the Council of the League of Nations
on October 27, 1920. League 01 Nations· Publicutions. V. Legal, (1900), p. 89. Thus,
during the 1920 Committee of Jurists, while Lord Phillimore suggested that the
salary of the international judges should be the same "as that paid to the highest
English judges", M. Lapradelle proposed .that the salary should be twice that of
the best-paid judges in any country. SeeProces Verbaux, n. 45, pp. 196, 480, 483.
See rules relating to salaries as amended from time to time during the life of the
Permanent Court, Hudson, n. 22, pp. 317 fl.
As a summary given by Judge Hudson, the judges' remuneration ranged from
15,000 florins minimum to 35,000 florins maximum b~tween 1922 and 1930; from
:15,000 to 45,000 between 1931-39; and 36,000 florins in 1940. The payment of judges'
Ralaries wa~ suspended in 1941.
.
253

254
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These generally "non-taxable" high salaries were supplemented by
travelling. allowances and handsome. pensions which carried with them
an assurance that the judges would be able to keep up the honourable
position they had earned when they retired to their own countries. As
revised in 1924, the pensions were generally pay,able to judges of the .
Permanent Court retiring after five years of service upon reaching the
age of 65, ten years of service being required for the maximum pension. 257
In spite of all these provisions, however, according to Hudson, during
the life of the Permanent Court "the system of remuneration lacked
both the generosity and the stability which would have increased the
attractiveness of the post". Especially during the original period of
nine years, he opines, the remuneration of the judges was not on a
satisfactory basis. He further feels that the dignity of their positions
might have been .better protected by clearer provisions for privileges
and immunities both vis-a-vis national authorities and in comparison
with diplomatic officials. He recalls that four of the judges resigned before completing their terms, and some of the judges declined to stand
for re-election both in 1930 and in 1939. Furthermore, a number of
candidates declined their candidacy both before and after their nominations by national groups. Though these declinations were undoubtedly
made for various reasons, he attributes some of them to the conditions
of service. prescribed.258 .
With all this experience, when the new Court was formed after the
Second World, War, several general principles were laid down by the
Preparatory Commission of the United Nations, which, it thought, ought
to guide the General Assembly in determining the emoluments of the
judges. These included: that the salaries should be such as to render
the ·office of judge acceptable to the most eminent persons qualified to
hold office, that is, not less than the salaries they received in their own
country; that the salaries should be sufficient to guarantee their absolute
independence; and that the real value of these salaries should not be
less than those of the judges of the Permanent Court during the period
1936-39.259 Apart from this, liberal rules were made relating to the
257 See Hudson, ibid., pp. 320-1. No provision was made· for pensions to judges'
widows or families, though in two cases this lacuna was filled by special grant.
Hudson, n. 19, p. 46.
258 Hudson, n. 19, p. 46.
259' Quoted by Rosenne, n. 2:1, pp. 173-4. By a resolution of 15 December 1950,
the, salaries of the members were fixed at $20,000; the special allowance of the
President at 4,800; of the Vice-President, when acting as President, at $30 per
diem with a maximum of $3,000 per annum; the special allowance of ad hoc judges
at $35 per diem; plus travel and subsistence allowances. Ibid., pp. 176-7. In
Deceniber1961, The· General Assembly decided to increase the previous emoluments by. 25 per cent~ Therefore, at present the judges receive $25,000; the President receives an extra special allowance of $6,000, and the Vice-President when
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judges' pensions. As revised in 196(}, they provide for the accrual of
pension rights at the age of 60 after five years' service and also provide
for the disability and death benefits.260

DisabiUties and Incompatibilities
Article 16 of the· Statute lays down that members of the Court may
not exercise any political or administrative function nor engage in any
other occupation of a professional nature. The last part was not included in the original Statute but was added in 1929. At the 1920 Committee of Jurists, while it was appreciated that steps must be taken to
prevent the position of judge "from being considered as an incident in
a political career",261 the members differed about the occupations which
should be prohibited to the judges. On the one hand, M. Adatci thought
that judges should "resign their national occupations in order to internationalize themselves", or as he preferred to put it "to 'deify'themselves".262 But Phillimore thought it an "advantage for an international
judge to belong at the same time to the bench of his own country", and
he did· not consider participation in the judicial work of the House of
Lords in England to be a political function. 263 It was agreed among
members that the duty of a judge was not incompatible with a professor
or a national magistrate. 264 The Committee finally proposed:
The exercise of any function which belongs to the political direction, national pr
international, of states by the members of the Court during their terms of office,
is declared incompatible with their judicial duties.

In its report the Committee declared that whereas the Court must
be recruited from the best men, they would be the ones most needed
in their own countries and that they might not like to be limited by the
intermittent nature of duties on the international hench, as the Committee thought would be the case. For this reason, "a great judge or
a great professor ... must be allowed to continue" his functions as such
even after his election. So also an eminent member of Parliament might
acting as President $37.50 per diem, up to .a maximum of $3,750 per annum; and
judges ad hoc receive a special allowance of $45 per diem. In addition, as usual,
h'avel and subsistence allowances are payable in accordance with appropriate re~
gulations. All these salaries and allowances are free of taxation. See Rosenne,
n. 68, pp. 44-46.
~1l0 See for detailed rules, Rosenne, n. 27, pp. 186 ff. At present, for a judge
who has served for a period of nine years, the pension is fixed at $10;000 and it
Inereases by a fixed rate for longer service up to a maximum not exceeding twot.hirds of his annual salary. For judges who have· served for less than nine years,
t.he pension is reduced. See Rosenne, n. 68, p. 45.
~IJl Root, Proces Verbaux, n. 45, p. 462.
llll~ Ibid., p. 187.
~wn Ibid., p. 191.
~1l4 Baron Descamps, ibid., p. 192.
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retain his legislative function. But the proposed incompatibility cover"ed"an active part in the political control of a particular country", as
well as international political duties such as those relating to the League
of Nations. But the membership of an international tribunal, in particular the membership of the Court of Arbitration of the Hague, was
not incompatible with the duties of a judge265 After some discussion,
the article was finally redrafted at the Third Committee of the First
Assembly of the League.
In the 1929 Committee of Jurists, M. Fromageot suggested that the
judges should "devote themselves exclusively to this high function",
and should not "exercise any other functions";266 but Huber and Root
thought that the question should be "left to the conscience of the individual judges'i, since 'as Root explained, such addition in restrictions
,might seem to carry a feeling of suspicion and distrust of the judges
which might be resented and they might object to being treated like
children and being instructed in their duties. 267 The drafting of the
further requirement that the judges might not "engage in any other
occupation of a professional nature" was then suggested by Root and
,accepted by the Committee.268 The Committee explained in its report
that judges of the Court might be members of the Permanent Court of
Arbitration and might act as arbitrators or conciliators if their duties
permitted enough leisure. 269 The draft of the 1929 Committee of Jurists
,was adopted with the understanding that the words "occupation of a
professional nature" were to be interpreted in the widest sense, possibly
to cover such activities as being the director of a company or a professor. 27o Judge Negulesco later defined the term to mean "a remunerative occupation which provided the person concerned with a livelihood
and in which he was continually engaged".271
Article 17, paragraph 1, provides that no member of the Court may
act as agent, counsel, or advocate in any case. In the original Statute
of 1920 the prohibition was limited to "any case of an international
nature" and had been adopted from Article 62 of the 1:907 Hague Convention prohibiting members of the Permanent Court of Arbitration
from acting as agents, counsel, or advocates except on behalf of the
Power which appointed members of the Court; The last four words ("of
an international nature") were dropped at the 1929 Conference of
Signatories at the suggestion of the Australian member, William H.
Moore, who said that these words might be mistaken to mean that the

judges might act as agents, counsel, or advocates in 'cases of a national
character and felt that the wh,ole paragraph was superfluous 'and should
be deleted. 2T2 As a compromise, 'however, he agreed to .this amendment. 273
Apart from these express prohibitions, Hudson points out that even
when a judge is not strictly under a disability, it has been recognized
that he should refrairi from certain activities because they are.incompatible with his duties as a member of the Court. In fact, any activity
which might even in remote possibility affect the independence or impartiality of a judge or interfere with the discharge of his duties should
be avoided as incompatible.2H The question of incompatibility has arisen
many times before the Court. It, for, instance, approved of a judge's
acting as a member of the Mixed Arbitral Commission set up under
the Peace Treaties of 1919-20, as' rapporteur in an Anglo-Spanish dispute
concerning Morocco, as meniber of' an international commission on rules
of'warfare, and as a member of the Spanish Senate. In 1926, the, Court
decided, in connexion with the proposed appointment of a judge as
president of a conciliation commission under one of the Locarno agreements, 'that if the agreement under which the commission was set up
,conferred jurisdiction on the Court in case of failure of the' commission,
~n effective incompatibility existed. This view was, however, overruled
in 1931, and it was decided that no impropriety existed in service by
judge as a member of a conciliation commission. 275
In 1949, the International Court of Justice decided that a judge may
not accept the functions of an arbitrator, or those of chairman of a
commission of conciliation or enquiry, or any similar function if there
is any, provision to the effect that a decision taken by him, or one in
which he has taken part, may be submitted to the Court or even if
there, is a possibility of any such submission. 276

265 Ibid., pp. 715-16.
266 League of Nations Doc., C. 166. M. 66. 1929. V., p. 42.
267 Ibid., pp. 43-44.
268 Ibid., pp. 44-45.
269 Ibid., p. 70.
270 Ibid., p. 33; see also statement by Politis, ibid., pp. 31-32.
271 Hudson, n. 22, p. "372.

a

Recusation: In order to ensure the judicial integrity of the Court, the
Statute also sanctions to some extent, though not clearly, the doctrine
of recusation, Le. appeal against the participation of a judge on ground
. of relationship, or known personal bias toward one or the other of the
parties. In a permanent international court, provisions are sometimes'
expressly made for allowing the parties to challenge particular judges.
212 Some of the judges in fact actively engaged in private law practice before
national courts. But after the revision of the Statute, since 1 February 1936, the
memberS of the Court were forbidden to act as agents, counselor advocates in
any case whatever, national or international. See ibid., p. 371.
~73 Conference of Signatories, League of Nations Doc., No. C. 514. M. 173. 1929.

V" p. 34.

271 Hudson, n. 22, p. 373. See ibid. also for a number of activities decided to be
incompatible with function of a judge by the Permanent Court.
27il Ibid., pp. 373-4.
276 Yearbook of the InternationaZ Court of Justice, 1953-1954 (The Hague), p. 96.

169

INTERNATIONAL COURTS AND CONTEMPORARY CONFLICTS

COMPOSITION OF COURTS

Thus an elaborate system was provided to challenge the judges of
the Central American Court of Justice. The subject of challenges b~
th,e parties was discussed at length in the 1920 Committee of Jurists.
It was, however, not accepted on the ground that it would cause the
Permanent Court to resemble more or less a court ofal(bitration and
might lead to the exclusion of the best of the judges, perhaps because
of their superiority.277 It was also felt that some of the best jurists might
decline to accept the positions offered to them if they ran the risk of
being challenged.278 It was understood, however, that if a party thought
that a certain judge had a personal interest in the case, that party could
always arrange for his .exclusion from the case. 279 In lieu of an express right of challenge it was declared in Article 17, paragraph 2 that-

enumerated therein. On a number of occasions the Court had the opportunity' to apply and to put a practical interpretation on these articles.
Thus, Judge Benegal Narasing Rau considered it his duty not to sit in
the Anglo-Iranian Oil Company case because he had represented India
on the Security Council in 1951 when it had dealt with the United Kingdom's application against Iran for failure to comply with. interim measures of protection indicated by the Court.288 This disqualification was
said to be based on both Article 17 and 24. In the United Nations Administrative Tribunal case, it was agreed that Judge Basdevant should
not take part in the Advisory Opinion as he was closely related to the
President of that tribunal. 284 Judge Lauterpacht felt in the second phase
of the Nottebohm case that he ought not to participate in the adjudication of the case because he had previously advised one of the parties. 285
But there seems to be some amount of uncertainty in practice about
the application of these articles. As Rosenne says, it does not always
seem to be easy to draw the line between cases in which one or another
of these disqualifications will or will not apply, or to be certain whether
circumstances are such that Article 17 or 24 should apply.286 Thus,
during the life of the Permanent Court, several such borderline cases
occurred. In 1928, Judge Huber was not disqualified from sitting in the
Free Zones case, between France and Switzerland, by the fact that before the dispute had arisen he was legal adviser to the Swiss Political
Department. The question was raised by Judge Huber himself. Judge
Fromageot sat in the Phosphates case (Preliminary objection), although
he had served as member of an arbitral .commission which had passed
upon certain claims, which were made the basis of application in the
case. In the Societe Commerciale case in 1933, M. Tenekides sat as judge
ad hoc although he had been legal adviser to the Greek Government
during the period when negotiations were being carried on by the
Belgian and Greek Governments. In the Electricity Company case in
1939, M. Papazoff was permitted to participate as judge ad hoc on behalf
of Bulgaria, although he had been a member of an arbitral tribunal
whose awards had been invoked in the application.287
. During the regime of the present International Court also, Judge
Klaestad, who was judge of the Supreme Court of. Norway, which had
decided cases involving Norwegian territorial waters invoked by the
parties in the Anglo-Norwegian Fisheries case, was not disqualified
from sitting in that .case. Nor were Judges Basdevant and Hackworth
burred from taking part in the U. S. Nationals in Morocco case, although
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No member may participate in the decision of any case in which he has previously
taken part as agent, counsel, or advocate for one of the parties, or as a member of
a national or international court, or of a commission of inquiry, or in any other
.capacity.
It may be assumed, according to Lauterpacht and Hudson, that this
article permits the parties themselves to raise the question of impartiality of the individual judges and that it is not limited to an ex officio
action of the COurt.280 Along with this, may be read Article 24, which
says that "special reasons" may be ·adduced by a member of the Court
or by the President to permit a judge to exclude himself from taking
part in a particular case, although normally a judge is not entitled to
refuse to take part in the judicial work of the Court. Disagreement on
this question is to be settled by the decision of the Court. It seems, as
Hudson also feels, that a party cannot raise before the Court the question of applying these provisions, though it might inform the President
of facts which would lead to his initiative in the matter. 281 In the Free
Zones case in 1930, President Anzilotti expressed the view that Judge
Fromageot, who had been elected in 1929 after the order of 19 August
1929, had been handed down, should not sit in the second phase of the
case because he represented the French Government in the negotiations which led to signing of the special agreement of 30 October 1924.
Judge Formageot agreed with the President.282
While Article 24 refers to incompatibility raised proprio motu by the
judge concerned, Article 17 has reference to subjective incompatibilities
:':77 See statements by Loder, Hagerup, and Baron Descamps, Proces Verbau,x, n.
45, pp. 170-3.

278 Hagerup, ibid., p. 174. Also see pp.185-6.
279 Statement by M. Loder, ibid., p. 472.
2~O Lauterpacht, n. 5, pp. 212-13; and Hudson, n. 22, p. 370. For a similar view
see Rosenne, n. 68,. p.. 70.
281 Hudson, n. 22, p. 370.
2112 See ibid.
0

)

2~1l Yearbook
~~~" Yea,rbook

of the International Court of Justice, 1951-1952, p .. 89.
of the International Court of Justice, 1956-1957, p. 86.
2Nr, Yearbook of the International Court of Justice, 1954-1955, p. 88.
~q(l Rosenne, n. 27, p. 143.
~~7

See, for these and other cases, Hudson, n.

II, 1'. 213.

22,

pp. 369-70; and··Lauterpacht, n.
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they had both been the legal advisers of their Governments during part
of the period in which the dispute existed.288

.be bound to challenge; and in a litigation between two Great Powers the rival
challenges would pretty well exhaust the catalogue of nations from which competent and suitable arbiters could be drawn. 2110

Oath: These positive provisions of the Statute are re-enforced by a
solemn declaration made by the judges in open Court, under Article
20 of the Statute and Article 5 of the Rules of the Court, to exercise
their powers "honourably, faithfully, impartially and conscientiously".
With all these precautions, personal integrity of the judges may be
. taken for granted. In fact, in the history of permanent courts, no judge
has ever been accused of being swayed by considerations of personal
gain; nor, it may be asserted, has any doubt been cast on the independence of the Court as whole. 2811

This is the difficulty which stood in the way of unrestricted arbitration
and has been the greatest stumbling-block in its progress. In every
case, even after the states agreed to have recourse to arbitration, they
hesitated to leave control over the outcome of the dispute, and the whole
a.ttention was diverted to the selection of arbitrators who might have
the special confidence of the parties. The views and past behaviour of
each nominated arbitrator were thoroughly checked. An arbiter, chosen
by a Rarticular Government for a particular purpose, might, after an
examination of his writings and utterances, be discredited in advance
and doubts cast upon his impartiality. No state would be prepared to
accept as. arbitrators those unfavourable to their views. 291 Speaking
about US policy in this ~egard, Edwin M. Borchard tells us:

FACTORS AFFECTTNG PAST PRACTICES

Scepticism about the Impartiality of "Alien" Judges
Although a man may not be influenced by personal interests,· it is
emphasized, it is the task of securing what we have earlier referred to
as political impartiality, i.e. impartiality in relation to members of a
given national community, which requires the most serious consideration. Judicial integrity, it is felt, may not be impaired by the somewhat
crude process of accepting bribes, but there may be other situations
imperilling the independence of the judges and their capacity for a. detached appreciation of the case at issue. This again brings to the forefront the problem of the nationality of judges which has been the most
important factor affecting the conduct of states in relation to composition of courts. Scepticism about the impartiality of "alien" judges has
been the underlying fear all throug4 the history of international arbitration and judicial settlement, and it has affected its course in no uncertain
degree. Thus, a British Foreign Minister, Lord Salisbury, said in 1896:
If the matter in controversy is important so that the defeat is serious blow to the
credit or the power of the litigant who is worsted, that interest becomes a plore
or less keen partisanship. According to their sympathies, men wish for the victory
of one side or another. Such conflicting sympathies interfered most formidably with
the choice of an impartial arbitrator. It· would be too invidious to specify the
various forms of bias, by which, in any important controversy between two Great
Powers, the other members of the commonwealth of nations are visibly affected.
In the existing condition of international sentiment ea~h Great Power could point
to nations whose admission to jury, by whom its. interests were to be tried, it would
288 See Rosenne, n. 27, pp. 143-4. But see for a furore raised over the non-participation of Judge Zafrullah Khan, agreeing with the informal advice of the President, in the South-West Africa cases. P. Chandrasekhara Rao, "South West Africa
Cases: Inconsistent Judgments from the International Court of Justice", I~an
Journal of International La.w (New Delhi), vol. 6 (1966), p. 393; The Statesman
(Delhi), 8 August 1006; Hindustan Times (New Delhi), 2Q August 1966.
289 Rosenne, n. 68, p. 62.

In the several cases which· the United States has voluntarily submitted to the Permanent Court of Arbitration, we examined with· the greatest care the record of
the arbitrators nominated in order to determine whether by word or act they
could be deemed ever to have harboured a sentiment or doctrinal view unfavourable
to the United States. The great English authority on International Law, W. E. Han,
for example, by reason of his critical remarks concerning American policy, would
probably never have been selected as the judge of a case in which the United
States was a party. It was only after we were satisfied of the personal and professional recordS of the arbitrators 'nominated, in respect of their disposition toward
the United States, that the United States agreed to their appointment as arbitrators
in the cases mentioned. Other nations doubtless entertain similar views of such
matters. 292

Ia the light of these facts it is not surprising to find that states have
been extremely hesitant to establish a permanent. court with a fixed
personnel requiring that they renounce, in a general way, the right of
designating the arbitrators themselves in every case that might arise.
Such a project was thought to involve great dangers and unpredictable risks which the states were not easily prepared to take. Thus, discardin.g a plan for the formation of a "tribunal in advance composed of
a given number of judges representing different countries and seated
permanently to try case after case", Leon Bourgeois, the famous French
jurist, said in 1899:
~rhis

tribunal w,ould in fact give to the parties not arbitrators, respectively chosen
by themselves with the case in view and invested with a sort of personal warrant
~ll'O Quoted

by Scott, Proceedings, 1907, n. 52, voL 2, pp. 316-17.
See Philip C. Jessup, "The Court as an Organ of the United Nations", Foreign
lJ.fjairs (New York, N.Y.), vol. 23 (1944-45), pp. 236-7.
2\12 Edwin M. Borchard, "The Permanent Court of International Justice", Address
delivered before the Academy of Political Science, New York, N.Y., on 9 May and
1.0 May 1923, Law and Justice (Boston, Mass.), voL 10 (1923), pp. 131-2.
~lJl

INTERNATIONAL COURTS AND CONTEMPORARY CONFLICTS

COMPOSITlON OF COURTS

of office by: an expression of national confidence, but judges in the private law
sense, previously named without the, free choice of the parties. A permanent court,
however impartial the members might be, woUld run the risk of assuming .in the
eyes of the universal public opinion the character of state representatives; the
Governments, believing that it was subject to political influence or to currents of
opinion, would not become accustomed to come to it as an entirely disinterested
court.
FreedQm of recourse to the arbitration court and freedom in the choice of arbitrators, seems to us...the essential principle to the success of the cause to which
we are unanimous in desiring to render useful services.293

py America, fathered by America and insisted upon by America."295
And let us add that it ultimately took its "birth" also through the
American hands. Americans have reasonably been proud of this fact,
and they are right in declaring that "if anything under the sun is Yankee
all through, it is the principle of a world court".296 The relation of the'
United States to the World Court "is nothing less than that of parent
to child".297
Yet this parent of the World Court never put much faith in its own
child. Leaving the rest of the story to be told later, let us see the feelings of some of the' American witnesses who appeared before the Senate
Foreign Relations Committee. A resolution passed by the Texas Bar
Association on 4 July 1959, and submitted to the Committee stated that
the W orId Court is,
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Doubts were also entertained about the possibility of finding judges
of the first rank for the formation of such a court. The plans for the
formation of a permanent court, as we know, foundered on the rock of
selection of judges in the two Hague Conferences of 1899 and 1907, and
it was not without superb statesmanship that this problem was solved
in 1920. Even after the Permanent Court' came to be established, grave
doubts were expressed about the usefulness of the Court. Borchard,
speaking in 1923, gave eloquent expression to such doubts:
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essentially foreign, not necessarily competent, probably political rather than juridical in its attitude and decisions, possibly dominated by our enemies and therefore
li1;;IY disposed to be hostile to the major interests of the United States. 2 9'S
Without giving any reason for these doubts, this "pathological fear"

When...the time comes for the submission of one of our cases to the World Court,
is it not clear that the presence on the Court of even a single judge, to whose views,
personal or professional, we have reason to object, will deter us from submitting
the case? The personnel of the arbitrators or judges is one of the strongest factors
in inducing or preventing submission. The longer the Court sits, the more will the
views of its judges become established and known. Any nation, therefore, having
a national interest in sustaining a differrent view will hardly be disposed to submit its case to a judge or judges whom it will necessarily regard as biased.
In these circumstances, therefore, he opined that "the fixed personnel
is a source of weakness rather thari of strength".294 The reasons given
by Borchard for the reluctance of states to submit their disputes to
third-party settlement mayor may not be true. But it is important to
note in these words the scepticism and distrust with which states view
the submission of their disputes to the judgement of "foreign" judges.
Nor can it be said that the successful working of the Permanent Court
and its successor, the International Court, has led the states to discard
such notions. If anything, the hearings before the Foreign Relations
Committee of the US Senate during 1960 and the debates in the Senate
tell us the same story. And let us remind ourselves that the United
States has been the greatest advocate of third-party settlement and was
in fact the first to introduce it to the notice of the modern world. Its
spokesmen have always been in the forefront in advocacy of this method
and in the movement for the establishment of a W orId Court; It has
justly been said that "the first suggestion of a world court was made
293 Proceedings, 1800, n. 87, p. 710.
29'4 Borchard, n. 292, p. 132.

of the Court runs through most of the statements urging retention of
the Connally Amendment in the US declaration accepting the Optional
Clause of the Statute. Another statement of this type r~ns as follows:
There t'ppears to be no real advantage to the United States in belonging to the
World Court since we will be greatly outnumbered in membership on said Court,
which will include justices who have matured in an environment and judicial climate
foreign to our own. It is only reasonable to assume that national ties and interests
will outweigh subconsciously, if not consciously, any matters before the Court. 29'9
Some other statements went much further and contended that "this
fantastically constituted Court"300 was "composed ot members from
Iron Curtain countries which have atheistic governments. The Court
has, as well, justices from other countries whose concepts of justice are
contrary to our own. Therefore by the very nature of this composition
it is incapable of diSpensing true justice as we understand it."301 It was
warned that the Court which was "packed with members and dupes of
295 Stephen Bolles, The American St'nLggle for Peace (Wisconsin, 192,6), p. 18.
206 Ibid., p. 19.
21J1 James Brown Scott, The Relation of the United States to the Permanent Court
of International Justice (New York, N.Y., 1923).
2IJS Compulsory JIU1"isdiction: International Court of Justice, Hearings before the
Committee on Foreign Relations, ,US Senate, Congress 86, Session 2, on S. Res. 94
on 27 January and 17 February 1960, p. 70.
209 Statement by Karl O. Speiss, ibid., p. 235.
300 George M. Montgomery, Jr, on behalf of the American Coalition of Patriotic
Societies, ibid., p. 134.
:l()1 Charles R. Goldborough, ibid., p. 228.
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the Communist party" could not be expected to .do justice to the United
States.302 To repeal the Connally Amendment would, therefore, mean
subjecting the United States to an "international judicial tyranny". It
was, moreover, asserted that with the rise of the Asian-African bloc,
the United States will have small voice in selecting judges and that "iD.
all likelihood" the Court will include Africans, Asiatics, and Cubans,
as well as Communists and neutralists and other judges "with little or
no desire to treat the United States with fairness".303
How far these statements and imputations against the judges of the
International Court are incorrect and unreasonable, we shall have occasion to discuss in the following pages. But it is important to note that
the Senate Foreign Relations Committee decided, on 29 March 1960,
to postpone any further consideration of the matter relating to the Con.;.
nally Amendment, maybe under the pressure of such public opinion.

Communist Attitude: The negative and in fact almost destructive attitude of the Soviet Union and other Communist countries is, of course,
well known. They regard the present International Court merely as "a
tool of Anglo-American imperialism" and do not expect "that arblt.ral
tribunals or the International Court of Justice can guarantee impartiality and justice in the settlement of international conflicts". In fact
proof to the contrary, according to the Soviet writers, "is provided by
the history of arbitration in the League of N fltions and the so-called
conspiracy to use the Court where capitalist judges are in a majority
as a capitalist-imperialist instrument".3~ In' short, there has been no
change, as Corbett tells us, in the Soviet position which, as early as
1924, Korovin describ'ed "as the systematic opposition of Soviet Rus~ia
to arbitration" so long as the capitalist states are in a majority.305
Asian-African View: Apart from these views, the strong demands on
the part of the Asian-African countries for adequate representation
for themselves on the international bench and to have judges who have
more sympathetic views toward their problems and toward their attitudes about international law, confirm our conclusion that the states
are extremely reluctant to submit their disputes to any tribunal consisting of "alien" judges unless and until they are assured of absolute
objectiveness and impartiality of such a tribunal, or at least feel certain
that their case will be sympathetically considered by the Court.
Insistence on Inclusion of National Judges
It is for this reason that states have always insisted on having judges
Raymond Wagner, ibid., p. 444.
See quoted in Briggs, n. 105, pp. 27-28.
80~ Corbett, n. 49, p. 169.
305 Ibid.. P. 168.
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of their own nationality, or at least of their own choice, on the international bench. The whole system of arbitration is based on this
principle. Complaints have frequently been voiced against the practice
of appointing nationals as arbitrators. It is argued that not orily do they
lack the openmindedness necessary in a judge, but that the system is
useless as the parties have their agents and counsel to protect their
interests before the tribunal. The chief effect of the practice is to add
to the difficulties of reaching a decision. Thus, A. H. Feller, in his study
of the Mexican Claims Commissions, remarked:
It is a grave mistake to construct a tribunal out of two national members and one
neutral member. Few men are capable of holding the balance between two contending national commissioners. If the Governments do not object to the possibility
of decision by compromise rather than by adjudication, they should provide for
two national commissioners with an umpire in case of disagreement. Otherwise,
they should provide either for one, or better still three, neutral commissioners.306

Even when a strictly "judicial body" was sought to be established in
the international field in the form of the Permanent Court of International Justice, the practice of including national judges could not be'
avoided. Thus, Article 31 of the Statute provided:
1. Judges of the nationality of each of the parties shall retain their right to ,it
in the case before the Court.
.
2. If the Court includes upon the Bench a judge of the nationality of one of the
parties, any other party may choose a person to sit as a judge. Such pers.OIl shall
be chosen preferably from amongj those persons who have been nominated as candidates as provided in Articles 4 and 5.
3. If the Court includes upon the Bench no judge of the nationality of the parties,
each of these parties may proceed to choose a judge as provided in paragraph 2
of this article.

Doubts about the Impartiality of National Judge~
The acceptance of these provisions was bitterly criticized as being
against the elementary principle of justice, namely, nemo judex in re
sua, that is, no one can be judge in his own case. It was felt to affect
the judicial character of the Court, 'as found in municipal systems. The'
explanation for accepting the system is, of course, historical. Historically, as we know, the administration of international justice developed
out of diplomatic conferences for the settlement of disputes at ~hich
one would expect to find all the interested parties represented, and
out of the process of arbitration where it was common for each party
to nominate an arbitrator. It was argued, however, that this combination
of judicial £unctionand of representation of interests in arbitration
might have been necessary and justified as a transition from the stage
in which sovereign states would not recognize a. judge over themselves
306A.

H. Feller, quoted in Commentary, n. 154,

p. 24.
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to a more advanced stage of legal organization. In a permanent in,ternational court, such an idea of representation of interests should have
no place and ought to have been abandoned. It was, therefore, regretted
that such a provision should have been adopted in the Statute. 307
The matter provoked serious controversy. for the first time in the
Hague Conference of 1907', when the proposed Court of Arbitral Justice
was under discussion. "Whereas the American delegati6n was strongly
opposed to the participation of national judges in the decision of a case
when their country of origin was a party to the proceedings before it,
the other countr~es were not prepared to go so far. It was contended
that the presence of a national upon the Court at such a time would
be a guarantee that the national view would be carefully presented to
the judges in the chamber, and that the assistance of such a one in drawing up the final judgement would be an advantage both from his
familiarity with national jurisprudence and from his desire to prevent
the formulation of the judgement in such a way as might reflect, unwittingly or improperly, upon the nation of which he was the appointee.
It was, moreover, thought that in a large tribunal it would not be'
possible for a national judge to affect the decision of a court and the
suspicion of partiality could not arise. Apart from this, it was argued
that nations should not be disqualified merely because their respective
countries were' parties litigant from contributing to and influencing the
development of international law. Convinced by these arguments, it was
unanimously agreed that participation of national judges should not be
prohibited.soB
I
The controversy was renewed in the 19'20 Committee of Jurists. One
of the most important problems before the Committee was to put the
contending parties on a footing of complete equality. In a Court with
a limited number of judges, however, all the countries could not be
represented on the bench. In order to find a solution of the problem
when only one of the parties might have a judge on the Court, at least
three proposals were put forward: (i) that the judge belonging to the
nationality of a party should retire from the case; (ii) that a national
judge should be appointed ad hoc to sit where the party would otherwise be unrepresented; and (iii) that a national assessor should be appointed ad hoc with advisory powers but no vote upon the decision of
the case. The second alternative was adopted because it was supposed
to have a number of advantages.s09 The presence of judges belonging
307 Lauterpacht, n. 5, p. 224.
308 Proceedings, 1907, n. 52, vol. 1, pp. 362-3.
309 The first alternative was rejected because "it might well happen that the
number of judges would in this way be too diminished, especially if several states
had a joint interest in the same proceedings". Moreover, there was a danger that
different legal systems and civilizations might not be sufficiently represented for
the satisfactory administration of justice. Proces Verbaux, n. 45, p. 721.
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to the nationality of the parties was recommended for the following
reasons. Firstly, so it was said, in order that the decisions of the Court
might be effective, they must not only be just in themselves but acceptable to public conscience and opinions of the countries concerned.
'l"heir presence would not only inspire confidence in the peoples of the
litigating states, but would enable the point of view of these states to
be fully presented and clearly understood up to the last minute. Secondly, it was useful to keep in the tribunal someone well acquainted with
certain of the exceptional features of the national constitution, of which
the non-national judges might not be aware. Thirdly, whether the
national judge assented or dissented from the decision, he would help,
as a member of the Court, to shape the form of judgement so that it
might avoid, as far as possible, wounding national susceptibilities and.
thus remove the possibility of any obstacles in the way of the execution of the sentence. Lastly, if the opposing views were both represented
on the bench, they would counterbalance one another. SlO
The report of the Committee attempted to show consistency between
the provision for the participation of national judges and Article 2 by
affirming that if "the judges are elected regardless of their nationality,
the fact still remains that they retain their nationality after appointment to the Court". It was, moreover, felt that as they would work
under a solemn undertaking to administer justice impartially and conscientiously, "there is no danger that they will fail in their duty by
showing any partiality towards the state whose subjects they are. Chosen
as they are from amongst men of the highest moral character, one may
rest assured that their scruples in the administration of justice will be
increased in the event of their having before them as a party the state
whose subjects they are."3li.
It was, of course, realized by the members of the Committee that the
institution of national judges was not strictly in conformity with the
principle of impartial adjudication. Thus, M. Loder, who desired to
suppress the present Article 31, argued that the idea of giving the
parties representatives on the Court was wrong as this would give the
proceedings a characteristic which was essentially one of arbitration
rather than of adjudication. He found a contradiction between the attempts which had been made to ensure the establishment of a Court
It is important to note, however, that in the entire experience of the Court, if
regular judges had withdrawn the required quorum of nine would never have been
threatened. See William Samore, "National Origins Vs. Impartial Decisions: A
Study of World Court Holdings", Chicago-Kent Law Review (Chicago, TIl.), vol. 34
(1956), p. 205.

The third alternative was not accepted because it was felt that the presence of
assessors would not satisfy the parties, as they would always be in a position of inferiority. Proces Verbaux, n. 45, p. 534.
310 Proces Verbaux, n. 45, pp. 172, 528-538, 576, and 720-2.
311 Ibid., p. 721.
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to a more advanced stage of legal organization. In a permanent in,ternational court, such an idea of representation of interests should have
no place and ought to have been abandoned. It was, therefore, regretted
that such a provision should have been adopted in the Statute. 307
The matter provoked serious controversy. for the first time in the
Hague Conference of 1907', when the proposed Court of Arbitral Justice
was under discussion. "Whereas the American delegati6n was strongly
opposed to the participation of national judges in the decision of a case
when their country of origin was a party to the proceedings before it,
the other countr~es were not prepared to go so far. It was contended
that the presence of a national upon the Court at such a time would
be a guarantee that the national view would be carefully presented to
the judges in the chamber, and that the assistance of such a one in drawing up the final judgement would be an advantage both from his
familiarity with national jurisprudence and from his desire to prevent
the formulation of the judgement in such a way as might reflect, unwittingly or improperly, upon the nation of which he was the appointee.
It was, moreover, thought that in a large tribunal it would not be'
possible for a national judge to affect the decision of a court and the
suspicion of partiality could not arise. Apart from this, it was argued
that nations should not be disqualified merely because their respective
countries were' parties litigant from contributing to and influencing the
development of international law. Convinced by these arguments, it was
unanimously agreed that participation of national judges should not be
prohibited.80s
I
The controversy was renewed in the 19·20 Committee of Jurists. One
of the most important problems before the Committee was to put the
contending parties on a footing of complete equality. In a Court with
a limited number of judges, however, all the countries could not be
represented on the bench. In order to find a solution of the problem
when only one of the parties might have a judge on the Court, at least
three proposals were put forward: (i) that the judge belonging to the
nationality of a party should retire from the case; (ii) that a national
judge should be appOinted ad hoc to .sit where the party would otherwise be unrepresented; and (iii) that a national assessor should be appointed ad hoc with advisory powers but no vote upon the decision of
the case. The second alternative was adopted because it was supposed
to have a number of advantages.s09 The presence of judges belonging
307 Lauterpacht, n. 5, p. 224.
30S Proceedings, 1907, n. 52, vol. 1, pp. 362-3.
309 The first alternative was rejected because "it might well happen that the
number of judges would in this way be too diminished, especially if several states
had a joint interest in the same proceedings". Moreover, there was a danger that
different legal systems and civilizations might not be sufficiently represented for
the satisfactory administration of justice. Proces Verbaux, n. 45, p. 721.
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to the nationality of the parties was recommended for the following
reasons. FirStly, so it was said, in order that the decisions of the Court
might be effective, they must not only be just in themselves. but acceptable to public conscience and opinions of the countries concerned.
'l"heir presence would not only inspire confidence in the peoples of the
litigating states, but would enable the point of view of these states to
be fully presented and clearly understood up to the last minute. Secondly, it was useful to keep in the tribunal someone well acquainted with
certain of the exceptional features of the national constitution, of which
the non-national judges might not be aware. Thirdly, whether the
national judge assented or dissented from the decision, he would help,as a member of the Court, to shape the form of judgement so that it
might avoid, as far as possible, wounding national susceptibilities and
thus remove the possibility of any obstacles in the way of the execution of the sentence. Lastly, if the opposing views were both represented
on the bench; they would counterbalance one another:'l1O
The report of the Committee attempted to show consistency between
the provision for the participation of national judges and Article 2 by
affirming that if "the judges are elected regardless of their nationality,
the fact still remains that they retain their nationality after appointment to the Court". It was, moreover, felt that as they would work
under a solemn undertaking to administer justice impartially and conscientiously, "there is no danger that they will fail in their duty by
showing any partiality towards the state whose subjects they are. Chosen
as they are from amongst men of the highest moral character, one may
rest assured that their scruples in the administration of justice will be
increased in the event of their having before them as a party the state
whose subjects they are."31l
It was, of course, realized by the members of the Committee that the
institution of national judges was not strictly in conformity with the
principle of impartial adjudication. Thus, M. Loder, who desired to
suppress the present Article 31, argued that the idea of giving the
parties representatives on the Court was wrong as this would give the
proceedings a characteristic which was essentially one of arbitration
rather than of adjudication. He found a contradiction between the attempts which had been made to ensure the establishment of a Court
It is important to note, however, that in the entire experience of the Court, if
regular judges had withdrawn the required quorum of nine would never have been
threatened. See William Samore, "National Origins Vs. Impartial Decisions: A
Study of World Court Holdings", Chicago-Kent Law Review (Chicago, Ill.), vol. 34
(1956), p. 205.

The third alternative was not accepted because it was felt that the presence of
assessors would not satisfy the parties, as they would always be in a position of inferiority. Proces Verbaux, n. 45, p. 534.
310 Proces Verbaux, n. 45, pp. 172, 528-538, 576, and 720-2.
311 Ibid., p. 721.
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composed of the best judges, and the proposal to bring temporary judges
into the Court. Appointment of a judge ad hoc to the Court, he feli,
would change the very nature of the Court. "It might well be", he said,

this institution were repeated. It was felt, however, that the system of
international justice had not advanced far enough to abandon this"
system and that it was still essential to keep it in order that the Statute
of the Court might be accepted. 317
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that tllere was such a degree of distrust between the nations, that it would be
impossible to accept a court composed as it really should be; but this was no
312
reason for forming a court which was not a true Court.

Other members appreciated the force of M. Loder's arguments, but
thought that it would not be practicable to apply these principles to an
international tribunal. As Root said, nations should be in a position to
go before the Court with the certainty that their case would be fully
understood.. For this purpose, there must be a judge of their nationality
on the Court who must sit on a footing of complete equality with· the
others.313 Phillimore stressed the necessity of finding a system which
would guarantee the acceptance of the sentences of the Court. It
would be extremely difficult, he pointed out, "to induce South American and Asiatic countries to accept them, if they were pronounced by
a Court composed exclusively of Europeans and Americans".314
In its report the Committee adniitted that it would be "logical" that
national judges should refrain from sitting and that its proposals made
the Court more nearly resemble a court of arbitration than a court of
justice; but it argued,
We must not forget that it is a court between 15tates .... States attach much im.,.
portance to having one of their subjects on the bench when they appear before a
court of justice.a1b

After examining the question of national judges in 1944, the Informal
Inter-Allied Committee also recommended the retention of this system.
The Committee argued:
Ideally, this system may be open to objection as detracting from the idea of
permanence and "non-national" character of the Court, but in practice we consider that it is essential to retain it. Countries will not in fact feel full confidence
in the decision of the Court in a case in which they are concerned if the Court
includes no judge of their own nationality, particularly if it includes a judge of
the nationality of the other party. Moreoyer, while national judges are not, or
should not be, representatives on the Court of the case of their own country, they
316
fulfil a useful function in supplying local knowledge and a national point of view.

The matter again came to be discussed at the Washington Committee
of Jurists in 1945, and all the arguments put forward earlier against
312

Ibid., pp. 531 and 537.

313 Ibid., p.
314 Ibid., p.
315 Ibid., p.
316

RepO'l"t

532.
536.
722.

of the Informal Inter-Allied Co-rnmittee, n.

32, para 39.
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Voting Record of the International Court
Weakness in Favour of One's Own Country: Whatever might be the
reasons for maintaining the system, the fact can hardly be denied that
it is very difficult for a man to resist the affiliations of the people and
the country with which his interests are so much bound up. As a committtee of the Permanent Court itself~ consisting of Judges Loder,
Moore, and Anzilotti, said:
...of all influences to which men are subject none is more powerful, more persuasive, or more subtle, than the tie of allegiance that binds them to the lands of
their homes and kindred and to the great sources of the honourS and preferments
for which they are so ready to spend their fortunes and to risk their lives. This
fact, known to all the world, the Statute frankly recognizes and deals with. 31S

These may be subconscious feelings, but undoubtedly they are of
very great influence. The fact that a judge is a national of a state party to
a dispute may influence him subconsciously and independently of his
will. These sentiments may prove to be stronger than an oath of judicial
impartiality.
A stuty of the actual record of the twoWorld Courts shows that
these fears are not entirely unfounded. The experience of the Court
shows that national judges, especially ad hoc judges, who have the
nationality of a party or are appointed by a party,319. usually support
the contentions of the states of which they are nationals or by which
they are appointed, either by agreeing with the majority in upholding
such contentions, or dissenting when the majority rejected. such contentions.32o It is, of course, not strange that a national judge should often
find himself convinced by the contentions of his own. Government, and
certainly, as Hudson remarks, he is under a strong temptation to sup.,.
port views which are widely held in the country in which he lives.1I21
But it is impossible to neglect the actual statistics in this connexion.
To borrow the actual figures from a detailed study made by P, J.
317 UNCIO Doc., vol.

14, pp. 113-16.
P.C.I.J. Series' E, no. 4, p. 75.
319 It may be mentioned that judges ad hoc need not be nationals of the parties
appointing them. Thus. in the Corfu Channel case, the Albanian Government appointed persons of Czechoslovakian nationality as its judges ad hoc, and in the
Nottebohm case, Liechtenstein appointed a person of Swiss nationality.
320 Hudson, n. 22, p. 355; and Rosenne, n. 2:1, p. 152.
321 Hudson, n. 22, p. 355.
.
318
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Liacouras at the World Rule of Law Center, Duke Law School; USA,
we find that in 53 issues decided by the International Court of Justice
up to the year 1960, there were 108 known votes by national judges. In
79 of the 108 votes, the national judges voted in favour of the contentions of their own Governments. 322 Between 1961 and 1968, there were
12 issues and 8 known votes, and in all the cases national judges voted
for their own countries. Reaching statistically similar conclusions in
1933, Lauterpacht rightly suggested that this "cannot be regarded as a
mere coincidence".323
The position of ad hoc judges is more invidious in this connexion as
standing somewhere between independent judges and representatives
of the parties.324 They have to give a solemn declaration to act as judges,
but they are probably expected by their countries to defend their
interests and are chosen because their past opinions indicate that they
will.:fhough they participate "on terms of complete equality" with
their colleagues [Article 31 (6)], it must be admitted that their temporary status and their normal dependence on their Governments for
future goodwill make the condition for assuring impartiality much less
adequate in their case than in that of ordinary judges. It is, therefore,
not surprising to find that ad hoc judges almost always support the contentions of their Governments. Thus, though no instance has occurred
since 1946 of a regular judge, a national of one of the parties in a case,
being alone in his view,' an ad hoc judge has several times constituted
a minority of one. 325 Again, as Liacouras' study shows, up to 1960 ad
hoc judges voted for the states appointing them 53 times out of 63, 30
322 Liacouras, n. 1(1, p. 527b; Larson, "The Facts, the Law, and the Connally
Amendment", n. 104, p. 110; Questions and AnS1vers on the World Court and the
Unitea States (Durham, N. C., 1961), p. 27.
. William Samore, in his statistical study of the voting record of the two Courts
up to June 1956, gives the following figures: Out of 156 questions presented to
the Court in contentious cases or advisory opinions on a pending legal dispute,
national judges, including rod hoc judges, voted for their Governments 123 times.
Fifty-nine times out of eighty-five regular judges voted for their Governments with
the majority, and dissented only seventeen times. Samore, n. 305, p. 201.
323 Lauterpacht, n. 5, p. 230.
324 They must be regarded, according to the first President of the Permanent
Court of International Justice, Anzilotti, "as a sop to the juridical weakness of
international litigants". Quoted by George Scelle, Yearbook of the International
Law Commission, 1957, vol. 2, p. 7.
Hambro says that the judges ad hoc in 9 cases out of 10 do harm to the working
of the Court. Zeitschnft Fur Auslanuisches offentlisches Recht Und Volkerrecht,
(1956-1957), p. 240.
325 Corfu Channel case (Jurisdiction)
(ad hoc judge appointed by Albania);
Asylum case (Interpretation) (Colombian judge acl hoc); Haya de la Torre case
(Peruvian judge ad hoc); Case Concerning the Arbitral Award Made by the King
of Spain on 23 December 1906 (Nicaraguan judge ad hoc). For cases under the
Permanent Court, see Hudson, n. 22, pp. 354 fl.
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times
in a dissenting opinion. Since then, until July 1968, ad hoc
judges have voted 13 times, always favouring their countries of appointment, and have dissented 7 times.

National Judges Voting against Their Countries
The above tendency should not, however, be exaggerated. On a number of occasions the national judges have rejected the contentions of
their Governments. As we have mentioned earlier, in no case since
1946 has a regular judge, national of a party, been alone in his view.
In 47 of the 87 times in which a national judge voted for his country's.
position, he was with the majority of the Court. In only 40 of the 116
votes was he in the minority. There have been some notable instances
of national judges, including ad hoc judges, being included in the
majority opinion which decided against the contentions of their own
states,327 and two instances in which national judges wrote individual
opinions which in some respects went further than the judgement in
dismissing the case of their own states.328 Though there has been no
case under the present Court where a national judge might b,e in a
minority when the majority decided in favour of his country, an exceptional case occurred during the regime of the Permanent Court. In the
S. S. Wimbledon case, the Italian judge, Dionisio Anzilotti, was one
of the three minority judges who dissented from the majority judgement which upheld the claim of his country.329 In terms of exact figures,
in 24 of the 116 votes up to 1968, national judges voted against the
position advocated by their countries, and in 5 votes their position was
undetermined. 330
This record, therefore, does not justify the conclusion that national
judges merely register and sanction the view held by their own Governments. Even when they support their Governments' cases, it is not
necessarily a manifestation of bias and can at least partly. be explained
by similarity of outlook and legal tradition. 331 Moreover, they always
support their votes by meticulous statements and cogent reasonings.
326 Liacouras, n. 19, p. 527b, TABLE 3. According to Samore, up to 1956, ad hoc
judges voted for their states sixty-four times out of seventy-two and dissented
thirty-one times. Samore, n. 305, p. 201.
a27 Corfu Channel case (Merits) (British judge); Hayade la Torre case (Colombian and Peruvian judges ad hoc); Anglo-Iranian Oil Company case (British
judge); U.S. Nationals in Morocco case (French and American judges on some
issues); Minquiers and Ecrehos case (French judge); Monetary Gold Removed from
Rome case (British judge). For cases in the Permanent Court, see Hudson, n. 22,
pp. 354-60.
328 AnglO-Iranian Oil Company case (British judge); Minq1tiers and Ecrehos case
(French judge).
329' Lissitzyn, n. 82, p. 55.
330 Liacouras, n. 19, p. 527b, TABLE 3. See also Larson, n. 104, p. 27.
331 Rosenne, n. 27, p. 152; and Hudson, n. 22, p. 359.

INTERNATIONAL COURTS AND CONTEMPORARY CONFLICTS

COMPOSITION OF COURTS

Apart from these facts and figures, little value should be attributed,
according to Hudson,. to a "mere tabulation of votes", unless there was
also a "careful analysis of the substance of the views expressed by the
majority and the minority".332 He in fact protests against "using the
tabulated method of baseball scores" for the purpose of evaluating the
work ()f a judicial institution of the importance of the International
Court.833 For that matter, he places little value on the mere fact that
an ad hoc judge was the only dissenter in favour of his Government.

in effect, decisive: Lotus, French-Swiss Free Zones and South-West
Africa cases where the decisions were given by the casting votes of the
presidents; and the Austro-German Customs Union case and the case
of the Right of Passage over Indian Territory, where the decisions were
reached by a majority of one.336
None of the arguments adduced in favour of the retention of the
system is strong enough, according to this view, to overshadow these
considerations. The view that the presence of a national judge in the
deliberations of the Court tends to increase a state's confidence in the
justice of the decision of the Court and make it less disinclined to accept
an adverse verdict, shows merely that the unfortunate factor of representation of interests still lingers. The question is whether such a supervision is necessary at all; and, if necessary, whether it can be effective.
With reference to the assertion that justice should not only be done,
but that it must appear to have been done, it is asked: is it possible
to say that the mere presence of the national judge creates such appearance? It, on the other hand, symbolizes the idea of representation
of interests which rather tends to weaken that appearance. The only
impression that the retention of the institution of national judges creates
is that it "constitutes a concession to the uninformed respect ·for state
sovereignty in what is essentially a minor detail considering the negligible effect of the national judge on the outcome of the dispute."337
The same element of unreality attaches to the other arguments. Thus
the view that a national judge may assist the Court in shaping the
judgement so that it may avoid wounding national susceptibilities, is
not convincing. It is safe to assume that a bench composed of distinguished lawyers, most of whom generally have practical experience of governmental international intercourse, does not need such assistance.
Similarly, the argument that the presence of national judges is essential
in order that the bench may be properly informed of the legal and
other views of the parties concerned, is merely fallacious. In fact,
written proceedings comprising bulky volumes of cases, arguments,
and counter-arguments, supplemented by ingenious oral pleadings by
able lawyers, are enough to acquaint the Court with the views and the
legal outlook of the parties. If all this is not found to be sufficient, the
bench can be assisted by nati~nal assessors without the right to vote. 33S

]82

Plea for the Removal

of

National Judges

Unconvinced, however, by the few cases in which the national
judges have given judgements against their own countries and greatly
disturbed by the fact that their presence on the bench is not in accord:"
ance with strict judicial principles, some eminent modern jurists,
such as Lauterpacht, Kelsen, Hambro, McNall', and Corbett,334
strongly urge the abolition of this system. Thus, according to Lauterpacht, who is the most determined and eloquent opponent of this system, whatever may be the postulated function of and the services rendered by the national judges in the course of the deliberations of the
Court, it is impossible to avoid the grave danger of the national
judges acting and, with few exceptions, being looked upon as representing the interests of their states. Moreover, the very presence of a
national judge, he says
changes the character of the deliberations of the Court. They cease to be a contest
between the various aspects of the impersonal claims of justice; they tend to
degenerate into a contention between the conflicting claims of the parties. The
fine scales of justice are loaded with the crude and incongruous element of the
partisan interest.335

There is, argues Lauterpacht with irrefutable logic, a fatal lack of
rationality in a system, which, though in view of the size of the Court,
it confers little actual benefit on the state appointing a national judge,
threatens by necessity to imperil the quality of ahsolute disinterestedness which is essential to the effective functioning of the Court. During
nearly fifty years of the existence of the Court there have perhaps been
five cases in which it may be said that the votes of national judges were,
332

Hudson, n. 22, p. 355.

333 See discussion following the paper by Hudson on "The Permanent Court of
International Justice", Proceedings of the America.n Society of International 1A.w
(Washington, D.C.), 1931, pp. 110, 113.
334 Lauterpacht, n. 5, pp. 202-41; Hans Kelsen, The Law of the United Nations
(London, 1950), pp. 471-4; Hambro, n. 324., p. 240; Arnold D. McNair, The Development of Internaii<mal Justice (New York, N.Y., 1954). p. 12; P. E. Corbett, Law
and Society in the Relations of States (New York, N.Y,. 1951), pp. 234-5.
3:15 Lauterpacht, n. 5, p. 233.
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One of the foremost reasons given by the 1920 Committee of Jurists
in support of the appointment and use of ad hoc judges was to establish
equality between the parties in cases where orte of the parties had a
national on the Court and the other did not. If equality by addition is a
valid explanation, it should apply with equal consistency in those
336 Ibid., pp. 204 and 235.
3:17 Ibid., p. 236.
aas Ibid., p. 236. Also see Samore, n. 305, pp. 205-6.
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multiple-state cases where there are several states on one .side and a
small number on the other. Thus, for instance, in a dispute between
states A, B,C, and D on the one hand, and E and F on the'other, with
the former states each having a regular judge on the Court but the
latter states having no judge at all, because of the similarity of interest
provision [Article 31 (5)], states E and F would be permitted to have
one, but only one ad hoc judge. If the principle of equality were to be
logically applied, states E and F should be allowed to appoint not one
but four ad hoc judges, for, otherwise, the votes of the regular judges
would have more weight in the decision of the case than would be tru~
in the two-state dispute where the votes of parties' judges, regular or
ad hoc, would cancel each other.339 This is not a mere hypothetical case.
In a number of cases such a situation has arisen. Thus, in the S. S. Wi'l'/'l,.,o
bledon case, the very first case that came before the Permanent Court,
the four plaintiff states, Great Britain, France, Italy, and Japan, were
all represented on the Court by their nationals, whereas Ger:many, as
defendant, appointed one ad hoc judge. Similar examples of multiplicity
of interested parties and the consequent inequality of representations
arose in the Oder Commission case, Austro-German Customs Union case,
Interpretation of Peace Treaties case, and the case of Monetary Gold
Removed from Rome. 340
Another criticism of no less consequence against the institution of
national jupges is that, while frequently dissenting from the judgements
of the Court they create bad feeling. The tendency is all the more dis':'
turbing when it is found. that the dissenting opinions are sometimes· de..;,
livered against the unanimous or practically unanimous view of the
Court. It is also not difficult to discover language in the opinion of
some lone dissenters indicating that the opportunity afforded by a dissent was used more to expound political rather than juridical reason~
ing. 341 Even generally, it is asserted, when they preface their dissenting

(Ipiniu.nlil hy .. I'tlrtl,roncc, whose sincerity of course is noto doubted, to
the dictates of conscience bidding them to record their dissent, it becomes difficult to decide whether the reference is made to the duty
of impartiality or to the obligation to put forward the view of their
Governments. "The border-line between explaining the legal views and
defending the interests of states is so shadowy as to become utterly
unreal."342 Moreover, when dissenting opinions multiply, contradict, and
attack one another on the grounds of the majority decision itself, and
affirm contradictory or sometimes erroneous theories, the very autho~
rity and the prestige of the Court and its decisions and downgraded.343
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339 See Samore, n. 305, PI>. 206-7.
34Q Another interesting question in this connexion is that, as a party may name
as judge ad hoc a national of another state, can it appoint such a judge of a state
of which one of the regular judges already upon the bench is a national? There is
perhaps a general conception in the Statute that the Court should be composed of
judges of different nationalities. It has, therefore,' been said that in its appointment
of a judge ad hoc, a party "must not disturb the equilibrium which would exist :iJ),
the Court in regard to nationality". No such prohibition, however, was added in
the rules of the Court, though in the event of such a person being chosen, his
eligibility could always be decided by the Court. It may be noted that in 1931 and
and 1932, when Viktor Bruns, a German national, sat as judge ad hoc in cases
relating to Polish war vessels in Danzig and Polish nationals in Danzig, the Court
also included upon the bench Judge Schucking of German nationality. See Hudson;
n. 22, p. 367; and Rosenne, n. 27, p. 151.
341 See dissenting opinion of ad hoc Judge Daxner in the Corfu Channel· case,
ICJ Reports, 1948, p. 41.
;
In 1904, on the day on which Mouraweill', a Russian national, had to deliver a
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In Defence of the System of National Judges
In spite of all the theoretical and practical arguments against the
system of national judges, it is fully realized even by the critics that
it is not possible to do away with the system. Nor is it possib~e to find
a proper remedy by modification of the rights and functions of national
judges-for instance, by not giving them the right to vote. This would
result in sanctioning formally the position of national judges as . ad""
vocates of their national interests. In the present circumstances, when
national sovereignties still loom large in the international sphere, no
state would accept a court unless it is allowed to have a judge on the
344
bench.
A tribunal on which a party is not represented does not inspire confidence. As a practical proposition, therefore, it would seem,
in the light of experience, that most states would refuse to bring a case
before the Court which lacked a judge of their nationality. The appointment of ad hoc judges certainly makes it resemble, in some re":
spects, the familiar arbitral tribunal;345 but it is not a true arbitral
tribunal because ,of the presence of a large number of permanent and
"neutral" judges.
Rosenne goes a step further and advances the view that the principle
nemo judex in causa S'I.~a is not a ·principle of international law. The
voting system in UN organs, particularly in the General Assembly and
the Security:Council under Articles 18 and 27 of the Charter, is entirely
.judgement as president of the arbitral tribunal in the Venezuelan PrefeTential Claims
case, there came the news of the outbreak of war between Russia and Japan. M.
Mouraweiff used the opportunity of his presidential allocution to describe the
Japanese declaration of war 'as a wanton act of aggression and the war on the
part of Russia as a war of legitimate self-defence in the name of honour and
dignity of his country. The Japanese Minister at the Hague protested, in a letter
addressed to the Secretary of the Permanent Court of Arbitration, against the
"wrongful and unseemly use" of the Court. See Lauterpacht, n. 5, p. 216.
342 Ibid., pp. 231-2.
343 See Nicolas Politis, "How the World Court Has Functioned", FOTeign AfJaiTs
(New York, N.Y.), vol. 4, p. 451.
344 See Samore, n. 305, p. 208.
345 Corbett, n. 49, p. 136.
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different, and with one single exception [in Article 27 (3)], deliberately overrules the nemo judex principle. A weightier reason for accepting the institution of national judges, according to Rosenne, is that, unlike political organs, the Court's decisions are strictly binding. To apply
the nemo judex principle to the Court would presuppose a strict analogy
between an international and a municipal court-a clearly doubtful
proposition,346 according to him, that would discount the politIcal role
which the Court plays. The recognition of the institution of national
and ad hoc judges must be regarded as a political necessity.347
It is submitted that though the system is not strictly in accordance
with the theory of impartial adjudication, it does not affect much the
ends of justice.348 It is recognized by most writers to have served very
well. Jealous of their personal reputation, the judges have generally
been conscientious in the performance of their duties. There is, in international judges, a powerful and ever-growing consciousness that they
are the trustees of the best and most urgent hopes of humanity. Thus,
President Huber, when opening in 1925 his second session of the Court
as President, referred to the great responsibility of the members of the
Court, a responsibility which, he said, it would be too difficult to bear
but for the consciousness that "so long as our [judges'] labours. are
devoted to the cause ... we are sustained by a force which is not merely
our own".349 President Anzilotti, once referring to the "greatness of our
mission and the crushing responsibility which is ours", reminded his
colleagues of the necessary qualities to fulfil this sublime task:

How~ver essential they may be, the qualities of intelligence and culture are not

the only, nor even perhaps the most important of those necessary for the fulfilment
of the arduous task entrusted to us. An institution such as ours can only hope
to survive if it is capable of rising to a plane above national egoisms and controversies, and attain a degree of impartiality and justice as lofty as it is possible
for .human impartiality to reach. 30o
The work of judges, of course, speaks for itself. National judges have
also proved their usefulness not only in creating confidence in the
states, but also in familiarizing other judges with special features of
their national laws, and at times with their national psychology affected by the particular cases. 30l One is, therefore, tempted to agree with
346 See Shabtai Rosenne, "Sir Hersch's Concept of the Task of the International
Judge", American Journal of International Law, vol. 55 (1961), p. 868.
347 Rosenne, n. 27, pp. 146-7.
348Norman L. Hill said in 1931 that "none of the decisions ·made by the Court
thus far would have been altered by the absence of the vote of an ad hoc judge".
"National Judges in the P.C.!.J.", American Journal of International Law, vol. 25
(1931), p. 682.
349 P.C.!.J. Series C, No. 7 (1), p. 18.
350 P.C.!.J. Series E, No.5, pp. 18-19.
351 Hudson, n. 22, p. 359.
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Julius Stone that the institution is "a comparatively harmless concession to the surviving state prejudice against submission to third-party
judgement".352 Rosenne also supports this view. The system, he says,
"not only has a respectable historical lineage, but is fully justified by
the complexity of international litigation and the strong political colourings which in fact attaches to it".353 Admittedly, this is not the ideal
system. We should not forget, however, that human endeavour is faulty
at best and is a compromise between the desirable and the attainable.

Safeguards in the Selection of Ad Hoc Judges
However, if the appointment of 'ad hoc judges,. in the absence of
national judges of the parties on the bench, is considered as essential,
it is as a minimum highly desirable that these judges, who are supposed to participate with other members "on terms of complete equality",354
possess the same high qualities as their colleagues and are assured the
same high position in order to enable them, as far as possible, to act
in an objective and impartial manner. The Statute, of course, lays down
that judges ad hoc "shall fulfill the conditions required by Articles 2,
17 (2), 20 and 24 of the present Statute", and they have to make the
same solemn declaration before taking up their duties as is required
of other judges. But the provisions relating to the appointment of ad
hoc judges are not as rigorous as those relating to the nomination and
election of regular judges. Thus, they are not subject to election at all;
they are selected by their Governments. Again, it is not mandatory, but
only .preferable, that they be chosen from among persons nominated as
candidates by the national groups [Article 31 (2)], a recommendation
which is usually disregarded. 350 The Informal Inter-Allied Committee
characterized the provisions as "unsatisfactory", and proposed the
nomination of one candidate at each election of the Court by each party
to the Statute; candidates so nominated, it was suggested, should become members, though not judges, of the Court, and for a period of nine
According to Hill, the work of the Court had not been hampered by the participation of national judges. In fact, he asserted, they had contributed positively
to the achievements of the Court through the representation of different legal
systems and by their efforts they had increased the confidence of nations in the
tribunal. Hill, n. 348, p. 683.
352 Stone, n. 65, p. 115.
353 Rosenne, n. 27, p. 148.
354 In the very nature of things it is not possible to assure to ad hoc judges equal
participation at every stage of the proceedings in a case. Thus, under Art. 29 of
the Rules of the Court they are not to be "taken into account for the calculation of
quorum." Their presence is not necessary for orders relating to conduct as distinguished from the decision of a case. The Court may also consider an application
for the indication of interim measures of protection in their absence. See HudSon, n.
22, pp. 367-9; and Rosenne, n. 27, pp. 151-2.
355 Hudson, n. 22, p. 363; and Rosenne, n. 27, p. 148. Since 1946, only Spiropoulos,
judge ad hoc in the Ambatielos case, complied with this condition.
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years they should automatically be the national judges of their· respec356
tive countries without the necessity of any special appointment.
In
1954, the Institut de Droit International suggested that the appointment
of ad hoc judges should be entrusted to the national groups of the Permanent Court of Arbitration or the national groups appointed by the
Governments in pursuance of Article 4 (2) of Statute. 357 However commendable these proposals may be, doubts have been expressed
whether they will go very far in guaranteeing the qualifications of ad
hoc judges so long as they are not subject to some form of international
election like other titular judges.3G8 It is submitted, however, that even
the system of election by the political bodies cannot be relied upon for
the appointment of best qualified candidates. On the other hand, the
present system, though not entirely satisfactory, has served the purpose
well and the calibre of a great many ad hoc judges has been such as to
inspire confidence in their objectiveness and impartiality. In a number
of cases persons who acted as judges ad hoc were elected to the membership in the Court.359
Before we leave the question of national judges, it may be pointed
out that one guarantee of impartiality does exist in the form of a recognition of the principle that a national of a party should not have the
deciding vote. In case of an equally divided Court, although normally
the President or acting President of the Court votes again to break
the tie, he is denied the right to exercise this Presidential functio;t when
his state is a party [Rules, Article 13 (1)]. This much disqualification
may be of minor significance when compared with the suggestion that,
to secure impartiality, every national judge should be disqualified.
This last suggestion, however, is of such magnitude that it would, as
we have explained in detail above, probably wreck the Court.
APPRAISAL

The above discussion has sufficiently demonstrated the numerous difficulties involved in the composition of the international courts, and a
long, persistent, and valiant struggle to overcome them and find out a
satisfactory system for the selection of judges for the establishment· of
impartial and independent courts which may inspire confidence in all
states and help in solving .international disputes in a peaceful· and
civilized manner. One can hardly claim, however, that even the present
International Court of Justice isa perfectly faultless court. Its conReport of the Informal Inter"-Allied Committee, n. 32, para 41.
357 Quoted in Hudson, n. 233, pp. 14-15.
358 Rosenne, n. 27, p. 149.
359' For instance, Schucking, Count Rostworwski, Fromageot, and Charles de
Visscher. In a few cases, however, the appointments may be said to have been somewhat questionable. See Hudson, n.22, p. 365.
356
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stitution still contains many imperfections, and it will still require years
of further struggle and, more important, almost a revolutionary change
of heart on the part of the present fully sovereign members of the international community, to remedy most of these defects.
But in spite of all the imperfections and weaknesses of the International Court, it still is "one of the noblest international institutions
we have achieved in modern times, designed to preserve peace on
earth".360 The greatest jurists of the world have almost unanimonsly
acclaimed the work of the Court. Judge Jessup expressed the feelings
of the competent professional opinion when he said that "by and large
the' judgements of the two permanent international courts give those
courts a reasonable claim to be included among tribunals of 'acknowledged impartiality' ".361 William Samore hardly exaggerated the position
by declaring that "sweeping allegations or 'historical statements' to the
contrary, the scales of justice at the international level have generally
been balanced with as pleasing a degree of impartiality as ever graced an
American Courthouse".3{l2 It is, of course, possible to disagree with
some of the decisions here and there, but, generally speaking, the
quality and integrity of the Court's decisions are accepted by commentators as excellent.
In spite of all the political aspects of the election process, the present
method has succeeded on the whole in the appointment of praiseworthy
judges. Probably not all the judges have been the best available, but
all selected have met the qualifications required. It is true that the
factor of nationlity has been promin~nt during elections. But so long
as the successful candidate was qualified, the fact that another candidate
equally or even more qualified could not be elected may be regretted
but should not be a ground for strenuous criticism. 363 Even though a
few candidates might have been elected. because of political considerations, a vast majority of the judges have been eminent jurists.364
After the election is over, we may emphasize, the Court is given
every facility to maintain its independence. So much so that it has been
located at The Hague so that it might permit a measure of detachment
from the political atmosphere of the seat of the United Nations. Moreover, it shares with the General Assembly the distincton of being the
only principal organ which neither submits, nor is expected to submit,
annual reports to any other organ. This means that the judicial activi360 E. Foda, The Projected Arab Court 01 JtlStice (The Hague, 1957), p. 168.
:l61 Jessup, n. 79, p. 120; see also Arthur Larson, ''The Law Structure of Peace",
n. 104, p. 505; "World Rule of Law: Is it Practical?" (Danforth Foundation Project
Lecture delivered on Nov. 3, 1959, in East Carolina College, Greenville, N.C.), p. 13;
Briggs, n. 105, pp. 25-28.
362 Samore, n. 305, p. 194.
353 See Hudson, n. 58, p. 144; see also Rosenne, n. 27, p. 138.
364 See Samore, n. 305, p. 196.
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ties of the Court are never the subject of discussion, let alone approval,
by any other organ. 365 The General Assembly does consider the budgetary and administrative aspects of the Court, but never on the basis
of an annual report submitted by the Court. More than a formal importance attaches to this according to competent observers, for it clearly
implies complete functional independence of the Court.366 Moreover,
the judges have approached their task almost with a religious sense of
duty and determination on judicial impartiality. As an experienGed
judge of the International Court has said, the Court thus works "in an
'ivory tower' isolated from all political pressures and national prejudices: A 'tower' in which there is neither east nor west; and to which
no allegiance is admitted, other than the pledge to perform the judicial
duties and exercise the judicial powers honourably, faithfully, impartially and conscientiously".367

a fairly convincing argument in defence of the Court's integrity could
be made out and the Advisory Opinion did not justify a loss of faith in
the Court.370 John W. Davis declared that there was "nothing whatever
to warrant the conclusion that the eight judges in the majority were
guided by political motives from which the seven in the minority were
miraculously delivered".371 Fleming remarked that in fact the objectors
were so totally political and nationalistic in their thinking that they
could not conceive of judges on a World Court acting upon anything
but political bias. 372

Court's Criticism Unfounded
In spite of all these facts, however, it must be mentioned that the
Court has not been free from imputations of partiality and political
motivation, howsoever untrue these allegations might have been. The
judges even of "neutral" countries in a dispute have many times been
suspected of following the political views of their own Governments.
Thus, the Lotus case was widely criticized on this ground'; it was said
that judges belonging to maritime states were all opposed to the Court's
conclusions and that only the other judges had favoured them. But,
as Hudson points out, it is clear that this was not true of the American,
Japanese, and Italian judges, who favoured the Court's judgement. In
the A'UStro-German C'UStoms Union case, where the advisory opinion
was adopted by 8 votes to 7, it was widely thought that the judges who
constituted the majority were guided by their national sentiments. The
Court was, moreover, accused of converting a legal guestion into a
political one and deciding "it on considerations involving exclusively
political speculation".368 It was declared that the Court was "nothing
but a political body".369 But some other writers have pointed out that
365 The Annual Report of the Secretary-General on the work of the UN Organization, of course, includes a section on the Court in its chapter devoted to legal questions. The yearbook of the Court is in some respects equivalent to an annual report,
but it is entirely unofficial in character and is issued simply for general information.
See Rosenne, n. 2:l, p. 44.
366 Rosenne, ibid.
367 John E. Read, "The Place for International Law and Justice in the Years to
Come", in Report of the 48th Conference of the International Law Association held
in 1958 (London, 19'59), p. 663.
368 Edwin M. Borchard, "The Customs Union Advisory Opinion", American Jouriwl
of International Law, vol. 25 (1931), pp. 11-16.
369 Hiran Johnson, quoted by D. F. Fleming, United States and the World Court
(New York, N.Y., 19'45), p. 98.
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It is not difficult to find such criticisms of the Court's decisions in
some other cases as well; but none of them stands the test of reason. 373
It is sometimes alleged or implied that judges vote merely according
to the views of their Governments. 374 Nothing could be farther from

370 P. C. Jessup, "The Cl.lstoms Union Advisory Opinion", American Journal of
International Law, vol. 26 (1932), pp. 105-10. See also Hudson, n. 22, p. 360; Lissitzyn,
n. 82, pp. 53-54.
371 John W. Davis, "The World Court Settles the Question", International Conciliation (New York, N.Y.), no. 2:l7 (February 1932), p. 78.
372 Fleming, n. 369, p. 97.
373 Thus in the Corfu Channel case, it is asserted, "all of the Court members from
Russian-bloc states voted in favor of Albania." Richard H. Hedrich, "Conservative
and Progressive attitudes manifested by members of the lC.J." (thesis, Ph.D., the
University of Maryland, 1959), p. 89. We find, however, that in the preliminary
jurisdiction aspect of the Corfu Channel case, three Communist judges, Winiarski
(Poland), Zoricic (Yugoslavia) and Krylov (RUssia) concurred with the majority
in rejecting Albania's preliminary objections, while Albania's ad hoc judge dissent~
ed. When the Court reached the merits of the case the Communist judges dissented
from the opinion of the Court which held Albania responsible for explosions in her
waters. After that, in the decision about the fixing of the amount of compensation
due from Albania, the Polish and the Yugoslav judges again voted with the
majority, while the Russian and Albania's ad hoc judge dissented. With this record,
nobody can say that judges vote only on the basis of political views.
About the decision in the case of Right of Passage over Indian Territory, it was
felt by a few superficial observers that the pronouncements of the various judges
of the Court were "in consonance with the political alignments of the countries
they represent". See Editorial, Indian Express (New Delhi), 14 April 1960, P. 6. A
close perusal of the voting record in the case on different issues clearly shows that
such an allegation has absolutely no basis.
But see for a widespread, bitter criticism of the judgement in the South-West
Africa cases, Earl W. Foell, "World Court Decision Fans African Members",
Christian Science Monitor (Boston, Mass.), 20 July 1966; Joint Statement by 61
Asian and African Countries, Hindustan Times (New Delhi), 13 August 1006; and
Statement by Swaran Singh, India's Foreign Minister, in the Parliament of India
on 2 August 1966. Hindustan Times (3 August 19·56); Cape Times (Cape Town),
20 July 1006; The Age (Melbourne), 23 July 1966; Times of India (New Delhi), 26
August and 12 Dctober 1966; R. P. Anand, "International Status of South-West
Africa", in Studies in International Adjudication, (Delhi, 1009), pp. 119 ff.
H74 See above Hearings before the US Senate Foreign Relations Committee.
Schweppe, "The Connally Reservation should not be withdrawn", American Bar
Association Journal, vol. 46 (1960), p. 733.
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truth. The closest-knit group of states, politically speaking, in international relations still is the Communist bloc. But the voting records
of judges belonging to this bloc show no corresponding solidarity.
Thus, it is to be found, according to the detailed study made by Liacouras, that up to 1960, Judge Winiarski of Poland, in the 21 judgements in which he participated and which involved 45 issues, voted
with the majority 33 times and with the minority 5 times; and in no
case was he alone in his view dissenting from the judgement of the
Court. Combining the votes of the two successive judges of the Soviet
Union, Krylov and Kojevnikov, during the same period, we find that
they, in 15 judgements involving 35 issues, voted with the majority 21
tiines and with the minority 14 times. Judge Zoricic of Yugoslavia,
whose term expired in 1958, in 13 judgements in which he participated
and which involved 36 issues, voted with the majority 26 times and
with the minority 4 times. 375 Between 1961 and 1968, Judge Winiarski
participated in 7 judgements involving 12 issues, voting with the majority 10 times and with the minority 2 times. During this period, th~
Soviet judge, Koretsky, in the same cases voted with the majority 9
times and with the minority 3 times. And never were they alone in
their views. There are more than a dozen instances in which the votes
of judges from Communist countries have contradicted one anbther. 376
In addition to Communist and anti-Communist blocs, there are other
common interests which may be said to be affected by a Court. decision;
;IS, for example, colonial and anti-colonial states, big powers and small
Powers, developed and underdeveloped states, maritime states and nonmaritime states, three-mile-limit states and more-than-three-mile-limit
states. We may add more, The cynic may say that some of these interests are not vital enough to disturb solidarity. But the question is,
where is the line to be drawn? In fact it is difficult to find any political
divisions on the Court and its record so far shows that it can competently and objectively dispose of international disputes without being entangled in such political controversies. 377 Deprecating the criticisms
that were so freely and commonly made before the US Senate Foreign
Relations Committee in 1960 against the integrity of the Court and the
impartiality of its judges, Briggs said:

experience, but· a morbid fear of foreigners and of the integrity. impartiality and
knowledge of the law of foreign judges. At this level, the correlation between
apprehensive ignorance, on the one hand, and lack of confidence, on the other. is
almost 100%.378

Court Merely a Reflection of the International Society
Although impartiality is a characteristic which is universally prized
in a judicial tribunal, it must never be forgotten that the impartiality
of a tribunal is always relative, never absolute. The ideal of absolute
impartiality is hardly ever attained even in the judicial organs of the
bestorganizei states. Moreover, a comparison between relatively small,
compact, homogeneous, and highly integrated courts functioning in an
integrated society on the one hand, and a comparatively large, unhomogenous International Court functioning among only a very small number of sovereign states interconnected and rent by a complex' system
of political, economic, and ideological bonds and antagonisms, shows
the difficult task of the WorId Court. Lissitzyn, with his characteristic
sharpness, has said that the impartiality of any organ is limited by the
framework in which it operates. A court is an organ of the community,
and its basic function is to serve the needs of the community.379 Naturally enough, it depicts, to some extent, the strength as well as the weakness of the international community. It is neither necessary nor perhaps
desirable to adopt the standards of national courts in the international
field. The Court has indeed proved to be one of the most useful organs
of the United Nations. Its reputation has all along been good. Governments on the losing side generally refrain from impugning the integrity
of its motives. It may be said without much fear of opposition that the
Court has gained prestige. In these circumstances, one is inclined. to
agree with the view that "distrust of the competence and impartiality
of the International Court of Justice is scarcely the reason why Govern.,.
ments do not submit their cases to that tribunal".380

The muddy flow of misrepresentation about the Court and its judges to which the
U. S. Senate has recently been subjected is demonstratably the product of ignorance, prejudice and fear-not a rational fear or caution based on knowledge or

!

37(; Liacouras, n. 19, TABLE
376

4, following p. 453a.
See Larson, "The Facts, the Law and the Connally Amendment", n. 104, pp.

110-11.

377 Professor Schwarzenberger opines: "The World Court is one of the few international institutions of significance where East and West co-operate in perfect
harmony." "States' Attitude towards the I.C.J.", Current Lega.L ProbLems (London),
vol. 4 (1951), p. 33.
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·378 Briggs, n.

105, p. 31.
n. 82, p. 58.
380 Jessup, n. 79, p. 124.

3711 Lissitzyn,
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JURISDICTION OF INTERNATIONAL COURTS

Jurisdiction based on Consent
The one and all-embracing claim in regard to the jurisdiction of
courts, which is also the cause of their greatest weakness, is that they
may not decide any dispute between the sovereign members of the
international community unless specifically empowered to do so by the
parties in dispute. In other words, unlike any other organized and
civilized community, the members of the international society claim to
be judges in their own cause unless they agree, through their own sweet
will or perhaps under political pressure, to submit their disputes to
third-party settlement, whether the court is formed ad hoc or permanently, or whether the body is a conciliation commission or a political
body. Thus it is widely asserted and universally admitted that no state
is bound to submit its disputes to an international body witho,ut its con~
sent. As the Permanent Court of International Justice stated in its oftrepeated famous judgement in the Eastern Carelia case:
It is well_established in international law that no state can, without its consent,
be compelled to submit its. disputes with other states either to mediation or to
arbitration or to any other kind of pacific settlement.!

This principle, which has a long historical lineage, has been iterated
and re-iterated by the Permanent Court of International Justice, and its
successor the present International Court of Justice, in a number of
their judgements. Both the World Courts have made it clear beyond
doubt that the jurisdiction of an international court "depends on the
will of the parties'? or "on the consent of the respondent"3 and that
4
the jurisdiction exists only in. so far as the states have accepted it.
A necessary consequence of the dependence of the jurisdiction of the
1

Advisory opinion concerning the Status of Eastern Carelia, series B, no. 5.

pp.2 Rights
27-28. of Minorities in Upper SHesia, series A, no. IS, p. 22; and the Anglo
Iranian Oil Co. case, ICJ Reports, 1952, J9p. 102-3.
3 Mavrommatis Palestine ConC'essions case, series A, no. 2, p. 16.
4 See Peace Treaties case, ICJ Reports, 1950, p. 71; Ambatielos case, ibid., 1953,
p. 19; Monetary Gold case, ibid., 1954, p. 32; Nottebohm case, ibid., 1953, p. 122; Corfu
Channel case (Prel. Obj,) , ibid" 1948, p. 27; also see Manley O. Hudson, Permanent
Court of International Justice 1920-1942. (New York, N.Y" 1943), p. 410; Shabtai
Rosenne, The International Court of Justice (Leyden, 1957), pp. 260 fl.; and R. P.
Anand, Compulsory Jurisdiction of the International Court of Justice (Bombay.
1961), pp. 117 fl.
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international courts on the consent of the states is that an international
court is always a tribunal with special and limited powers, and although
it has the right, as we shall see, to pronounce upon its own jurisdiction,
its powers are limited by the terms of the agreement between the parties under which the dispute is submitted to it. Thus as umpire Plumley of the French-Venezuelan Claims Commission of 1902 said in the
case of the French company of Venezuelan Railroads:
The limits of this honourable commission are found and only found in the instrument which created it, the protocol of Feb. 19, 1902. An arbitral tribunal is one
of large and exclusive powers within its prescribed limits, but it is as impotent as
a morning mist when it is outside these limits. 5

Similarly, in the Postal Treaty caSe before the Italian-Venezuelan
commission, the umpire declared:
It is to be borne in mind that claimants presenting themselves before this commission appear before a body of limited powers, and are to be regarded as accepting its drawbacks in consideration of anticipated benefits. 6

It is in the same vein that the Permanent Court of International Justice declared in the Mavrommatis Palestine Concessions case that
its jurisdiction is limited, that it is invariably based on the consent of the respondent and only exists insofar as this consent has been given,

and furtherthat it must satisfy itself that the suit before it, in the form in which it has been
submitted and on the basis of the facts hitherto established, falls to be deCided
by application of the clauses of the Mandate. 7

While dissenting from the judgement of the Court, Judge Moore fully
endorsed this point. He declared:
Ever mindful of the fact that their judgments, if rendered in excess of power, may
be treated as null, international tribunals have universally regarded the question
of jurisdiction as fundamental. ... The international judicial tribunals so far created
have been tribunals of limited powers. Therefore no presumption in favour of their
jurisdiction may be indulged. Their jurisdiction must always affirmatively appear
on the face of the record. 8
5 Reports of International. Arbitral. Awards, vol. 10, p. 348. See also Jackson;· H.
Ralston, The Law and Procedure of International Tribunal.s (Stanford, ·Calif., 1926);
p.43.
6 Reports of International. Arbitral Awards, vol. 10, p. 498.
7 See n. 3, p. 16.
8 Ibid., p. 60.
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Jurisdiction Must be Proved up to the Hilt
An international tribunal derives its life and vitality from the agreement of the parties. It is, therefore, essential that the courts remain
within their limits in order to have effect and force, especially when
there is no execution machinery and there is not the slightest possibility
of establishing one in the near future. The danger of any other course
was clearly set forth by Chief Justice White in his award in the boundary dispute between Panama and Costa Rica. Referring to the need
and duty of avoidance of "discretion or compromise or adjustment,
beyond the domain of rightful power", he declared:

powers. 12 In particular, the World Court has exhibited a general "temper of caution" and has persistently maintained an "attitude of restraint
in relation to the question of its jurisdiction".13 As is of course wellknown, states, when appearing before the Court as defendants, show no
reluctance to plead that they have not conferred jurisdiction on the Court
in regard to the matter in dispute, and in fact the majority of the judgements given by the two Courts have been concerned with them in one
way or another. Both the Courts have examined such pleas with "meticulous care"14 and, as the protracted history of many a case before them
demonstrates, they have been exceedingly careful in scrutinizing their
Jurisdictional powers. 15 They have always been of the view that consent of parties must be strictly proved and, in the Free Zones case, the
Permanent Court in fact went so far as to state "that every Special
Agreement, like every clause conferring jurisdiction on the Colirt, must
be interpreted strictly".16 In the Anglo-Iranian Oil Co. case, the International Court, apparently not considering its reliance on the "natural
and reasonable" reading of the text to be decisive, went to the length
of an examination of historical material in support of Iran's contention
that its declaration accepting the jurisdiction of the Court applied only
to disputes relating to application of treaties accepted by Iran after the
ratification of the said declaration, thus barring the Court's jurisdiction
in that caseY The case relating to Monetary Gold Removed from.
Rome is another example of the Court's extreme cautiousness about
the need of consent of all the parties to a dispute as a basis of ifs jurisdiction. In this case, relying on the Declaration made in 1951 by the
United States, the United Kingdom, and France relating to the dis-

No more fatal blow could be struck at the possibility of arbitration for adjusting
international disputes than to take from the submission of such disputes the element of security arising from the restrictions just indicated. 9

Without going into the details as to what constitutes "excess of juristion" ina particular case, it may be remarked that there is wide agreement among writers, supported by the practice of states, that an award
or a judgement of an international tribunal "is null in the measure
that the tribunal has manifestly and in a substantial manner passed
beyond the terms of submission, express or implied".l0 It has, therefore, been repeatedly emphasized that an international court should be
extremely careful in assuming jurisdiction, which must be proved up
to the hilt. Nothing should be done which might create an impression
that the court, in an excess of zeal, assumed jurisdiction where none
in fact had been conferred upon it.

Exhibition of Caution on the Part of International Courts
Conscious of their limitations, international courts have generally
been careful in assuming jurisdiction and have only in a very
few casesl l been charged with exceeding their ac~nowledged
9 Reports of International Arbitral Awards, vol. 11, p. 546.
Also quoted by
Kenneth S. Carlston, The Process of ,International Arbitration (New York, N.Y.,
1946), p. 64. See also US-Mexican Claims Commission, Reports of International
Arbitral Awards, vol. 4, p. 23.
10 Carlston, ibid., p. 81. See, for a number of authorities cited by Carlston in
support of his conclusion, ibid., pp. 81-84. It may be mentioned, however, that
not all departures from the terms of the compromis will lead to nullity. It depends upon the substantial character of the departure, the prejudice involved, the
practice of tribunals, the acquiescence or otherwise of the injured party, and
several other factors. See, for details, ibid., pp. 85 ff.
11 Thus,among the important disputes in which such excess of jurisdiction has
been alleged are the Northeastern boundary dispute (between the United States
and Great Britain), Cerruti case (between Italy and Colombia), Chamizal boundary
dispute (between the United States and Mexico), Argentine-Chilean boundary dispute, the Orinoco Shipping case (between the United States and Venezuela), the
boundary dispute between Panama and Costa Rica and the Hungarian Optants
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dispute (between Romania and Hungary). See, for these and other cases, Carlston,
ibid., pp. 88 f( and Ralston, n. 5, pp. 42 ff.
12 Ralston, n. 5, p. 42.
18 H. Lauterpacht, The Development of International Law by the International
'
C01trt (New York, N.Y., 1958), p. 91.
14 Lauterpacht, ibid. See, for a similar view, Report 011 the Self-Judging Aspect
of the United States Domestic Jurisdiction Reservation with Respect to the InteTnational Court of Justice, Prepared by a Special Committee of the American Bar
Association, Section of International and Comparative Law (Washington,' D.C., 1959),
p. 36 ff. The Report opines that the International Court "has not been prone to
expand its powers", has "acted with conservatism, and has given rise to far more
confidence in its judicial standing, scholarship and impartiality than has in fact
been generally accorded it by the various nations". ibid., pp. 36 and 42.
15 See, for a thorough and interesting examination of cases relating to Certain
German Interests in Polish Upper Silesia, Mav1"Ommatis Palestine Concessions,
Monetary Gold Removed from Rome, Phosphates in Morocco, Anglo-Iranian Oil
Company' and sonie other important cases, Lauterpacht, ibid., pp. 91-101.
16 Series A/B, no. 46 (1932), p. 139. But see Lauterpacht, ibid., p. 339, where
he opines that the principle of strict interpretation was merely obiter. There was
also a suggestion of restrictive Interpretation of jurisdictional provision in the
Phosphates in Morocco case. See Lciuterpacht, ibid., p. 340.
17 IC.T Reports, 1952, p. 105.
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bursement of some gold removed from Rome in 19'43 by the German
authoriti~s and belonging at that time to Albania, Italy applied to the
Court requesting it to adjudge two questions: (i) whether any share
of the gold that would be due to Albania should be delivered to Italy
rather than to Albania in partial satisfaction for the damage caused' to
Italy by the Albanian law of 1945; (ii) and in the event of its finding
that it belonged to Italy, whether the claim of the United Kingdom,
in respect of the unsatisfied judgement of the Court in the Corfu Chan,.
nel case, or of Italy to receive the gold should have priority. But
although Italy brought the matter before the Court, it subsequently
raised the issue of jurisdiction of the Cciurt on the, ground, inter alia,
that Albania was not a party to the proceedings. 18 The Court, realizing
that the main question under dispute was the claim of Italy against
Albania for redress of an alleged international wrong, upheld the preliminary objection. It said:

sume jurisdiction without clear proof of the intention of the parties to
confer jurisdiction upon it, is further evidenced by the Court's examination of its jurisdiction ex officio, proprio motu, even in the absence
of an objection by a party. Thus in the Administration of Prince Von
Pless case, the Court raised of its own accord the question of its jurisdiction,22 and in the Appeals from the Hungaro-Czechoslovak Mixed
Arbitral Tribunal case, it asked for the views of the parties on a question
of jurisdiction.2S To guard itself "against stepping outside the bounds
of its statutory competence", even though the danger has not been
pointed out by a party, has in fact come to be regarded as a duty of the
Court.24 As Judge Urrutia said:
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The Court cannot decide such a dispute without the consent of Albania. But it
is not contended by any party that Albania has given her consent in this case
either expressly or by implication. To adjudicate upon the international responsibility of Albania without her consent would run counter to a well-established
principle of international law embodied in the Court's Statute, namely, that the
Court can only exercise jurisdiction over a state with its consent,19

Although Albania was a stranger to the proceedings, the Court emphasized:
Where, as in the present case, the vital issue to be settled concerns the international responsibility of a third state, the Court cannot without the consent of that
third state, give a decision on that issue binding upon any state, either the third
state, or anyone of the parties before it.2o

; Accordingly, the Court held that it had no jurisdiction to adjudicate
upon the claim of Italy against the United States, the United Kingdom,
and France that these states should deliver to Italy the gold that might
otherwise be due'to Albania; and that it had no jurisdiction even
though Italy and the three other Powers had agreed to accept its juris.
diction. 21

Examination of Questions of Jurisdiction proprio motu
The fact that the International Court has not been disposed to as'1,8 Italy did not consider that any question relating to the Jurisdiction arose in
regard to the second question relating to the priority between the British and
Italian claims., See Rosenne, n. 4, p. 102.

I~ICJReports, 1954, p. 32.
20

Ibid.,p. 33.

See also Rosenne, n. 4, pp. 261-2.

2i See very' interEsting implications of this near unanimous decision, Laute:r-,.,

pacht, n. 13, pp, 343-4.

It is not only the right, but the duty of the Court ex officio to make sure of its
jurisdiction, that is of its power to take cognizance of a case in accorda;J.ce with
the texts governing the said jurisdiction.25

The duty is expressly enjoined upon the Court under Article 53 of
the Statute relating to judgement by default to satisfy itself, both with
regard to the jurisdiction and the merits, that the claim is well founded.

Mitigation of the' Strictness of the Principle
(a) Effectiveness of Jurisdiction
But though the need for consent of the parties for the World Court
to have jurisdiction is not open to question, and the principle of exacting interpretation of jurisdictional clauses applies to the original instrument said to confer jurisdiction, as Judge Lauterpacht explains, once
that is established, the Court will not let its jurisdiction be defeated
by purely technical considerations or limitations not appearing on the
face of it. Relying on the requirement of good faith, it will try to
make the original agreement effective. Thus in the Electricity Company
of Sofia and Bulgaria (preliminary Objection) case, the parties were
bound by two instruments intended to confer jurisdiction on the Court:
by the declarations 'accepting the Court's jurisdiction under Article 36
(2) of its Statute (Optional Clause), and by a more comprehensive
treaty of 19'31 providing for conciliation, arbitration, and judicial settlement. The question to be decided by the Court was whether the
latter, being more comprehensive and of a later date, replaced the former-a problem which became relevant because the condition of exhaustion of local remedies was attached to the Treaty but not to the
22 Series A/B, no.

52, pp. 15-16.
See Hudson, n. 4, pp. 418-1.9 and Lauterpacht, n. 13, pp. 347-8.
'24 See Hudson, ibid., and Lauterpacht, ibid., p. 102.
25 Electricity Company case, series A/B, no. 77. pp. 102-3. See also a similar view
expressed by J'Udge McNair in the Anglo-Iranian Oil Co. case. ICJ Reports, 1952,
p. 116.
23
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declarations under the Optional Clause, and the local remedies had
not in fact been exhausted. The Court held that the treatyo£ 1931
did not apply. It said:
The multiplicity of agreements concluded accepting the compulsory jurisdiction is
evidence that the contracting parties intended to open up new ways of access
to the Court rather than to close old ways or allow them to cancel each, other
out with the ultimate result that no jurisdiction would remain.

The Court pointed out that there was no justification for holding that
in accepting a more extensive obligation, the parties intended to weaken the obligations which they had previously entered into for a similar
purpose. It followed that the Treaty of 1931 could not be adduced to
prevent the declarations from exercising their effects and the dispute
26
'thus being submitted to the Court.
Another example of the application of the principle of effectiveness
in the matter of jurisdiction can be found in the cases where the Court
has held that the conferment of jurisdiction to decide upon the question of liability includes also the jurisdiction to assess damages due by
the party held to be responsible. 27 Thus in the case relating to Certain
German Interests in Polish Upper Silesia, the Court held that Article
23 of the Geneva Convention of May 1922, conferring jurisdiction upon
the Court in regard to the differences relating to the interpretation and
application of ~ertain articles of the Convention, also empowered it to
decide differences relating to reparation due for a disregard of a treaty
and that it was not necessary that this should be expressly laid down
in a treaty. The Court said:
An interpretation which would confine the Court simply to recording that the
Convention had been incorrectly applied ...• without being able to lay down the
conditions for the re-establishment of the treaty rights affected, would be contrary to what would, prima facie, be the natural object of the clause; for a jurisdiction of this kind, instead of settling a dispute once and for all, would leave
28
open the possibility of further disputes.

It is on similar grounds that the Court declared in the Corfu, Cha:ltnel
case 'that "if ... the Court should limit itself to saying that there is a
duty to pay compensation without deciding what amount of compensation is due, th<: dispute would not be finally decided."29

(0) Form of Consent
The rigidity of the principle of consensual basis of jurisdiction is
Series A/B, no. 77, p .76.
27 See Lauterpacht, n. 13, p. 245.
28 Series A, no. 9 (1\)27), p. 23.
29ICJ Reports,. 1949, p. 26.' Also see Lauterpacht, n. 13, pp. 246-7.
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further mitigated in the case of the World' Court, because of 'its per~
manent nature, by the form or lack of form in which the consent may
be expressed. In the case of an arbitration case, as is well known, a
~pecial agreement has got, to be made (compromis) and the tribunal
formed, before the dispute can be brought before it. Under the Statute
of the International Court, however, as the Permanent Court said in
a passage in the Minority Schools case, which was subsequently quoted
and followed in the Corfu Channel case:
The acceptance by a state of the Court's jurisdiction in a particular case is not
... subordinated to the observance of certain forms such as, for instance. the previous .conclusion of a special agreement.30

WhJe the consent may, of course, be expressed by special agreement or by declarations accepting the compulsory jurisdiction of the
Court, &msent may also be communicated informally after the initiation of the proceedings by a unilateral application, say during the course
of the proceedings (foru,m prorogatum), or in some other way. As
Judge Lauterpacht explains:
Exercise of jurisdiction by virtue of the principle of forum prorogatU1n takes place
whenever, after the initiation of proceedings by joint or unilateral application,
jurisdiction is exercised with regard either to the entire dispute or to some aspects
of it as the result of an agreement, express or implied, which is given by either
or both parties and without which the Court would not be in a position to exercise jurisdiction. 31

Thus in the Mavrommatis Palestine Concessions case, the Permanent
Court held that the absence of one party's consent to jurisdiction when
proceedings were instituted was'cured by a subsequent consent to jurisdiction, though given outside and without specific reference to the
proceedings before the Court. In this case, Greece instituted proceedings against the United Kingdom under Article 26 of the Palestine
Mandate, but the application also related in part to the Tteaty of LauHanne, which, at the time of the filing of the application, was not in force.
As the application was defective to that extent, the respondent state
filed a prelim:nary objection. Before the judgement was given, howwer, the Treaty of Lausanne cam.e into force and the Court recognized
that this fact, though extraneous to the proceedings, perfected its jurisdlction. 32 In the case' of Rights of Minorities in Upper Silesia., the Court
dm:ived its jurisdiction from the fact that the respondent in its counter('I1He argued the case and raised no objection to the jurisdiction; the
ohjection was raised in the rejoinder. Overruling the objection the
Court declared:
'
1111 Series A, no. 15, p. 23.
III Lnuterpacht, n. 13, p. 103.
II'J Series A, no. 5 (1925).
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•.. there seems to be no doubt that the consent of a state to the submission of a
dispute to the Court may not only result froni an express declaration, but may
also be inferred from acts conclusively establishing it. It seems hard to deny that
the submission of arguments on the merits" without making reservations in regard
to the question of jurisdiction, must be regarded as an unequivocal indication of
the desire of a state to obtain a decision on the merits of a Suit. 33

contention of Albania that initiation of proceedings by way of unilateral
application was only possible when compulsory jurisdiction was alleged
to exist and that in all other cases proceedings could only be instituted
by special agreement, the Court reminded that Article 32 (2) of its Rules
merely required the applicant to state "as far as possible" the provisions on which the applicant founded the jurisdiction of the Court. In
fact it is instructive to note that when the Rules of the Court were revised in 1936, the expression "as far as possible" was purposely introduced with the express intention of rendering possible unilateral applications not based on any specific text. 3S
Although no specific question of forum prorogatum arose in the Haya
de La Torre case, the Court found occasion to reaffirm the principle. It
said:

This was indeed, as Lauterpacht correctly points out, a startling judgement, an innovation, pregnant with potentialities, in the traditional method of conferring jurisdiction upon international courts by formal treaties, subject to ratification, circumscribing carefully the powers of the
tribunal and guarded with vague and wide reservations. An unguarded statement or an act of an agent, or even an omission on his part,
might be deemed sufficient to confer jurisdiction on the Court, and this
seemed to some to be against the solemn insistence of the Court on the
will of states 'as the sole source of its jurisdiction. It is for these; reasons
that the Court has been careful, as we shall see presently, of the necessity of restraint in construing jurisdiction merely on the basis of implied
consent. 34
This practlce of the Permanent Court was not only continued by its
successor, the International Court of Justice, but taken even further.
Thus in the Corfu ChanneL case, the Court said that there was nothing
to prevent the acceptance of its jurisdiction "from being effected by two
separate and successive acts, instead of jointly and beforehand by special agreement". In this case, after the United Kingdom had brought
the case be!ore the Court by unilateral application pursuant to the recommendation of the Security Council to submit the dispute to the Internat'onal Court, Albania addressed a communication to the Court in
which, while objecting to the manner in which the dispute had been
brought before the Court by a unilateral application instead of a special
agreement, it agreed to appear before the Court. The Court not only
held that this letter constituted "a voluntary and indisputable acceptance of the Court's jurisdiction", but, as Rosenne suggests, went considerably further than the previous Court's precedents 35 in suggesting
that "separate action of this kind was in keeping with the respective
position of the parties in proceedings where there is in fact a claimant,
the United Kingdom,and a defendant, Albania".36 Although a unilateral arraignment does not confer jurisdiction on the Court, it was made
absolutely clear by this judgement that this was not an improper mode
of proceeding, or an abuse of the process of the Court.37 Rejecting the
3,3 Series A, no. 15 (1928), p. 24. The Court reaffirmed this ruling in the Choriow
Factory case. Series A, no. 17, p. 37.
34 See Lauterpacht, n. 13, pp. 202-3.
35 Rosenne, n. 4, p. 292.
36ICJ Reports, 1948, pp. 27-28.
37 See a very interesting discussion in Rosenne, n. 4, pp. 292-3.
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The parties have in the present case consented to the jurisdiction of the Court. All
the questions submitted to it have been argued by them on the merits. The conduct of the parties is sufficient to confer jurisdiction on the Court. 3 9

In spite of all this latitude in relation to the expression of consent as
a basis of jurisdiction as evidenced by these cases, it must be remembered, however, that they do not signify anything more than that the
Court wiU not subjectacceptanGe of its jurisdiction to the form in which
the consent is expressed and that it will not permit a party to withdraw consent which, in good faith, must be assumed to have been given
by word or by conduct. But no consent can or will be assumed if it is
clear from the outset that a state is not willing to submit the matter
in dispute to adjudication. Thus in the AngLo-Iranian OiL Co. case, after
Iran had rejected the invitation to submit the matter to the Court contained in the application, the United Kingdom argued that ,Iran had, by
its action In contesting the admissibility of certain claims put forward
in the applicant's memorial which could only be decided if the Court
had jurisdiction, conferred jurisdiction on the Court on the principle
of forum prorogatum. The Court in rejecting this contention of the
United Kingdom clearly stated the limitations of the doctrine. It said:
The principle of forum prorogatum, if it could be applied to the present case,
would have to be based on some conduct or statment of the Government of Iran
which involves an element of consent regarding the jurisdiction of the Court. But
that Government has consistently denied the jurisdiction of the Court.

It was true that it had also submitted objections not directly relevant
to the question of jurisdiction, but these were intended only for the
38 See. Lauterpacht, n. 13, p. 104; Rosenne, n. 4, pp. 289-91; and C. H. M. Waldock.
"Forum Prorogatum or Acceptance of a Unilateral Summons to Appear before the
International Court", International Law Quarterly (London), vol. 2 (1948), pp. 377 ff
89 ICJ Reports, 1951, p. 78.
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case of the objection to the jurisdiction havIng been overruled. Therefore, "no element of consent can be deduced from such conduct on the
part of the Government of Iran".4o
Similarly, in the Ambatielos case, the Court refused to act on the
Greek submission referring to an alleged offer by the counsel for the
United Kingdom, during oral proceedings, agreeing that the Court should
undertake the function of arbitration in the case before it. After examin·
ing in detail the conditions of that offer, the Court· concluded that they
did not disclose an "unequivocal agreement between the parties" to submit the matter for adjudication by the Court. 41
An interesting discussion arose in the Corfu Channel case, where, as
we have said, the United Kingdom brought its dispute with Albania
about some incidents in the Corfu Channel before the International
Court in accordance with a recommendation of the Security Council.
The United Kingdom contended in its application that the Court had
jurisdiction under Article 36 (1) of its Statute as being a matter specially provided for in the Charter of the United Nations on the grounds:
(1) that the Security Council had made a recommendation for the submission of the dispute to the Court under Article 36 of the Charter; (2)
that Albania, though not a member of the United Nations, had" by accepting the invitation of. the Security Council to participate i~ the discussion of the dispute, accepted the obligations of a member; (3) and
that under Article 25 of the Charter the Members of the United Nations were bound to carry out the decisions of the Security CounciL In
these circumstances. the United Kingdom submitted, a case of obligatory jurisdiction of the Court had been established.
On receipt of a letter from Albania, as we have noted earlier, that it
was prepared to appear before the Court in spite of irregularity in the
submission of the dispute to it, the Court founded its jurisdiction and,
by a majority of eight to seven, did not deem it necessary to deal with
this contention: Seven judges-c-Basdevant, Alvarez, Winiarski, Zoricic,
de Visscher. Badawi and Krylov-in a strong separate opinion rejected
this contention of the United Kingdom as entirely unconvincing. They
did not believe that there was established a case of compuisory jurisdiction by a recommendation of the Security Council to the two parties
to refer the dispute to the Court in accordance with the Statute. They
based their conclusion on (i) the normal meaning of the word "recommend" in diplomatic practice, (ii) thk general structure of the Charter
and the Statute which founds the jurisdiction on the com:\ent of states,
and (iii) the terms used in Article 36 (3) of the Charter and its object
"which is to remind the Security Council that legal disputes should
normally be decided by judicial methods".42

Thus we find that the increasing informality required for the expression of consent to the International Court's exercise of jurisdiction is,
to use Lauterpacht's words, "an interesting example of a combination
of boldness and caution in relation. to a principle of an apparently formal and technical character".43 Although the development of the doctrine of forum prorogatum is certainly a welcome development, as it
has made it easier for states to have recourse to the Court than might
otherwise have been possible, there is certainly the need. as Rosenne
emphasizes, to restrain the expansionist tendencies which are inseparable from the very notion of forum prorogatum. 44 The matter becomes
serious when we are reminded that in no case decided since the Second
World War, in which the Court exercised prorogated jurisdiction, has
it been possible to enforce the decision. Thus, the judgement in the
Corfu Channel case could never be implemented; and Haya de la Torre
remained in the Colombian Embassy in Lima for over three years even
after the Court had decided hig. case. Nor were the interim measures of
protection in the case of Anglo-Iranian Oil Co. case ever observed. All
these cases have, not unreasonably, put many people in doubt about the
practical wisdom of the Court's attitude and the efficacy of the doctrine. 4C1
Furthermore, the doctrine of forum prorogatum has sometimes come
to be used only for political reasons. In a number of cases the applications have been filed from which it is apparent that the states against
which they were brought were neither bound nor willing to come before
the Court. Thus on 3 March 1954, the United States brought two applications against Hungary and the Soviet Union, instituting proceedings
in the case of the Treatment in Hungary of Aircraft and Crew of the
United States of America. In its application against Hungary, the United
States clearly stated that although Hungary had refused to accept the
Court's jurisdiction, it was "qualified" to do so. On this fact and on
Article 36 (1) the United States "founded" the jurisdiction of the Court.
On receiving negative replies from the respondent states, the Court,
after deliberation, made orders to remove the cases from· the list. The
same procedure was adopted by the United States in four Aerial Incidents cases (three against the Soviet Union and one against Czechoslovakia), and by the United Kingdom in the two Antarctica cases
against Argentine and Chile, and they too were removed from the list
in a similar manner. The applications of this nature where the other
party is neither willing nor bound to appear before the Court, as Judge
Lauterpacht rightly remarks, seem to be merely "political devices intended to embarrass the state whom it is being sought to make defen-

?M

40ICJ Reports, 1!'I52, p. 114.
4lIbid., p. 39.
42ICJ Reports, 1948, pp. 31-32.

43 Lauterpacht, n. 13, p. 103.
44

45

Rosenne, n. 4, pp. 294-5.
Ibid., pp. 301-2.
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dant",46 and to put the blame for not submitting the dispute to final
settlement by legal means on the other side.

the First Hague Conference of 1899" Baron Descamps, pointed out that
not to accept this principle would be to place the tribunal in the condition of a court incapable of acting and obliged to divest itself of jurisdiction every time it might please one of the parties to maintain, even
against the evidence, that the tribunal could not take cognizance of a
question. In a very convincing statement, the report continued:
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Jurisdiction to Determine Jurisdiction
As a necessary condition of the proper functioning of international
courts, it has come to be widely recognized as an established principle
of international law that every international tribunal has jurisdiction
to determine its own jurisdiction. Precedents and the views of writers
ar,e uniformly to this effect. The issue arose for the first time in the case
of the Betsey before the American-British Mixed Commission establish·
ed under Article 7 of the Jay Treaty, when the two British commissioners withdrew contending that the Commission was not competent
to decide on its jurisdiction. When the matter was referred to the British Lord Chancellor, Loughborough, he replied in forthright language
what has become a most important rule of international law. Agreeing
with the American commissioners,47 he said:

'!be more arbitration assumes the character of an institution of international common law, the more the power of the arbitrators to decide upon this matter appears
to be of the very essence of the arbitral function and one of the inherent requirements for the exercise of this function. 5o

Thus Article 36 (6) of the Statute of International Court of Justice
[formerly Article 36 (4) ] confirmed this well-settled principle by declaring that
In the event of a dispute as to whether the Court has jurisdiction, the matter shall
be decided by the decision of the Court.

'!be doubt respecting the authority of the commissioners to settle their own jurisdiction, was absurd, and they must necessarily decide upon cases being within, or
without, their competency.48

This principle came to be further confirmed by decisions of several
international tribunals. Thus, in the Rio Grande case, the American
and British claims Tribunal of 1910 declared that
there is inherent in this and every legal tribunal a power, and indeed a duty, to
entertain, and, in proper cases, to raise for themselves, preliminary points going to
their jurisdiction to entertain the claim.49

Article 73 of the Hague Convention for the Pacific Settlement of International Disputes of 1907 declared:
'!be tribunal is authorized to declare its competence in
compromis .. .•

interpreting the

In his report on Article 48 of the Convention No. I, the Rapporteur of
46 Lauterpacht, n. 13-, p. 104 (n).
47 It is intert!sting to note that on the same question, when it arose before the
Philadelphia Commission established under Article 6 of the Jay Treaty, the British
Commissioners took this view, and the American commissioners took the opposite
view. The result was, as we have seen in our historical introduction, that the
Commission failed.
48 Quoted in Ralston, n. 5, p. 46.
49 Reports of International Arbitral Awards, vol. 6, p. 136; see also the Walfish
Bay Boundary case, ibid., vol. 11, p. 307; the US-German Mixed Claims Commission,
ibid., vol. 8, p. 186; and the US-German Mixed Commission, ibid., vol. 7, p. 23.
See, for the principle being confirmed in other cases, Ralston, ibid., pp. 44-4&; and
Rosenne, n .. 4, pp. 339 ff.
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Though this power of the Permanent Court to decide on its own jurisdiction was never challenged, the principle was affirmed by it from
time to time. Thus in the Interpretation of the Greco-Turkish Agreement case, the Court said: "... as a general rule, any body possessing
jurisdictional powers has the right in the first place itself to determine .
the extent of its jurisdiction."51
In the Nottebohm case, between Liechtenstein and! Guatemala, the
latter argued that consequent upon the expiry of its declaration accepting compulsory jurisdiction of the Court after the filing of the application, the Court had no power to determine its jurisdiction and that Article 36 (6) was applicable only to the questions whether a given dispute
falls within the categories enumerated in Article 36 (2) of the Statute.
Rejecting the contention of Guatemala, the Court pointed out that Article 36(6) was drafted in the broadest terms, and that there was nothing
in it to indicate the restriction sought to be introduced "by means of
an interpretation". Recalling the past history of international arbitration, the Court said that it had generally been recognized that "in the
absence ot an agreement to the contrary, 'an international tribunal has
the right to decide as to its own jurisdiction and has the power to jnterpret for this purpose the instruments which govern that jurisdiction".52
The powers conferred on international tribunals in this respect a,re,
therefore, quite extensive. A country accepting the jurisdiction of the
International Court under Optional Clause, for example, theoretically
50 See J. B. Scott, The Reports of the Hague Conferences of 1899 and 1907 (Oxford, 1917), p. 83. Also quoted in Rosenne, ibid., p. 340.
51 Series B, no. 16, p. 20.
52 ICJ Reports, 1953, pp. 119-20.
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grants to it the right to decide, in the first instance at least, on most
important political questions even if the acceptance is accorp.panied by
wide reservations. It must be remembered, however, that the compe~
tence of international courts to determine their own jurisdiction is itseli
limited. As the International Court said, it exists only to the extent that
the agreement does not provide otherwise. This is the necessary inference from the autonomous nature of the members of the international
community and the consensual basis of the courts' jurisdiction. Any
undue extension of their jurisdiction would be, as Lauterpacht says,
regarded as a breach of trust and an abuse of powers, entitling them
to refuse to recognize the validity of the decision. 53 But it may be remarked that there is a strong presumption in favour of this principle,
as explained above. and only a very explicit stipulation to the contrary
will cancel it. 54

Voluntary and Compulsory Jurisdiction
Consent of the parties-express or implied-as ·a basis for the courts'
jurisdiction in, any internationaL dispute is, therefore, unquestioned.
But· such consent may be given for submission of a particular dispute
to an international tribunal by an agreement made ad hoc after the dispute has arisen, as is generally the case when a dispute is submitted
to an arbitral tribunal; or the consent may be given in advance by a
general convention to submit all or a particular class or classes of disputes arising between two or more states to a tribunal to be created
ad hoc or to a standing tribunal, and allow any particular dispute to be
brought before the court on the application of a single party, without
any further consent by the other party, or what may be called "unilateral arraignment". The latter system is conveniently, though not
accurately, known as "compulsory jurisdiction" in contrast to the former which is called "voluntary jurisdiction". It is, of course, clear that
both the systems are strictly speaking voluntary and depend upon the
consent of the states. Where there is an obligation to submit to arbitration, but where the composition of the tribunal is still subject to consent,
the process is even more voluntary. The absurdity of calling "compulsory" a jurisdiction which depends entirely upon the specific consent
of the parties, though given in advance, is easily tolerated in international law because of its relatively underdeveloped nature and the
autonomy which it otherwise leaves to the states to refuse to come before the courts after a dispute has arisen. 55
53 H. Lauterpacht, Function of Law in the International Community (London,
1933), p. 210.
54 See Rosenne, n. 4, pp.341.2.
55 The misleading nature of the phrase "compulsory jurisdiction" has been criticized by many writers. See views of several writers· quoted in Anand, n. 4,
pp. 27 iI.

JURISDICTION OF IN'rERNA'l'IONAL COURTS

209

Compulsory Jurisdiction Is Institutional
To consent to submit future disputes to international adjudication is
generally regarded as a big concession and a surrender of an import~
ant right by a state. But it is one of the most important steps to extend
the rule of law in the life of nations, and it is for this reason that valiant
efforts have been made to ·assure in advance that states will permit the
settlement of their future disputes by submission to an international
tribunal. As we shall see in detail below, even before the establishment
of the Permanent Court of International Justice, a number of general
obligatory arbitration treaties had been entered into, creating an obligation on the part of the signatory states to submit certain classes of
disputes to an arbitral court; and numerous compromissory clauses had
been inserted in treaties relating to different subjects by which the
parties agreed t<>:. decide disputes relating to the interpretation or appli·
cation of those treaties by arbitral procedure. It must be mentioned,
however, that though these treaties created an obligation on the part
of the parties to submit a dispute to an arbitral court, there did not
exist any such court and it had to be established in each case through
a compromis. Such a treaty did not impose a duty to enter into a compromis of a pre-determined nature even when the dispute was covered .
by the treaty, though a party could not refuse to enter into negotiations
for the purpose of arriving at an agreement in regard to the creation
of a tribunal and upon the precise questions to be submitted to it. The
treaty was, therefore, as Judge Hudson correctly pointed out, only an
agreement to agree-a pactum de contrahendo. 56 The obligation created
by such a treaty fell far short of creating compulsory jurisdiction, which
can be said to exist only where a dispute can be submitted on the application of a single party to a court, either pre-existing or susceptible of
being brought into existence. It means,in other words, that "compulsory jurisdiction is always institutional" .57
Until the establishment of the Permanent Court of International Justice, therefore, there was no genuine compulsory jurisdiction and the
obligations that were purported to be created by the arbitration treaties
were merely illusory. It is, therefore, only during the last forty odd
years that a genuine system of compulsory jurisdiction has developed.
But even when the Permanent Court was established in 1921, as we
shall see below, no general compulsory jurisdiction was conferred on
it and the Statute failed to endow the Court with more than ancillary
fijurisdiction. By becoming a party to the Statute, a state did not consent to the Court's exercise of primary jurisdiction with respect to its
disputes. The compulsory jurisdiction of the Court could be accepted
through treaties, general or particular, and by declarations made under
Manley O. Hudson,. International Tribunals (Washington, D.C., 1944), p. 75.
Ibid. Also see Helen May Cory, Compulsory Arbitration of International
Disputes (New York, N.Y., 1S32), p. 113.
56
57
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Article 3'6 (2) (known as the Optional Clause), of the Statute in regard
to the settlement of certain specified classes of disputes enumerated
therein. The position has remained practically the same' under the revised Statute of the International Court of Justice accepted in 1945.

klpit~ of all these procedural precautions and developments, the advisory opinions did not cease to be advisory, and though from a strictly
legal point of view they did not create res judicata and had little more
than a "moral value",59 an advisory opinion had a certain compelling
force inherent in the dignity of the organ delivering it, or even of its
legal consequences. 60 As Ake Hammarskjold declared, neither the Council nor the Assembly could overrule the decision of the Court on the
point on which the opinion was delivered, Without injuring both their
own and the Court's authority to a rather dangerous extent. 61 In the report of a committee, composed of Judges Loder, Moore, and Anzilotti,
which accompanied the clause in the Rules of the Court that now constitutes Article 83, it was clearly stated:
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Advisory Jurisdiction
Apart from the contentious jurisdiction based upon the consent
of the parties, as provided in Article 3'6, paragraphs 1 and 2 of the
Statute, the Permanent Court of International Justice was also endow··
ed, under Article 14 of the Covenant of the League of Nations, with
a discretionary power "to give an advisory opinion upon any legal dispute or question referred to it by the Council or Assembly". 'The underlying notion behind this extraordinary power in the international field
seems to have been to secure authoritative pronouncements upon certain types of legal situations in which the issues might not have been
formalized as a dispute, and also to provide an informal and indirect
method of submitting disputes or questions to the Court, especially those
concerning the competence of international organs, and thus to obtain
an otherwise non~binding decision which might be of help in the settle. ment of disputes.
Though the opinions given under this provision were, as their name
indicated, merely "advisory" and not binding under Article 13 of the
Covenant, and the request was made by and the opinion given to, the
Assembly or Council of the League and not to individual states, from
the very beginning of its activity the Permanent Court invested the exercise of its advisory functions with judicial forms and guarantees. Where
the request related to a "dispute", it was largely assimilated, in so far
as the procedure was concerned, to the contentious procedure, despite
the difference in form in which the case was presented to the Court.
This led, not merely to the assimilation of written and oral proceedings to those of contentious cases, but also to the appointment of judges
ad hoc and to the requirement that the parties consent. When the Statute
was revised in 1929, Article 68 was added providing:

In reality, where there are in fact contending parties, the difference between contentious cases and advisory cases is only nominal. . . . So the view that advisory
opinions are not binding is more theoretical than real. 62

The fact is that even when giving advisory opinions, the Court considered itself a judicial body and acted accordingly.63 It, therefore, followed that the Court did not consider itself entitled to give a decision
in the form of an advisory opinion where it would not have been able
to deliver a judgement. In other words, advisory opinions could not be
used to submit through a backdoor to the compulsory jUrisdiction of
the Court any state which had not freely accepted that jurisdiction. In
case such an advisory opinion was sought on a question which would,
in effect, amount to a decision in a dispute between two states when
either one of them was not willing to submit it to the adjudication of
the Court, the Court would have to consider the possibility, even the
obligation, of refusing to give the advisory opinion. It was on this ground
that the Court refused to give, in the famous Eastern Carelia case, an
advisory opinion requested by the Council of the League of Nations.
The opinion intended to provide an answer to the question which was
in dispute between Finland and Russia, namely whether a certain De;.

In the exercise of its advisory functions the Court shall further be guided by the
provisions of the present Statute which apply in contentious cases to the extent
to which it recognizes them to be applicable. 58

Obviously, the intention of the members of the Court was that cases
before the Court in advisory proceedings should be treated with the .'
same judicial guarantees as contentious cases. Though it is true that in
58 Article 82 of the Rules of the Court, adopted in 1936,' provided: "In proceedings in regard to advisory opinions, the Court shall ... be guided by the provisionl5
of the present Rules which apply in contentious cases to, the extent to which it
recognizes them to be applicable, according as the advisory opinion ... relates ...
to a 'dispute' or to a 'question'."
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59 See Hudson. n. 4, p. 512; Hudson, n. 56, p. 80; "Advisory Opinions", Proceedings
of the American Society of International Law (Washington, D.C. 1930), pp. 63-69;
Lauterpacht, n. 53, p. 333.
60 See Ake Hammarskjijld, "The Permanent Court of International Justice and
Its Place in International Relations". Jurisdktion Internationale (Leyden, 1938),
p.246.
'
61 HammarskjOld, ibid., see, for a similar view. Bustamante. The World Court
(New York, N.Y., 1925), p. 264.
62 Quoted by Judge Azevedo in his Separate Opinion in the Interpretation of
Peace Treaties case, ICJ Reports, 1950, p. 79. See. for a similar view, Leland M.
Goodrich, "The Nature of the Advisory Opinions of the P.C.I.J .... American Journal of International Law, vol. 32' (1938), p. 756.
63 See Ake HammarskjOld, "The Place of the P.C.I.J. within the System of the
League of Nations", Jurisdiction Internationale, n. 60, p. 66.
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ration attached to the Treaty of Dorpat concluded between these
o countries had the same force as the Treaty itself. The Court deo.ed to answer on the ground that Russia, which in fact was a party
the dispute, had not accepted the jurisdiction of the Court or of the
uncil of the League of Nations. Relying on the "fundamental princi~ of international law, namely the principle of the independence of
tes", the Court made the famous statement,as quoted above, that
state could, without its consent, be compelled to submit its disputes
mediation, arbitration, or any other kind of p~cific settlement. 64
['he Court made it clear that it was "aware of the fact that it is not
[uested to decide a dispute, but to give an advisory opinion", but said
It the circumstances did not "essentially modify the above consider)11S". As it declared:
;wering the question would be substantially equivalent to deciding the dispute
ween the parties. The Court, being a Court of Justice cannot, even in giving
isory opinions, depart from the essential rules guiding its activity as a Court.

\.part from this fundamental difficulty, the Court also pointed to the
t that having regard to the refusal of Soviet Russia to appear before
it was unable to investigate adequately the facts underlying the dis:e.

I

t is also important here to note the advisory opinion relating to the
erpretation of Article 3, paragraph 2, of the Treaty of Lausanne
wntier between Iraq and Turkey) .65 In this case, a controversy arose
lUt the interpretation of a provision of the Treaty of Lausanne and
nature of the League Council's r8le in the settlement of a boundary
;lute relating to the Mosul area between Great Britain and Turkey.
~ relevant provision of the treaty provided that the frontier between
~key and Iraq would be laid down by friendly arrangement between
~key and Great Britain (Iraq being a mandated territory of Great
tain) , but that if no agreement could be reached within nine months,
e dispute shall be referred to the Council of the League of Nations".
vas further laid down that "pending a decision on the subject of the
o.tier", no military or other movement would be taken by the parto change the status quo.
'
regotiations between the parties having failed, the Council was seizof the dispute on a request from Great Britain. Later, a question
se about the exact character of the Council's decision in this regard.
ile Great Britain contended that the Council's r8le was that of an
itrator and its decision must be accepted by the parties, Turkey
arded the Council as no more than a mediator and stressed that its
ision could not have a binding force without the express consent
Series B, no. 5 (1923), p. 27.
Series B, no. 12, pp. 6-35.
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of ,tho pflrUcs. Othclr pcrtinent questions that arose were whether the
decision of the Council should be unanimous or whether it ~ould be
taken by a majority, and further whether the representatives of the
interested parties should take part in the vote. or not. The Council resolved to seek an advisory opinion of the Court on these questions.
'rurkey, however, objected to this procedure and asserted that an advisory opinion of the Court could not in any way affect the' rights-of
Turkey under the acts of Lausanne, or modify the r8le of the Council
laid down by these acts. In spite of this attitude, when the Council decided to make the .request, Turkey refused to take part in the proceedings before the Court, contending that the questions asked by the Council were of a distinctly political character and could not form the subject of a legal interpretation. However, the Turkish Government sent
all the necessary documents, on request, to the Court, and, subject
to the above-mentioned reservations, replied "to certain questions which
the Court had already seen fit to put to it before the hearings".66
After hearing oral arguments on behalf of Great Britain, the Court
handed down an advisory opinion on 21 November 1925 to the effect
that the "decision to be taken" by the Council would be binding on
the parties, that this decision must be taken by a unanunous vote,
but that the votes of the parties should not be counted. The opinion
was promptly "adopted" by the Council, which proceeded to take a
decision under Article 3 of the Treaty of Lausanne, on 16 December
1925.67
It must be noted, however, that Turkey having given its implied
consent to the opinion by submitting certain documents and answers
to the Court's questions, the principle of refusing advisory opinions
when one party interested does not submit, was not really applicable
in this case. 68
Including the Eastern Carelia case in which it refused to deliver an
opinion, the Permanent Court in all dealt with 27 advisory matters,
the majority of them, in fact, relating to "disputes", hut, it does not seem
to' have ever departed, in spite of allegations to the contrarY,69 from
these principles. 70
66 Ibid.• p. 9.
67 See Manley O. Hudson, "The Fourth Year of the Permanent Court of International Justice", American Journal oJ International Law, vol. 20 (1926), pp. 19-24.
68 f.ee Quincy Wright, "The Mosul Dispute", ibid., P. 462.
691\llegations were made in the Mosul case that th~ principle of the need of
consent of the parties for the settlement of disputes had been violated, because
the opinion of the Court that the Council could decide the dispute without an
absolute'majority made it certain that Turkey would lose. It must be recalled.
however, that in this case Turkey had consented to the jurisdiction of the Council
though not to the request tor advisory opinion.
7(}See' Hudson, n. 56, p. 81; and Rosenne, n. 4,pp. 442. None of them related
to an abstract question. According to Judge Hudson, "in a<;lditi<m to their):l1onil
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Advisory Jurisdiction under the 1945 Statute
During the revision of the Statute in the San Francisco Conference
in 1945 (as we have seen in Chapter II), while keeping the same general structure of the old Statute, a few formal changes were made to bring
the Statute in line with the United Nations Charter. An important
change affected in this respect, which has also been mentioned earlier,
was to make the new Statute an integral part of the UN Charter. The
new Court, unlike its predecessor, has thus been made an organ of the
general international organization. The International Court has expressly referred to this organic relationship and its effa:t on its advisory
jurisdiction. It has declared that its advisory function "represents its
participation in the activities of the Organization".u The Court has,
therefore, affinned at le,ast twice that in "principle the 'Court's reply to
a request for an advisory opinion should not be refused,72 and has in
fact generally regarded the rendering of an advisory opinion as a duty.
But at the same time, it has not failed to make it clear that it being
essentially a judicial organ of the United Nations, there are certain
limits to the Court's duty to reply to a request for an opinion. 73
Apart frpm this organizational change in the structure of the Court,
however, the changes effected at San Francisco in 1945 have not been
of consequence. The authority to request opinions was given by Article
96 of the Charter not only to the General Assembly 'and the Security
Council, but also to other organs of the United Nations and specialized
agencies which may at any time be so authorized by the General Assembly, on legal questions arising within the scope of their activities. 74
The Charter (Art. 96) and the Statute (Art. 65) have further dropped
the fonner circumlocution any dispute or question of the Covenant and
now employ a more comprehensive expression any legal question, hut,
as Rosenne remarks, the alteration is probably nothing more than stylistic.75 It is important to note, however, that Article 68 of the Statute

(which provides that in the, exercise of advisory functions the Court
shall be guided by provisions applying in contentious cases to the extent to which it recognizes them to be applicable) and Articles 82 and
83 of the Rules (to the same effect) were not changed or modified at
all.
Equipped with these powers and change in its status, the International Court seems to have taken a rather wide view of its advisory
jurisdictional powers. Thus it has shown, unlike the previous Court,
a marked preference for treating -the questions submitted to it for advisory opinions as abstract questions. The CQiurt has examined the
cases without heeding, as far as possible, the motives and circumstances
which led to the making of the request. 76 In the case relating to CO'l1r
ditions of Admission of a State to Membership in the United Nations,
for example, it was argued that the request did not relate to a legal
question but to a "political one" and that an interpretation concerning
the substance 'of the Charter was not within the competence of the
Court. Dismissing these arguments the Court declared that it
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and scientific value, the twenty-six opinions given were of practical usefulness in
a variety of situations". While some of them led to the settlement of disputes which
the parties could not agree to submit to the Court, others were helpful to the
Council in bringing about a peaceful reconciliation between the parties; and a number of them facilitated the efficient functioning of international bodies, such as
the Internatio~al Labour Organization, the Mixed Commission for the ,Exchange
of Greek and' Turkish populations, the Bulgarian-Greek Emigration Commission,
and the European Commission of the Danube. Ibid.
71 Peace Treaties case, ICJ Reports, 1950, p. 71.
72 Ibid., p. 71; and the Reservations case, ICJ Reports, 1951, p. 19.
73 ICJ Reports, 1950, p. 71.
74 At present six organs of the United Nations and twenty organs of eleven
Specialized Agencies are authorized to request advisory opinions. See Rosenne.
n. 4, pp. 450-1.
75 Ibid., p. 454; also see Shabtai Rosenne, "The Advisory Competence of thl'!
I.C.J.", Revue de Droit International, (Geneva, 1952), p. 17. E. Hambro also feels
that the change of terms has no legal effect apart from the terminological improve-
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cannot attribute a political character to a request which framed in absolute terms,
invites it to undertake an essentially judicial task, the interpretation of a treaty
provision. It is not concerned with the motives which may have inspired this
request, nor with the considerations which, in the concrete cases submitted for
examination to the Security Council, formed the subject of exchange of views
which took place in that body. It is the duty of the Court to envisage the question
submitted to it only in the abstract form which has been given to it; nothing which
is said in the present opinion refers, either directly or indirectly, to concrete cases
or to particular circumstances.

Brushing aside the suggestion that it had no authority to interpret the
Charter, the Court said:
Nowhere is any provision to be found forbidding the Court, 'the principal judicial
organ of the United Nations', to exercise in regard to Article 4 of the Charter, a
multilateral treaty, an interpretative function which falls within the normal exercise
of its judicial powers. 77

In the cIrcumstances, the Court found no reason why it should decline to answer the question put to it. These views of the Court and
the preference to treat the questions in an -abstract fashion were further reiterated in the Competence of The General Assembly,78 Reser..
vations,79 UN Administrative Tribunal 80 and Reparation81 cases. This
ment. See his "The Jurisdiction of the I.C.J.". Transactions of the Groitus Society
(London, 1948), vol. 34, p. 133; and "Jurisdiction of the I.C.J." Reeueildes Cours
(Leyden), vol. 76 (1950), pp. 191-2.
76 Rosenne, n. 4, pp. 456 ff.
77 ICJ Reports, 1948, p. 61.
78 Ibid., 1950, p. 4.
79 Ibid., 1951, p. 15.
110 Ibid., 1954, p. 47.
III Ibid., 1949, p. 174.
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cannot, however, be said of the Renee Treaties,82 South-West Africa
and South-West .Africa (Voting) 84 cases, though the questions in these
cases also did not relate to disputes actually pending between two or
more states, at least as that expression had come to be interpreted by
the Permanent Court.
A great departure from the practice of the Permanent Court came
in the advisory opinion given by the International Court in the Interpretation of Peace Treaties with Bulgaria, Hungary, and Romania.
The case arose, as we have explained in another chapter, out of complaints by certain Allied .and Associated Powers, signatories of the
Peace Treaties with the three former enemy states, about the violation
of human rights by the latter, and the object of the request was to
obtain from the Court a certain clarification of a legal character regarding the applicability of the procedure for the settlement of disputes
under the terms of the Peace Treaties, which, for this purpose', conferred
certain functions upon the Secretary-General of the United Nations.
The question arose of a possible performance by the Secretary-General
of those functions (viz. the appointment of an umpire of an arbitral
court provided under the Treaties) even without the co-operation and
consent of Bulgaria, Hungary, and Romania. These three countries,
then not Members of the United Nations, refused to participate in the
proceedings before the Court; and it was argued that, having regard
to the opposition of those countries to the advisory procedure, the
Court could not, consistent with the Permanent Court's opinion in the
Ea,stern Cardia case, give an advisory opinion without violating the
well-established principle of international law, according to which 'no
judicial proceedings relating to a legal dispute can be held without
the consent of the interested states. Rejecting this argument the Court
pointed out that it revealed a confusion between the contentious and
the advisory procedure:
The consent of states, (said the Court) parties to a dispute, is the basis of the
Court's jurisdiction in contentious cases. The situation is. different in regard to
advisory proceedings even when the Request for an Opinion relates to a legal
question actually pending between states. The Court's reply is only of an advisory
character: as such, it has no binding force. It follows that no state, whether a
Member of the United Nations or not, can prevent the giving of an Advisory
Opinion which the United Nations considers to be desirable in order to obtain
enlightenment as to the course of action it should take. The Court's opinion is
given not to the states, but to the organ which is entitled to request it; the reply
of the Court, itself an 'organ of the United Nations', represents its participation
in the activities of the Organization, and, in principle, should not be refused.

As to the effect of Article 68 of the Statute, the Court explained
82 Ibid., 1950, p. 65.
~3 Ibid., 1950, p. 128.
IH Ibid., 1955, p. 67.
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that it left a large amount of discretion to the Court in its application.
enlighten the General
Assembly about the best means to put an end to a situation presented
to it, the Court felt that it had the power, nay duty, to give the advisory
opinion. 85
In spite of these rather unusual observations, the International Court
took pains in view of the past practice to differentiate the present
case from the Eastern Carelia case. In the latter case, the Court pointed
out, the question submitted for advisory opinion was directly related
to the main point of the dispute actually pending between the two
states, so that answering the question would be substantially equivalent
to deciding the dispute; secondly, it raised a question of fact which
could not be elucidated without hearing both the parties. In the present
case, however, the question before the Court was concerned only with
the applicability to certain disputes of the procedure for settlement
instituted by the Peace Treaties, and in no way touched the merits. of
the case; and thirdly, it did not involve dealing with controversial
questions of fact. 86
There is no doubt that the Court's opinion in this case has left the
position somewhat ambiguous. In the first instance, in spite of the
distinction that the Court tried to make between the Eastern Cardia
and the present case, a doubt lingers in the mind: it is difficult to
swallow the distinction so easily. As Judge Lauterpacht rightly points
out, an answer to a question of procedure-if acted upon-may in substantial. respects affect the outcome of the dispute. The Court itself
interpreted its opinion to mean that the three Governments were bound
to pursue a certain line of conduct by appointing representatives to
the commission provided for in the Peace Treaties. It also said that by
refusing to fulfil that obligation, the three Governments had in fact
committed a breach of treaty obligations. 87 "An opinion which involves
a finding that a state has become guilty of a breach of treaty", Lauterpacht persuasively remarks, "probably goes beyond mere enlightenment
on a question of procedure."88 It is on this basis that the three dissenting opinions, contending that the two cases were analogous, seem quite
convincing, and there seems to be a lot of force in the statement that
the opinion in the Peace Treaties case "goes some way in the direction
of an abandonment of the principle impliedly laid down in the Eastern
CCL1'elia", and that the opinion in the latter case "can no longer be
accepted as expressing fully a valid legal proposition".89
Another unresolved ambiguity here is that if the decisive factor is,

Ih the present case, as the object of opinion was to

85Ibid., 1950, pp. 71-72.
Ibid., p. 72.
H7 See, for the second phase of the same opinion, ibid., pp. 227 and 228.
28 Lauterpacht, n. 13, p. 354.
!Ill Ibid., pp. 355-6.
~6
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as the Court stated, that the opinion is merely advisory, then it may
be of little importance whether the subject-matter of the request ik
one of substance or of procedure,90 and there was no reas_on for the
Court to make so much distinction between the tyro types of questions. 91
It would seem that the Court was merely trying to show consistency
in its earlier jurisprudence and the present opinion without meaning
to make any real distinction. If, on the other hand, there is some such
important distinction, the Court did not make it clear.
It must be mentioned, however, that like the Mosul case, this opinion
referred directly and primarily to the competence of an international
organ, the Secretary-General, though it was clear that the answer
would doubtless affect the dispute itself. It may, therefore, be said
that while consent of the parties is no donbt essential for the Court
to have jurisdiction in regard to the facts of a dispute, or the law to
be applied by it, no such consent is requisite for the Court to give
advice to an international organ as to its role and powers in the settlement of a dispute.
In this connexion, weare led to believe by a few scholars that by
accepting Article 96 of the Charter and Article 65 of the Statute, the
states which are Members of the United Nations have accepted in
advance the exercise of advisory jurisdiction on any legal question, at
the request of the General Assembly or other UN bodies, even though
the question might relate to a dispute actually pending between two
states and which they might not be disposed to submit to the World
Court. In other words, they tell us that the Charter has created a sort
of quasi-compulsory jurisdiction of the Court by way of advisory
opinions. Thus F. B. Sloan points out, supported by no less an authority
than Judge Lauterpacht, that the organization of the international
community has advanced since the time of the Carelia case-a truth
which nobody dare deny-and that even a non-Member of the United
Nations cannot now urge its non-membership as a challenge to the
advisory jurisdiction of the Court. 92 Giving his fullest backing to the
above-mentioned view, Judge Lauterpacht points out that the case of
Eastern Carelia having been overruled

the United Nations, Lauterpacht observes, its resulting obligations and
powers must-at least in relation to the Members of the United Nations
-be deemed to modify the previous position. 94 And there is no decisive reason, he argues, "why the sovereignty of states should be protected from a procedure, to which they have consented in ·advance as
Members of the United Nations, of ascertaining the law through a
pronouncement which, notwithstanding its authority, is not binding
upon them" and cannot, therefore, be supposed to interfere directly
with their sovereignty.95
In spite of the perhaps overenthusiastic statements of these writers,
the picture unfortunately is not so bright. Thus, in the first place, as
we shall see in detail below, neither the resolutions and appeals from
different parts of the world nor the best efforts of jurists and all men
of good-will, have been able to persuade the states to accept the compulsory jurisdiction of the Court to any appreciable degree. Secondly,
despite the overemphasis on the non-binding nature of the advisory
opinions, and even the formal attitude of the Court in this regard, the
states do see their rights, their political interests, and sometimes their
moral position affected by an opinion of the Court. It is for these reasons
that they have always objected to their cases and positions being submitted to the Court without their consent. As Judge Azevedo, in his
dissenting opinion in the Peace Treaties case, after endorsing the statements of Hammarskjold and the report of Judges Loder, Moore, and
Anzilotti, as quoted above, pointed out:
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notwithstanding the general absence of compulsory jurisdiction of the Court under
the scheme of the Charter, it is open to the General Assembly and the Security
Council-as well as to the other duly authorized organs of the United Nations
and specialized agencies-to obtain, through the instrumentality of an Advisory
Opinion, a finding of the Court on the legal merits of a disputel between states. 93

[l]t was generally recognized that an ordinary advisory opinion did not produce
the effect of res judicata; nevertheless. that fact is not sufficient to deprive an
lldvisory opinion of all the moral consequences which are inherent in the dignity
of the organ delivering thc opinion, or even of its legal consequences. 96

In South-West Africa Committee case, Judge Lauterpacht himself
remarked that after the 1950 opinion on South-West Africa had been
accepted and approved by the General Assembly, it was the "law of
the United Nations".97 A study of the debates in the United Nations,
after the receipt of different advisory opinions, makes it clear that
the General Assembly and the states represented therein hold the same
view. So little doubt has been cast on the authoritative nature of the
Court's statements of law that it is merely futile to argue that they are
not binding. In practice, the General Assembly has always approved

The Court having been raised to the status of the judicial organ of
90 Ibid., p.

109.

Ibid.
92 F. B. Sloan, "Advisory Jurisdiction", California Law Review (Berkeley, Calif"
1950), pp. 830-52.
93 Lauterpacht, n. 13, pp. 357-8.
91

Ibid., p. 109.
Ibid., pp. 356-58.
96ICJ Reports, 1950, p. SO.
Zoricic, and Krylov.
97 ICJ Reports, 1956, p. 46.
\)4

\)5

See also similar statements by Judges Winiarski,

220

INTERNATIONAL COURTS AND CONTEMPORARY CONfLICTS

the opinions of the Court and has tried to condition its future activities
by the advice given.98
But simply by observing that the General Assembly accepts, aiopts,
or notes the opinions of the Court without, as we have said, reviewing
or questioning the legal arguments underlying those opinions, it is not
possible to have a clear view of the effect and value of the opinions.
A peep into the political realities behind these legal formulae reveals
another story. The observance of human rights under the terms of the
Peace Treaties never came under international control; nor does it
seem that Bulgaria, Hungary, and Romania changed their policies after
the advisory opinion was delivered in 1950. The advisory opinion in
Admissions case did not hasten the solution of the problem of admission
of new members. The problem of South-West Africa is still as irritating as it ever was, and could not be solved by three advisory opinions.
While the Advisory procedure can be and has, in fact, been extremely
useful in obtaining authoritative answers to some legal problems of
considerable complexity,· such as those involved in Reparation, United
Nations Administrative Tribunal and ILO Administrative Tribunal
cases which could not perhaps come before the Court but. for this procedure, some caution is needed in the institution of advisory opinions.
Though this method can be very helpful within its limits in providing
answers to legal questions, such as those referred to above-and a
criticism of the General Assembly and other organs of the United
Nations is that they have not used this procedure as much as they might
-a doubt may be expressed about its capacity to solve serious political' • .
disputes actually pending between two or more states. The adoption
of majority rule in voting in the United Nations, instead of the unanimity rule (without vote of the litigating states) as provided in Article
15 of the Covenant of the League, implies that an advisory opinion
may be requested not only without the consent and, in fact despite
the dissent, of states closely concerned with the substance of the question,99 but much more easily than was the case under the League
system. Here another way is opened for further attrition of the consensual basis of the Court's jurisdiction. Furthermore, the doctrines
advanced by the Court, as discussed above, upon the propriety of giving
advisory opinions -indicate the signs of a more far-reaching development through advisory procedure than is possible at this stage through
contentious procedure. But this at the same time calls for some caution,
both on the part of the organs authorized to request advisory opinions
and on the part of the Court lest in the guise of an advisory opinion
the Court should be asked to settle political controversies pending
98 See Rosenne, n. 4, p'. 495. The same is true of the UNESCO and the. IMCO,
each of which requested an advisory opinion. See Shabtai Rosenne, The World
Courts: What It Is and How It Works (Leyden, 1962), p. 93.
99 As was done in the Mosul dispute. See above.
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between two or more states.100 It can do nothing but harm to the cause
of international law and to the Court itself to saddle it with important
political questions which states are not prepared to bring and do not
consent to being brought to the Court. 101 As Judge Charles de Visscher
has said, any attempt to constrain states to the jurisdiction of the Court,
either directly or indirectly, by the' roundabout way of advisory
opinions, can lead only to impairing the authority of the Court by
multiplying refusals to respect its decisions. 102
POLICIES AT STAKE
In spite of all this cautious attitude on the part of the international
courts and the demands for caution for them not to exceed the "sacrosanct'" limits set out by the parties, one can hardly deny that some
f~rm of obligatory jurisdiction to settle international disputes peacefully
and in a civilized way is the sine qua non for the preservation of peace.
The system whereby the states may refuse to settle their disputes with
impunity engenders an anarchical situation which may easily become
catastrophic. It is hard to disagree with Judge Lauterpacht that there
cannot be any international security or true evolution of 'law until one
of the principal-if not the principal-defects of international law is
removed, namely the right of sovereign states. to remain judges in their
own cause.103 It does not need much argument to prove that the establishment of some form of compulsory jurisdiction is essential to have
even a semblance of a rule of law in the otherwise "lawless" world
society. Any doctrine which, in relations between states, postulates the
individual interest of the single state as the ultimate standard of values
and of legal obligation, amounts to a negation of international law. l04
Without denying the unimpeachable formal validity of the "consent
rule" as the basis of the courts' competence in the international field,
the time has come to examine the soundness and consistency of this
rule with the principles and objects of the present international society.
The time has come to consider whether this nile ought not to be
curtailed, if not abolished; whether it ought not to be enunciated with
more diffidence and less emphasis; whether it should not be interpreted restrictively a,s being derogatory to the general principles of
law and security.l05 In other words, the time has come to question
100 See Rosenne, n. 4, pp. 497-B.
101 See E. Hambro, "The Authority of the Advisory Opinions of the I.C.J." International and Comparative Law Quarterly, (London), vol. 3 (1954), pp. 2 ff.
102 Charles de Visscher, Theory and Reality in Public International Law, P. E.
Corbett, trans. (Princeton, N. J., 1957), p. 330.
103 H." Lauterpacht, "The Judicial Settlement of International Disputes", in G.
W. Keeton, ed., The Path to Peace (London, 1945), pp. 89-90.
104 Lauterpacht, n. 53, p. 430.
105 Ibid., pp. 427-8.
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the sanctity and supremacy of this so far "unimpeachable" principle of
international law.

Doctrine of "Inherent Limitations" of Law or Distinction between
"Justiciable" and "non-Justiciable" Disputes
But the first and the foremost hurdle that one has' to encounter in
the way of any development of compulsory jurisdiction of international
courts is the doctrine of "inherent limitations" of the judicial method
for the settlement of international disputes. This doctrine has been put
forward since the very beginning of the modern history of international
arbitration and which, in spite of refinements, has lost nothing of its
force up to now. There is, of course, no doubt that the chief function
of this doctrine has all along been to supply a legal cloak for the
traditional claim of the sovereign state to remain the ultimate judge
of disputed legal rights in its controversies with other states.106 Thus
it has been pointed out that not all conflicts of interests are capable
of being terminated by judicial techniques within the existing legal
framework. There are certain disputes, it is asserted, for which law
has no solution, and to try to solve them by legal method would be
to endanger the already slender foundations of international law and
in fact to risk the whole fabric of our civilization. 107 To this latter class
of disputes the name "political" or "non-justiciable" is applied, as
distinguished from those disputes which it is thought are, by their
very nature, capable of being solved by the courts according to law
and are called "legal" or "justiciable".
Purpose of Making the Distinction
Various attempts have been made at different times to distinguish
the indistinguishable different classes of disputes and to give definitions
of indefinable "legal" and "political" or "justiciable" and "non-justiciable" disputes. l08 According to some writers, the chief reason for
making this distinction or classification was to help overcome the
general unwillingness of states to submit their disputes to an international tribunal for judicial settlement. Judge Hudson explains that
"almost every state has some sensitive point in its armor, some ghost
in its closet, which leads it to hesitate to abandon" its undisputed freedom to be its own judge in disputes with other states. Thus, for example,
he points out that the United States is very susceptible to any discussion
relating to the Monroe Doctrine or to immigration. It is not difficult
106 Ibid., pp. 6-7.
107 Sir John Fischer Williams, Internaticmal Change and International Peace
(London, 1932), p. 5.
108 See some vague and uncertain definitions by several writers such as Bluntschli, Kamarosky, Calvo, Ullman, F. de Martens, and others. Lauterpacht, n. 53,
pp. 10 fl.
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to find similar sensitive disputes which other nations do not want
to bring before any judicial forum. l09 The reason for this pqpular prejudice against submitting matters of national concern to the verdict of
a "foreigner" is, as Carr remarks with great insight, based primarily on
the fact that there are certain fundamentals of a political character
which they are not prepared to have challenged by any foreign
authority, whether judicial or political. Thus the abolition of private
ownership for Soviet Russia and the right of blockade for Great
Britain have been familiar examples of such political fundamentals. llo
To overcome this reluctance of states, and to make some measure of
compulsory jurisdiction more palatable and acceptable to them, Judge
Hudson tells us, various attempts have been made to delineate the
field of adjudication, and at different times various classifications have
been in vogue. It is useless, therefore, to judge these classifications
on the basis of logic; they should be judged only by their usefulness
for the purpose for which they are made. lll Thus, referring to the
difference between disputes as to respective "rights" and other controversies-a modern version of the traditional distinction-made in
the 1928 General Act, Gallus, while admitting the classification to be
antiquated, justified its retention on the ground that it might serve
the useful purpose of overcoming the distrust of governments. 1l2
But apart from this lofty, yet deceptive, reason to make this classification of disputes, some international lawyers, says Lauterpacht, anxious
to stress the legal character of their science try, though this distinction,
to invest the obvious deficiencies of international law with the authority
of legal principles derived from the "primitive" nature of international
society. The underlying idea is that so long as the system of compulsory
jurisdiction does not become a reality, it is better, through an appropriate legal doctrine, to represent this shortcoming as compatible with
the rule of law in international society,11s

Wide Acceptance of the Distinction
Whatever might have been the reasons for accepting this doctrine of
non-justiciable or political disputes, there is no doubt that it has affected
state practice to a large extent. Thus the doctrine was codified in the
Hague Conventions for the Pacific Settlement of International Disputes.
Article 16 of the Convention 1899, and Article 38 of the 1907 Convention, provided:
In questions of a legal nature, and especially in the interpretation or application
of international conventions, arbitration is recognized by the Signatory Powers

109 Hudson, n. 56, p. 240.
1l0See E. H. Carr, The Twenty Years' Crisis, 1919':'1939 (London, 1949), p. 297.
111 Hudson, n. 56, p. 240.
112 Quoted by Lauterpacht, n. 53, p. 5.
113 Ibid., pp. 5-6.
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as the most effective, and at the same time the most equitable, means of settling
disputes.

During the period that followed, a large number of bilateral arbitration treaties were drafted, incorporating the doctrine of "justiciable"
and ,"non-justiciable" disputes and adopting, with slight modifications,
the formula adopted by the Hague Conventions and then further
qualifying them by general reservations. 114
The wide acceptance of this classification had affected the thinking
of the time so much that it easily found its way into the Covenant
of the League of Nations, Article 13 of which read:
1. The Members of the League agree that whenever any dispute shall arise
between them which they recognize to be suitable for submission to arbitration
or judicial settlement and which cannot be satisfactorily settled by diplomacy,
thEly will submit the whole subject-matter to arbitration and judicial settlement.
2. Disputes as to the interpretation of a treaty, as to any question of international
law, as to the existence of any, fact which if established would constitute a breach
of any international obligation, or as to the extent and nature of the reparation
to be made for any such breach, are declared to be among those which are
generally suitable for submission to arbitration or judicial settlement.

This Article, which was drafted with a minimum of real controversy,115 was later bodily incorporated into Article 36 (2) of the
Statute of the Permanent Court of International Justice-the so-called
Optional Clause-by which states could accept the compulsory juris~
diction of the Court "ip. all or any of the classes of legal disputes~'
concerning the four categories enumerated in Article 13 (2) of the
Covenant. Along with the already vague categories of disputes thus
enumerated, the Statute further introduced another element of 'uncertainty by the introduction of the word "legal" which could be
understood to refer by implication 'to the "necessary limitations" of the
judicial functions. Though several writers and jurists such as Hudson,
Lauterpacht, Hammarskjold, J. F. Williams, 'and Fachiri, are of the
view that "legal" in Article 36 (2) is merely descriptive and not
qualifying116 and that it does not, therefore, introduce the doctrine of
114 See Arbitration and Security, Systematic Survey of the Arbitration Conventions and Treaties of Mutual Security Deposited with the League at Nations (hereinafter referred to as Arbitration and Security; Systematic Survey), Publication
No. C. 653. M. 216. 1927. V. (Geneva, 1927), p. 91.
115 Lincoln Bloomfield, "Law, Politics and International Disputes", International
Conciliation (New York, N. Y.), no. 516, January 1958, p. 267.
116 Hudson, n. 4, p. 456; Lauterpacht, n, 53, pp. 35-36; Hammarskjold, quoted by
Lauterpacht, ibid.; J. F. Williams, "The Optional Clause: The British SignatUre
and Reservations", British Year Book of International Law (London), vol. '12
(1930), p. 68; and A. P. Fachiri, The Permanent Court of International Justice
(London, 1932), p. 97. The legislative history of the article by the 1920 Committee
of Jurists also confirms this view. See Lauterpacht, n. 53 and Anand, 'n. 4, ,p. 166.
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"inherent limitat:ons",the matter indeed is not free from controversy
and at least introduces an unnecessary doubt which could and should
have been avoided.

UN Charter and the Statute of the International COU7t of Justice
The supposed distinction between different types of disputes had
become too important to be rejected in the UN Charter. Thus Article
36 (3) of the Charter provides:
In making recommendations \IDder this Article the Security CO\IDcil should also
take into consideration that legal disputes should as a general rule be referred
by the parties to the I.C.J. in accordance with the provisions of the Statute of thEi
Court.

There was little support outside the Latin American group and a
handful of others, such as Australia, for the position taken by the
Uruguayan delegation to the effect that "no distinction be made between international conflicts of a political or legal character, so that they
may all be submitted to juridical methods of peaceful solutions",117
As noted above, the Statute of the International Court of Justice, as
revised in 1945, refers in Article 36 (2) to "legal disputes".1l8 Though
it may be argued that the' inclusion of this term· is merely descriptive and, therefore, strictly speaking, otiose, it is interesting to note
that in the Washington Committee of Jurists in 1945, during the discussion of ArtIcle 36 (1), it was suggested by certain delegations that
the wording of that article ought to be changed to make it clear that
the Court's jurisdiction was confined merely to "legal disputes" and
they, therefore, supported the introduction of the word "justic:able"
in that paragraph,119 No such change was, however, made as 'the majority
of 'the delegations felt that it would unnecessarily restrict the Court's
jurisdiction and that the present wording had given rise to no difficulty,120

Basis of Distinction
Out of the multitude of definitions given by various scholars and
contained in numerous treaties, there appear at least four different-117

UNCIO' Doc., vol. 12. p. 82.

See also Bloomfield, n. 115, pp. 271-3.

118 Th~ slight modification from 'the wording of the earlier Statute which men":'
tioned "all or any classes of'legal disputes ... " was intended to clarify the text
alid to enlarge the scope of the jurisdiction of the Court, but has, in practice,
hardly made any difference. See Anand, n. 4, pp. 165 ff.
119 See Fitzmaurice (UK), UNCIO Doc., vol. 14, pp. 204 and 205. This was also
th'~ opinion of the Informal Inter-Allied Committee which recomm~nded in its
report that the word "just"ciable" should ·be inssrted before both "cases" and
"matters" in that Article. Misc. no. 2 (lW4)" Cmd 6534" p;;l;ras 55-57.
120 See Report of the Committee, ibid., p. 48I: ',",,, " ,
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though not mutually exclusive-conceptions of ,"legal" or "justiciable"
disputes.
.
(i) Incomplete Nature of Law: The first test, not much in favour
nowadays, is based on the alleged incomplete nature of international
law: "legal" disputes are those which are capable of jud:cial settlement by the application of existing and ascertainable rules of international law. Accordingly, in a case where there are no rules of inter":
national law appI:cable to it, there is no room for judicial settlement
as a matter of binding obligation accepted in advance, and the controversy is "non-legal". Pointing to its short history and underdeveloped
nature, and to the constitutional d'fficulty of creating new principles
and amending obsolete ones, it is stressed that international law exhibits,
more than any other system of law, considerable gaps and deficiencies,
with the result that a decision in accordance with international law
is frequently impossible. 121
Apart from the faulty notion of law involved in this view, as we
shall discuss in another chapter, it is, as Judge Lauterpacht has shown,
both unsound as a pr:nciple and without support from the history of
international arbitration, and derives its support from the positivist
doctrine which has relaxed its hold upon internat:onal lawyers. To
ant:cipate our discussion in the next chapter, we may state that law
is not a mere collection of a limited number of rules, but is a continuous process of authoritative decision-making and it cannot be conceded before hand that there are situations admitting of no answer.
There must be an answer to each legal problem with which the courts
are confronted. Further, in the last more than a hundred and fifty
years of the history of international adjudication, in no case has non~
liquet been declared so far. In actual practice, the alleged absence of
law constitutes no obstacle in the judicial settlement of international
disputes. In fact, as Judge Lauterpacht puts it, the prohibition of non-liquet has become one of the "general princ:ples of law recognized by
the civilized nations".122
'
(ii) Importance of Disputes: Another formulation, which has been
the theme of most' writers since the last century and wh'ch has been
incorporated by way of reservation into numerous arbitration treaties,
is based on the relative importance of the subject-matter of the controversy. According to this test, "legal" d'sputes are those which do
not affect the "vital interests, honour or independence" of a state. The
vice of this formula is that states are able to use this as an umbrella
to shelter interests which are not in truth vital at all, but merely
interests which they desire to withhold from the domain of law. Moreover, as Brierly correctly points out, if one state may define and pursue
its own vital interests, then others must be free to' do so; and if all
121 See Lauterpacht, n. 53, p. 51.

states are to do it, we are thrown back on the law of the jungle.123
If the meaning of "political" disputes is "important" disputes, there is
no escape from the fact that all international disputes are "political"
to a larger oJ." smaller degree. Disputes between states, even if of a
trifl'ng origin, are important because of the menacing shadow of force
lurking behind a precarious recognition of law. On the other hand, it
is equally easy to show that international disputes, irrespective of their
gravity, are of a legal character, in the sense that so long as the rule
of law is recognized they are capable of an answer by the application
_of legal principles. The same dispute may be legal or political, i.e. it
may be capable of legal decision, but it may be regarded as "important"
so as to make arbitration appear dangerous. The fact is, as Judge
Lauterpacht has shown, that it is the refusal of a state to submit the
dispute to judicial settlement, and not the intrinsic nature of the
controversy, which makes it political. 124 There is no juridical tes~and
it does not seem to be possible to devise one-by which the degree of
the exclus:on of the judicial pr'ocess in disputes involving important
issv...s can be determined. An altogether insignificant dispute may
becnme important because of the opposition to have it determined by
an impartial third party. Moreover, a d'spute which is of a trifling
nat" ....e among two states having friendly relations may become of
unusual~ignificancein the mutual relations of countries between whom
there is a state of permanent polWcal tension. As the German delegate
to the Second Ha'gue Conference, Baron Marschall Von Bieberstein,
said, even the interpretation of a technical convention concerning the
use and exchange of railway cars may become a non-justiciable matter,
for instance, in time of mobilization. "A question", he declared, "may b~
legal in one country, and political in another one. There are even
purely legal matters which become political at the time of a dispute/'125
In some arbitration treaties, in case of a d'sagreement between the
parties, the determination whether the question is a political one or
not is left for the decision of the tribunaP26 In the absence of any
objective criteria, however, it is doubtful if any court acting judicially
can override the assertion of a party that a d'spute affects its security
or vital interests; and to entrust such a task .to the court is to stretc'}l
the judicial activity almost to the breaking-point. It is due to this reasolf,
Judge Lauterpacht wisely remarks, that the line of progress does not
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122 Lauterpacht,

ibid., p. 67.
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123 J. L. Brierly, The Outlook of International Law (Oxford, 1944), p. 38. See
also Hudson, n. 56, p. 241.
124 Lauterpacht, n. 56, pp. 139-65.
125 Proceedings of the Hague Peace Conferences: Conference of 1907 (New
York, N. Y., 1921), vol. 2, p. 50.
126 See for a number of treaties referred to in Lauterpacht, n. 53, p. 187; Max
Habicht, The Power of the International Judge to Give a Decision "Ex Aequo
Et Bono" (London, 1935), p. 972. Similar power may also be said to have been
given to the futernational Court of Justice under Article 36 (6) of its Statute.
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lie in devising an appropriate agency to decide whether an international
COll];t has no jurisdiction because a particular case affects the vital
interests, independence, or honour of a nation, or it involves matters
of political importance; the progress lies in abandoning conceptions
which are incapable of forming part of a legal obligation.127 While there
may be a few d:sputes, as we' shall see below, which it may not be
politically desirable or advisable to submit to international adjudication, if is unnecessary for this purpose to accept a distinction which in
'fact does not exist and supplies the states with a "convenient terminology calculated to cloak' the negation of the reign of law with the
garb of a law-ab'dingdisposition".128
(iii) "Reasonability" or "equitability" ot law: The third test for the
differentiation of "legal" from "political" disputes is based upon the
absence of any international machinery for the development of international law according to the changed circumstances and the demands
of justice. "Legal" disputes, accord:ng to this test, are those in regard
to which the application or existing norms of international law is
sufficient to ensure a result not incompatible with the demands of justice
between parties, and with a progressive development of international
relations. As Professor Hyde puts it, a dispute is justic:able if it is
"capable of' reasonable adjustment by reference to accepted principles
of in.ternationallaw".129 A similar view was expressed by lirofessors
Politis and Brown, in a report submitted to the International Law
Institute in 1922 in which they referred to several' disputes not being
suitable for judicial settlement on the ground that they could not be'
decided without taking into account general principles of law and
equityJ30 Several other writers, such as Brierly131 and Sir John Fischer
Willia:ms,132 have also adopted the same view.
Although the need for change in law in the everchang'ng society
must not be underestimated, to discard the notion of compulsory jurisdiction of courts simply because there is no efficient international
leg'slature is nothing but a counsel of despair. Law is created, in the
'natiomil as well as in the international field, not only by legislative
bodies, but by custom, agreement·· between the parties, and, as we shall
discuss in another chapter, by the courts. While admitting the fact
that cuurts cannot, by the:r very nature, be useful in making revolutionary changes and that there may arise certain disputes which the
parties,dissatisfied with the present law, may not like .to submit to a
cou~t, the distinct'on in. the disputes which the states mayor may not
127 L:'luterpacht, ibid., pp. 188-9.
12'8 Ifi\iJ.; p, 165:
129 Quoted, ibid., p. 245.
, 'lBO:~uotE!d;' ibid'"

p.

247; see' also Huber to the Same effect. ibid., p. 246.

,)131Bherly'; D.,123, :rip.'li8 ff.
132 'Sir 'J6hn Fischer Williams,Chapters on Current International Law and the
Learf'l.ie"bj Nations tL'6ndon; 1(29), p, 35. Also see 11, :107, pp. 31-36.
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like to submit to judicial settlement depends really upon the
of.
the parties and not upon the law to be applied by the courts. The
distinction between "legal" and "political" disputes on the basis of
justness or unjustness of law has no basis because there is hardly any
objective criterion of justice. An exaggerated estimate of the need of
change and the absence of an, international leg'slature may have an
undesirable effect of inducing the states to seek shelter behind the
immobility of law and to renounce the exploration of other methods
which might lead to a more satisfactory solut:on.
(iv) Demand tor Change in Law instead of Application ot Law: The
fourth connotation of "legal" disputes also derives its force from the
need for change in international law and defines "justiciable" disputes
as those in which the controversy concerns existing legal rights as
distinguished from claims aiming at a change of the exist;ng law. A
dispute is "political" (and therefore non-justiciable), accord:ng to this
view, for the reason that the claim or the defence which is put forward
is admittedly advanced on other than legal considerations, i.e. onpol'tical, economic, or moral grounds. The demand is based not on an existing legal right, but on the creation of a new one. The conflict in such a
case is said to be clearly non-just'ciable for the simple reason that the
claimant state, by declaring itself to be legally in the wrong, has elim'nated the dispute from the domain of law lli"ld thus ousted the
jurisdiction of an international judicial tribunal. Non-justiciable disputes are, therefore, controversies in which one party or both ask for'
an exception from, or a change in, the existing law; they are conflict:,:
of interests as distinguished from conflicts of rights.
After the orthodox formula relating to "vital interests, honour, and
independence" fell into disfavour after the First World War, this more
discreet terminology was adopted in conventions of pacific settlement;
but it 12ft the situation practically unchanged and left the states absolutely free to decide whether the dispute was legal or political. There
may, of course, be situations where an alteration of law may be justified from the wider international point of view. But when a state dis-'
regards the legal rights of another state, the decisive motive is generally to promote its own interests and not those of the international
community. It is the business of the courts to judge the plaintiff's
c1a'm. To confer that function upon the interested state is, as Lauterpacht says, to cloak with the garb of a legal situation, envisaged and
permitted beforehand by a treaty, both the claim put forward in disregard of the existing law and resulting right to ins;st on its change
by extra-legal means; and he rightly asks, What is the legitimate
juridical function of a d;stinction of which each contracting party can
avail itself in order to disregard any obligation assumed to have been
imposed by the treaty?133 There is hardly any doubt that a test, accord133

Lauterpacht, n. 53, pp. 354-55.
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ing .to which the formulat~on of the dispute by the parties is decisive
for the character of the dispute, is untenable in a legal document.
In a case where modification of legal rights is demanded, it is
not the nature of an international d'spute which makes it .unfit for,
judicial settlement, but the unwillingness of a state to have it settled
by the application of law. The distinction, in other words, is subjective
only. There is no necessity to state in so many words that a' judicial
agency shall settle only disputes as to respective rights. That is, of
course, implied. A judicial court cannot, in the absence of an express
authorization, decide disputes other than those which are concerned
with existing rights and duties. But a criterion by wh~ch one party
may openly profess itself outside the existing law must remain outside
the sphere of obligatory adjudication.

any such purpose and israth(:!r a hindrance in the way of clear thinking on the subject, and it is high time that the fiction is d:scarded
once it has long outgrown its original usefulness.136
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No Objective Test Possible
Thus we find that any idea that international disputes could be classified by an objective test as ipso facto "justiciable" and ipso facto "non":
justiciable" rests on an illusion. As Justice Baldwin of the US Supreme
Court rightly declared in his famous judgement in Rhode Island v.
Massachusetts (where it was contended that as the dispute related to
a boundary claim between two independent states of the Union it was
a political and not a judicial question, and the Court had no jurisdiction
to deal with it), all controversies between nations were in a sense
"political and not judicial, as none but the sovereign can settle them'~.
But he went on to say that they ceased to be pol:tical and became
judicial by renunciation of direct settlement in favour of a settlement
by a court of their own creation and of their own choice. This led
to a definition of pol:tical and judicial questions: "the former is that
which a sovereign or state exerts by his own or its own authority, as
reprisal and confiscation; ... the latter is that which is granted to a
court or judicial tribunal."134
It is thus the subjective appreciation of a party, as Judge Lauterpacht
has also impressively proved, which makes the dispute "legal" or
"political". The classification of d'sputes into different categories does
not serve any purpose. It is in fact difficult to disagree with Lauterpacht
that "the doctrine is untenable in theory and harmful in pract~ce".135
There is little merit in an international convention the vital clause of
which is based on a distinction which does not exist, or at least the
meaning of which is so elastic and indefinite as to make it meaningless. It may be that this traditional classification served a useful
purpose in the early stages of the development of international judicial
settlement by allaying the fears of governments over undertaking
commitments of obligatory arbitration. But at present it does not serve
134 Quoted, ibid., pp. 442-3.
1S5 Ibid.,

pp. 435.
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Practical or Realistic Limitations of the Court
But hav:ng said that, it must be admitted that by, the very nature
of international life, not all disputes can or will be submitted. to
the international courts. The problem is not that the courts can't
decide the disputes because of their inherent "political" nature; this
is certainly not the problem as we have discussed above. But the
problem is that the states won't be prepared to submit disputes or to
accept judicial decision which involve their vital interests. As Judge
Charles de Visscher points out:
International practice demonstrates the reluctance of governments to submit to
to compulsory decision conflicts of high political significance, not because it would
be impossible for the judge to decide them, but because his decision would not
satisfy the grievances out of which such conflicts spring.137

The history of international adjudication demonstrates th~s fact so
conspicuously and conclusively that it would be a mere delusion to
ignore it. Thus in the days before the First World War, when statesmen d:d not find it necessary to wrap up their intentions in ambiguous
and high-sounding phrases,' arbitration treaties used to express in
unambiguous terms the limits beyond which the law could not go.
States freely entered into treaties and agreed to settle disputes prov:ded
they did not affect their "vital interests and honour". The treaties
began, therefore, as the Geiman delegate, Von Bieberstein, said in
the Second Hague Conference, with the imperative words "thou shalt"
arid ended with' the reassuring words "if thou so desirest".138 But there
is hardly any sign that this attitude ever changed. In the treaties
that followed the FirstWorld War, the same result was achieved
through more refined formulae. Even the ac~eptance.of the compulsory
jurisdiction under the Optional Clause of the Statute of the Permanent
Court and the present International Court, as we shall see below, has
been accompanied by so many vague and far-reaching reservations
that the advance they mark is much less than is commonly supposed.
Thus Bloomfield correctly estimates the situation when he says:
The argument runs' that the treaty reservations regarding national honor, bound'"
aries, vital interests, and the like, had generally been abandoned, and this
represented progress; but no sooner was that accomplished than the domestic
Ibid., pp. 436-7.
De Visscher, n. 102, p. 331.
138 Proceedings, 1907, n. 125,:vol. 2, p. 50.
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jurisdiction intruded to frustrate once more the rule of law. If law is the, hero,
there must be a villain. l39
-

have always preceded legislatures. Denying the possibility of traditional
classification of "legal" and "political" disputes, Kelsen remarks:

On the whole, Brierly rightly observes, it remains true that states
in general regard some of their interests as so "vital" that they ,mean
to rema'n free to assert them, and moreover to decide for themselves
which of their interests they will so assert. 140 After an historical analysis of the problem, Professor Louis B. Sohn reached the same conclusion:
The lesson to be drawn from this historical analysis seems to be that whatever
the formula, the states of the world are going to evade the Court's jurisdiction
whenever they deem it unsuited for the decision of their disputes with other
states . . . and the states will always reserve the right to claim that a particular
dispute cannot be satisfactorily adjudicated by' a court, even the ideal court.l4Jl

Vital interests are' a real problem and they neither can nor should,
be dismissed. It is also inevitable that in the present unorganized world
society each state should claim to decide for itself what these interests
are and this opens a wide door to every kind of abuse. But, as Brierly
says, the irony of the s:tuation is that the door neither can nor ought
to be shut so long as the security of each state is left to depend upon
itself alone.l 42
This leaves the problem extremely complicated and there is no
simple solution to it. In fact, oversimplification comes from those who
beHeve, like Kelsen and Lauterpacht, that a purely judicial approach
is enough, and there is nothing in it which cannot be disposed of by
the law as it stands, if only states and statesmen were more reasonabI~
than they are. Thus, according to Kelsen:
To eliminate war, the worst of all social evils, from inter-state relations by
establishing compulsory international jurisdiction, the juridical approach to an 01'ganization of the world must precede any other attempt at international reform. 14:'1

This,according to h:m, is not only necessary but the only feasible,
solution. Moreover, it is a historical and anthropological fact that courts,
139 Bloomfield, n. 115, pp. 276-7.

140 J. L. Brierly, "Vital Interr.sts and the Law", British Year Book of Inter-

national Law, vol. 21 (1944), p. 51.
'
141 Louis B, Sohn, "The Jurisdiction of the International Court of Justice",
American Journal of International Law, vol. 38 (1944), pp. 694 ff. See also for a.'
similar view, P. E. Corbett, The Study of International Law (New York, N. Y.,'

Only two cases are possible: either the legal order contains a rule obliging one
party to behave as the other party demands, or the legal order contains no such
rule. In the first case, the application of the legal order to the conflict has the
effect of admitting the claims; in the second case, the application of the legal
order has the effect of rejecting th~ claim. The rule system of the international
legal order is applicable in both cases; and consequently, political as well as
legal conflicts o:lre justiciable in the true sense of the term, indicating that they
can be settled by a judicial decision applying positive law to the conflict. l44

Though the logic of these arguments is undeniable, one must not
forget the truth of Judge Holmes's words that "the life of the law has
not been logic; it has been experience".145 Moreover, as Kelsen himself
admits, "What is logically possible may be politically undesirable".146
Judge Lauterpacht also, after a brilliant analysis of the whole problem and reaching the point that it is the unwillingness of states which
is the fundamental limiting factor in the justiciability of international
disputes, concludes, in true Utopian fashion, that this "unwillingness"
does hot deserve the attention of an intenlat;onal lawyer and that
intemationallaw, as true law, must ignore a will that will not submit
to law. Therefore, he concludes by recommending the conclusion of
unlimited arbitration conventions. 147
While it is true that there is no objective criterion for the traditional
classification and that all disputes are legal in one sense (as in
another they are potentially political), it must be conceded, as Rosenne
also points out, that the decision to seek a solution of a dispute
by that particular method of diplomatic procedure known as judicial
settlement, instead of any other method, is in itself a political decision.
Such a decision implies, firstly, that all other possible methods have
been either exhausted or found ineffectual; secondly, that ~h€ application of existing law through judicial technique is desired; and
thirdly," that the parties consider the general state of their political
relations to be such as to permit the judicial settlement of a particular
issue. In one word, the parties agree to "depoliticize" a dispute. It
is clear, therefore, as Rosenne observes, that
the political situation as a whole, of which the particular dispute is an incident;
does not leave the [International] Court unaffected: it imposes rpal. limit"tions
not on the Court's objective power, but on its subjective ability and the
appropriateness of the judicial method. l48

1955), Pp. 30-31.

Brierly, n. 140 p. 56.
143 H,ms Kels?n, Peace throuqh Law (Chapel HilI, N. C., 1944), p. 16. Also see
B:ans Kelsen, "Compulsory Adjudication of International Disputes", Americ~",
Tournal of International Law, vol. 37 (1943), p. 405.
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145 Oliver Wenden Holmes, The Common Law (Boston, Mass., 1963), p. 1.
146 K?lsen, n. 143, p. 40.
147 See Lauterpacht, n. 53. pp. 369 ff. and 423-38.
148 Rosenne, n. 4, pp. 56-62.
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a state may refuse to submit a dispute to judicial settlement
ut disputing the existence of legal principles binding on the
"When a dispute," says Judge de Visscher, .
,.
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IS,

l it has a particular and legally definable object, is not detachable, politi~
speaking, from a serious political tension-when, for instance, it arise$
m states precisely by reason of this tensIon Or comes to repJ;"esent the
1 to the point of being its manifestatiqn or symbol-,-it becomes clear that
nce to judicial settlement finds its real explanation in the political tension
,t in the refusal to submit to the judge the dispute inter se.l49

s chiefly for this reason that we find that several modern disputes,
as Kashmir, Suez, Aqaba, Berlin, and Cuba, though all of them
clearly identifiable legal issues, have not been submitted to an
lational court. 150 There is little doubt that if the legal issues
~se disputes are authoritatively cleared up, it would be a great
in solving them; but the trouble is that none of the parties
red is prepared to take the risk of losing the case.
.
apart' from these ten::.ion-ridden, "burning'; international issues,
are several disputes ~hich create no less tension and heart..
ng and which the parti~s (or at least one of the parties) are
Irepared to submit to judicial process, for what they demand
; the enforcement of the law, but a change of it. The essence
:h a demand is that the relevant legal principles, though adrnitapplicable, shall not be applied. When a 'state or states know
;atisfaction .of their claims can be found only in' change in the
position protected' by law in force, they refuse to go before
rt of law because a court is not a suitable agency for making
;cessary changes. "The demand for such a change", as de Visscher
ns, "springs from a conflict of interests in which settlement is
tical task, for it is a matter of constructing for the, future rather
rendering judgment on the past."151 Without underestimating
lIe that the courts can and in .fact do play iri the developrllEmt
ernational law, as we shall discuss in 'another chapter, it may
:mtioned that they are under a great many limitations. Apart
the fact that their legislative action is confined to modest
titial motions, they cannot disregard unambiguous legal positions,
is very uncertain and doubtful whether they will change the
1 a particular .case. Furthermore-and this is. most important.......
Ifessor Kunz pomts out, .courts are generally. unfit and unequiPPed
'e Visscher, n. 102, p. 333.
,e Arthur Larsen, When Nations Disagree (Baton Rouge, La, 1961), pp.
where, after analysing the legal aspects of several such tension-ridden
s, he makes a fervent appeal for their submission to international adjudias all of them involve in whole or in part· justiciable legal issues which,
ng to him, can, if cleared up, be of great help in settling those dispu~
'e Visscher, n. 102, p. 335.

to change the law, just as political agencies are unfit to give objective'

and impartial decisions. 152 Professor Brie:rly also asserts :that judges
are the last people who ought to have the duty of changing the law
thrust, upon them, for their whole training disqualifies them from
deciding disputes by a balancing of interests. l53 Max Habicht warns:
It. would not only be illogical but dangerous to submit to an ordinary procedure
differences with regard to a change in the rules of law in force, since a judgment
which reaffirms the rights and obligations obtaining between the parties' will
only make the desired modification moredifficult. l54

.:Sir John Fischer Williams feels that "a court is not an organ of
change". In our search for an organ of international change, he points
out, we cannot content ourselves with a cOUr.t. 155 "It would be the
insincerest flattery", he says, "to pretend that a great international
judge or lawyer is' the same thing as a great international statesDlan."156
Such scepticism about the capacity of courts to change the law,
e.ven when expressly authorized to do so, has' been expressed by
several other writers, as we shall discuss in the next chapter. But
the essence of the matter is that a declaration of. their legal rights
when the states are quarrelling about something other than their legal
rights is not in any true sense a "settlement" of their dispute. 157 Even
if the court "decides" the case, it cannot remove the political tension
between' the parties. "In pronouncing itself under these conditions",
says Judge de Visscher, "the international tribunal will do its judicial
duty; but it will be unable to perform its pacifying mission, which
lIS to bring to an end conflicts between states." And he goes on to
say that "these distinCtions too often escape the man of law, whose
particular view, of things inclines him to find a place for every dispute
on the plane .of legal debate",l58 It makes little sense, therefore, to
refer serious political conflicts to international judicial procedure because a decision would serve merely to harden opposing positions.
"Experience shows", to rely again on the testimony of de Visscher,
that states discontented with their situation under an international treaty which,
they consider contrary to their prestige or their vital interests ~ually avoid
.'152 J. L. Kunz, "Compulsory International Adjudication and Maintenance of
Peace", American Journal of International Law, vol. 38 (1944), p, 676.
153 J. L. Brierly, "The Judicial Settlement of International Disputes", H. Lauterpacht and C.H.M. Waldock, eds; The Basi~ of Obligation in International Law.
(London, 1958), p. 105.
11\4 Habicht. n. 126, p. 80.
155 Williams, n. 132, p. 11.
156 Ibid., p. 9.
157J. L. Brierly, The Law of Nations (London, 1949), edn 4, p. 265.
158 De Visscher, n. 102, pp. 332.
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legal decision. Supported by a public opinion which they keep on the aler,t,
they have the tendency, on the contrary, to claim an out-and-out reviilionop
principles suffidently general and vague to promote their political aspirations ... .loll

It is, therefore, merely a delusion to believe that all international
conflicts can be settled by international courts. In· trying to avoid the
fallacy of the traditional classification of disputes, the idealists and.
enthusiasts of compulsory adjudication fall into a still graver one,
I>erceiving that provision must be made for the modification of existing rights, they force this essentially political function into a legal
mould and entrust its exercise to a tribunal. They thus imagine that
these political interests can he smoothed out by adjudication only if
the judge :s given wider powers. In this quasi-judicial twilight, the
judge becomes the legislator, political issues are settled by an impartial
tribunal on the basis of equity and cow..mon sense, and every dispute
becomes justiciable.160
Of course the extremely intransigent attitude of states to remain'
judges in their own cause, the consequent anarchical situation, the
grave dangers of this' position in the present-day ·world, and a great
enthusiasm to solve this international problem have led these writers
to prescribe such a heroic remedy. Characteristically unwilling to wait
for this necessarily slow development, they "tend to become frantic,
wishing away the obstacles".161 But the fact that the problem is diffi~
cult scarcely justifies us in propounding a remedy which nobody
regards as either feasible or desirable. 162
It is alE,.o no use pointing out, though it isrealIy not a fact, 111at
inside a state it is a matter of course that individuals are compelled
to submit even their highest interests to the judgements of courtS
of law, and arguing, from the supposed analogy, that there is no good,
reason why states should not do the same. There are several disputes
even in the national society which are not, and cannot be, submitted
to the ordinary procedure of law. Thus, most of the industrial disputes,
involving the relations between labour and capital, are fought by
strikes and lock-outs and are solved by "extra-legal" means, such as
negotiation and mediation, because what one of the parties demands
is not legal rights, but their modification. The truth of the matter is
that the "judicial process, national or international, can settle a dispute'
in the sense of finally dispcsing of it only on one of the two con.ditions:
either the parties must be willing or they must be compellable to
accept their rights according to law in full settlement o£ their demands."36

159 Ibid., p. 339.
160 See Lauterpacht, n. 53, pp. 307 ff.
161 Blqomfield, n. 115, p. 315.
See Carr, n. 110, p. 204.
163 Brierly, n. 123, pp. 122-3.
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.; A real· obstacle to internatibn::il jurisdiction lies in the individualistic
character of the existing distribution of power among riations and the
absence of any "central supranational power" to force, a state to submit
aruspute to the decis:on of a third party and to adhere to th€, decision,
~wen if adverse. It is no answer to the objection, though it is true, that
states do habitually accept and carry out the judgement of an international. court,. even if it goes against them. So long as the jurisdiction
of the courts is voluntary, states calculate the risk of a defeat,
and if they are not willing to accept an adverse, decision, they do not
iet the dispute go to the court at all. Such habitual acceptance may
easily vanish if a wide system of compulsory jurisdiction is accepted,
and if states can be forced to come before the courts, against their
will. 164 The sad fate of the Central American Court of Justice, refutation of several arbitral awards, unfulfilment of the decision in the
Corfu Channel case, and the ineffectiveness of several advisory opinions
of the International Court, all make it clear that states are not yet
prepared for a wide compulsory jurisdiction of the international courts.
It is; therefore, not without a great deal of reason that Professor
A1f Ross, while rejecting the proposals for unlimited compulsory
adjudication of international conflicts, raises the question: "What is the
good of rigorou:;,.ly asserting the duty of judicial settlement when
it canri,?t be assumed that this duty will be effectively respected?"
The result of such attempts, he rightly remarks, "will merely be
that law will commit itself by its own powerlessness". He, therefore.
suggests that "it will be .a sounder procedure to set narrower and
more precise limits' to the obligation to submit to arbitration in the
hope that the obligation will really be fulfilled".165
PJ;ofessor Brierly also assertS:
To .demand, that states should submit aU their disputes to judicial settlement js
a perfectionist policy which has not the sl,ightest chance of being accepted even
if it. were, more plainly reasonable than it is.166

And a great and experienced judge of the International Court, Lord
McNair, admits:
'The sphere of law is and always must be. limited. . ..So far pS I can see, there
will always be disputes between states that are· not susceptible of a iegal
solution. It is true that the domain of law is continually being extended; the
boundary between law and ·absolute discretion is continually changing. Never~
theless, it is idle to suppose that within any measurable distance of time all
kinds of disputes between' 'states can· be' properly settled by a' court of hiw.
The inoreserious disputesbetweEln,. :states can only be 'solved by changes in the

164 Tbid., p. 121.
165 Alf Ross, A Text Book''6f Interndtidnal Law (London, 1947), pp. 282-3.
166 Brierly, n. 123,p. 120.
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these political interests can be smoothed out by adjudication only if
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judge becomes the legislator, political issues are settled by an impartial
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grave dangers of this -position in the present-day 'world, and a great
enthm:i.asm to solve this international problem have led these writers
to prescribe such a heroic remedy. Characteristically unwilling to wait
for this necessarily slow development, they "tend to become frantic,
wishing away the obstacles".161 But the fact that the problem is diffi.~'
cult scarcely justifies us in propounding a remedy which nobody
regards as either feasible or desirable. 162
It is also no use pointing out, though it isreaiIy not a fact, that
inside a state it is a matter of course that individuals are compelled
to submit even their highest interests to the judgements of courtS
of law, and arguing, from the supposed analogy, that there is no good
reason why states should not do the same. There are several disputes
even in the national society which are not, and cannot be, submitted
to the ordinary procedure of law. Thus, most of the industrial disputes,
involving the relations between labour and capital, are fought by
strikes and lock-outs and are solved by "extra-legal" means, such as
negotiation and mediation, because what one of the parties demands
is not legal rights, but their modification. The truth of the matter is
that the "judicial process, national or international, can settle a dispute'
in the sense of finally dispcsing of it only on one of the two conditions:
either the parties must be willing or they must he compellable t6
accept their rights according to law in full settlement of their demands."36
159 Ibid., p. 339.
160 See Lauterpacht, n. 53, pp. 307 If.
161 BlQomfield, n. 115, p. 315.
'62 See Carr, n. 110, p. 204.
163 Brierly, n. 123, pp. 122-3.
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iet the dispute go to the court at all. Such habitual acceptance may
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and if' states can be forced to come before the courts, against their
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of the International Court, all make it clear that states are not yet
prepared for a wide compulsory jurisdiction of the international courts.
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if it, were, more plainly reasonable than it is,166

And a great and experienced judge of the International Court,Lord
McNair, admits:
The sphere of law is and always must be, limited. . ..So far as I can see, there
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rights of states, while it is the business of a court of law to give effect to
existing rights.167

Always a tireless defender of international adjudication, Judge
Hudson observes that though "any dispute may be submitted to the
processes of justice according to law if the parties so desire, .. , it does
not follow that such processes will lead to a settlement of basic
differences". A court, operating within its judicial limitations, can
give a decision where the parties base their contentions on a principle
of law. But when a party bases its c1a:m on grounds other than legal
(as in the case of the Ethiopian-Italian dispute, where an arbitration
relating to certain frontier incidents failed to stem the developments
which led to war), the court may not be able to bring an end to
the contest. And "even the characterization of all disputes as legal
or justiciable in the sense of being adjudicable, according to law,
might not assure a settlement in all casNl'.168
But while avoiding unnecessary optimism about the scope of international adjudication, we should not fall into undue pessimism, which
is reflected by some of the so-called "realists". Thus, E. H. Carr remarks:
political issues, both nationally alid internationally, are far more menacing than
issues of legal right. The periodical, or rather the constant, revision of existing
rights is one of the prime necessities of organized society.... The first s+ep has
been to extricate ourselves from the blind alley of arbitration and judicial
169
procedure, where no solution of this problem is to be found.

Professor Morgenthau is even more critical of the judicial approach:
The legalistic approach [says he], by its very nature, is concerned with isolated
cases. The facts of life to be dealt with by the legal decision are artificially
separated from the facts that precede, accompany. and follow them and are
thus tra~sformec1 into a "case" of which the law disposes "on its merits".... It
is easy to see to what extent this legalistic approach to foreign policy is but
a logical develoomellt from the utopian, non-political conception.... It is unnecessary to show that these legalistic exercises have done nothing at all to bring
closer to ~olution the great political issues outstanding .... At best, they have
left the political issues where they found them; at worst, they have embittere'd
international relations and thus made a peaceful settlement of the great political
issues more difficult.17o

Courts Extremely Useful
Thus, though it is a fact, repeated with somewhat excessive ire..
quency, that courts can generally be helpful in solving only "minor"
167 Arnold McNair, TI,e De'l:elopment of International Justice (New York. N. Y.,
195fl). P. 32. See also opinion of Louis Renault, to the same effect, ibid" pp. 32-33.

168 Hudson, n, 56, p, 243.
169 Carr,
170 Hars

n. 110, p. 207.
J .. Morgenthau, In Defence of the Nationa.l Interest (New York, N. Y.,

1951), pp. 101-2.
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disputes, it must not be forgotten that almost any dispute between
states can be fanned by agitation to a dangerous intensity and, if left
to fester, may jeopardize the world's peace. Even the settlement of
a small dispute, howsoever unimportant in itself, removes one cause
of friction which might have become serious when added to others,
and encourages a habit of peaceful settlement. Thus, if several "minor"
disputes ar.e submitted to this procedure between two countries, they
may become prepared to settle even "major" disputes by this civilized
meth0d. It is on this basis that we can explain the settlement of
several important disputes, such as the Alabama dispute, the Behring
Sea Fisheries case, and the North Atlantic Fisheries case, to refer only
to a few of them, during the last century. Though it is true that no
major or significant political dispute, threatening world peace, was
ever referred to the Permanent Court of International Justice 171 and "it
may be too much to say that the Court prevented disturbance of the
world's peace in any considerable number of cases",172 we must admit
that within its limited field, it did a very useful service. As Hudson
himself says at another place, though "it would be d'fficult to say
that any of the cases [submitted to the Court] threatened to become a
casus belli, .. , some of them related to differences which, if the
Court had not been available and if they had been allowed to fester,
might have led to serious complications".173
Similarly, while none of the serious conflicts, such as Suez, Kashmir,
Berlin, etc., has been submitted to the International Court of Justice,
it has been helpful in solving some of the complicated legal issues
through its wise judgements and sober advisory opinions. But apart
from the actual cases brought before the Court, it must be rem(mbered that the existence of compulsory jurisdiction may be, and
frequently is, an important factor in encouraging negotiations on a
wide range of subjects, and the possibility of invoking it may be a
significant or even decisive element in securing an agreed and reasonable. settlement of many disputes. This is an imp'ortant consideration
which must be taken into account in estimating the contribution of
compulsory jurisdiction to the ideal of peace and the establishment
of a rule of law in international society.174 The value of a police
force is measured, Judge Read points out, not by the number of
171 Bloomfield, n. 115, pp. 292-9.
172 Manley O. Hudson, "The Twentieth Year of the P.C.I.J.", American Journal
of International Law, vol. 36 (1942), p. 5.
173 Hudson, n. 56, p. 239.
174 C. Wilfred Jenks, "The Compulsory Jurisdiction of International Courts and
Tribunals", Preliminary Report presented to the Institut de Droit International
(hereinafter referred to as Jenks's Report) (1957), p. 104. See also John
E. Read, The Rule' of Law on the International Plane, W. M. Martin Lectures,
1960 (Toronto, Ont., 1961), p. 34, where he tells us that many cases were decided
before coming to a hearing before the International Court of Justice.
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arrests, but by the degree of maintenance of law and orderPIJ
The real usefulness of courts does not lie only in their .capacity
to solve the i&'.mes of war. Thus, replying to a criticism of the international courts on the ground that they had not been able to prevent
the world wars, Judge Moore rightly remarked that if that test was
to be applied, "we must begin by abolishing the Supreme Court of
the United States, because the Supreme Court of the United States
not only did not prevent the Civil War in the United States, but
by the decision it rendered or the opinion it gave in the Dred Scott
case, materially contributed to the bringing on of the conflict. In
other words, we cannot test th8) value of an institution by its capacity
to recreate human nature overnight." The fact that human nature could
not be changed overnight, he argued, did not mean that all legislative, administrative, or judicial institutions were useless and ought to
be destroyed. 176
Thus, even if the international courts cannot solve Cold-War issues,
such as Berlin, Cuba, and disarmament, they can ~ertainly be of help
in solving economic, bus:ness, or even boundary disputes between states,
and it does not need much effort to show that the largest' number of
disputes in the world relate to' these matters.

Wider Compulsory Jurisdiction Essential
But as we shall see presently, one of the most depressing features
of modern international society has been the decline in the role played
by legal methods in the settlement of disputes between nations. The
position has become all the more discouraging, because along with
the decline of this civilized method for the resolution of conflicts, there
has been a tremendous increase in the instruments of destruction
'W'ith a capacity to destroy the whole world, if those conflicts are not
settled in a peaceful way. The avoidance of war is no longer an ideal
to be pursued by philosophers and idealists: it has become a formidable
necessity.
If the people,s of the world are truly "determined to save
succeeding generations from the scourge" of another, and this time
all-destructive war, judicial procedure, in spite of all its'limitations,
can be a powerful aid in that endeavour. Judicial settlement, of
course, is not a panacea for securing peace in all circumstances.
As Professor Kunz has well said, "it is an illusion to believe that'it
ever will be possible to transfer world history into nothing but a
court procedure".l77 But though compulsory adjudication in a 'limited
number of di::putesis not an effective substitute for war, that does
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not mean that it is not in itself a powerful constituent element of
peace. Thus, while admitting that adjudication must be supplemented
by approaches of a different order- and that other, more informal,
political methods of pacific settlement of international disputes
must be provided, it is essential to increase the jurisdiction of the
courts. There being no inherent or intrinsic legal or political quality
of dispute, the extension of the number and character of international
disputes recognized as suitable for judicial settlement depends upon
agreement between states. This, therefore,is a political and not a
legal problem. But when the danger to all is of a new magnitude, it
is necessary to understand the need of wider acceptance of the jurisdiction of the courts, because that is the first step towards the establishment of the l'ule of law in the international society. The longest
journey, it is said, starts with the first step. The sooner this step is
taken, followed by others, the sooner the world will move towards
peace and away from the present drift towards war. Sacrifices will,
of course, have to be made. But let us remember. the eternal truth
that great works can be achieved by great sacrifices only.

A Dilemma and Some Means to Resolve It
Though we realize the need to extend the competence of the courts
and also understand their limitations, we find ourselves in a sort
of quandary when it comes to devising an arrangement by which
states would be obligated to submit to courts of law those disputes which it is reasonable to submit to them, but those only. A
number of useful suggestions have been made in this regard by
several scholars for the possible ways of advance. But before We
begin a discussion of the suggestions to get round this apparent· impasse
and the innumerable problems of the present crisis of international
judicial settlement, let us look at the magnitude of the problem and
examine how far states have actually been willing to accept the
jurisdiction of courts for the settlement of their disputes and prepared
to demonstrate the force of their cause on legal grounds rather than
on the grounds of their economic and political strength and the power
of their armies and armaments.

Read, ibid., p. 28.
B. Moore, "The Permanent Court of International Justic€", International
Conciliation, no. 197, p. 693.
i11 Kunz,n. 152, p. 673.
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CHAPTER VI

JURISDICTION OF INTERNATIONAL COURTS-II
PAST PRACTICES

Jurisdiction of Courts up to the Year 1900: European States
While the ideal of compulsory adjudication, which is indeed a great
and noble principle, has been propagated and presented with great
zeal and enthusiasm by lawyers and philosophers in order to serve
peace, humanity, and civilization, it has always been found to be
a very complex problem by statesmen and jurists charged with the
task of transferring this idea into practical action and turning it into.
actual paragraphs of international agreements which might bind states,
in future.
As we ha~e indicated in Chapter II, it was not unt:! arbitration
procedure had proved its real worth by settling some of the serioUs
problems of the day that some states, especially European states, began
to look upon it with favour. Thus, up to the ;nineteenth century, no:
fOrID of compulsory arbitration existed. Even after that, though a few,
compromissory clauses began to appear in some treaties, it was not
until the second half of the nineteenth century, and in £act not until
the successful termination of the famous Alabama dispute, that there
started a movement manifesting some willingness among states to:
agree beforehand· to settle their future disputes, even in regard to,
minor matters. 1 Until then, only, five small European Powers;
-Belgium, Norway, Sweden, Italy, and Austria-had incorporated intcf
the treaties they had concluded with S:am in 1868 a general arbitra-,
tion clause without reservation, obliging them to submit any contro-'
versy, which could not be settled by diplomatic intercourse, to thei
arbitration of a friendly neutral Power chosen by common accord. 2
The successful outcome of this historic case had a healthy effect on,
other European countries, and this was reflected in certain favourable
resolutions in several legislatures. In 1874, Mancini started the trend
by introducing in the Italian Chamber of Deputies a resolution recommending to the Government that it insert, whenever possible, in its
treaties a clause providing for the arbitration of all disputes concerning
the interpretation and execution of those treaties. The resolution was
1 Helen May Cory, Compnlsory Arbitration of International Dispntes (New York.,
N.Y., 1932), p. 4.
Il Ibid., p. 20.
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adopted, and was followed by a long series of treaties between Italy
and other states, both European and South American, containing
compromissory clauses obliging the parties to go to arbitration in
disputes relating to those treaties. 3 RefErring to the scope of arbitration, however, Mancini made it clear that questions of independence
and integrity could never be submitted to arbitration and that a compromis provid'ng for such a settlement would be null.
Italy's example was followed by Belgium, Holland, Denmark, and
Sweden, whose legislatures passed similar resolutions, and before the
close of the century, Belgium, Spain, Switzerland, Norway, Sweden,
and the Netherlands entered into several treaties, generally without
any reservations. 4
But this enthusiasm for compulsory arbitration was not only limited
in scope, but also confined only to small countries. Germany and France
did not sign a single arbitration treaty during the nineteenth century;5
Though there was a strong peace movement in Great Britain, the
Government's attitude was rather cold. Thus, in 1849, the British Prime
Minister, Lord Palmerston, rejected a motion by Cobden that arbitration clauses be inserted in all treaties, on the ground that it would
be impossible to establish a court which would inspire both the
parties with equal confidence and that the arbitrations already under,.
taken by England had not encouraged it to resort to arbitration. 6
Again in 1873, one Richards; a Member of Parliament, backed' by
a petition signed by over a million British workers and encouraged
by some influential persons in the United States and Europe,' intro~
duced a resolution in the House of Commons, requesting the Govern~
ment to enter into negotiations with foreign Powers for the purpose
of "establishment of a general and permanent system of arbitration".
Replying on behalf of the Government, W. H. Gladstone asserted that
it had been the policy of Great Britain to favour arbitration when
it seemed feasible withoHt the existence of any general treaties c~lling
for such a process and that he did not think the time and occasion
propitious for the formation of such treaties. 7
Italy concluded 20 treaties containing such clauses. Ibid., pp. 22-23.
Two treaties, between Spain and Colombia (1894) and between Spain and Peru
(1897), contained a reservation relating to sovereignty, and one treaty between the
Netherlands and Portugal (1900) contained reservations· relating to indeperidimce
and autonomy. Ibid., pp. 24-25. Belgium concluded 7 treaties, Spain 6, Switzerland
4, Norway and Sweden 3, and the Netherlands 2. Ibid.
.
r, In 1895 the French Chambers passed a resolution inviting the Govetnment
"to negotiate as soon as possible a permanent treaty of arbitration between tho
French Republic and the Republic ·of. the U.S.A" Even negotiation$wc~e 'not
st~ ;'ton. in pu>'~uance of this resolution. Ibid., pp, 25-26.
.:
6 Quoted, ibid.,p. 20.
'
,
"Norman L. Hill, "British Arbitration· Policies", International' COnciliation,
(New York, N.Y.), no. 257, p. 87.
. ,
3

4
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The fact is that Britain was not prepared to take the risk of binding
itself to this method of settlement of disputes except with one country,
that is the United States, which was its own offshoot and with which
it had close, interwoven interests. As Gladstone clearly stated in his
reply, while arbitration could be resorted to when it was a question of the United States, the situation was entirely different on the
continent. s Thus, when a resolution was presented to the House of
Commons in 1893 by Randal Cremer, pursuant to a joint resolution
passed by the American Congress in 1890, recommending that the
Government give its co-operation to the United States in concluding
an arbitration treaty between the two countries, Gladstone immediately
agreed to the proposal because it referred only to the United States.9'
These resolutions led to protracted negotiations between the two countries, and a treaty was ultimately signed on 11 January 1897, knoWl1
as the Olney-Pauncefote Treaty, which was, however, later rejected
by the Senate of the United States. lO
Apart from this agreeable attitude towards the United States, Great
Britain. showed no enthusiasm for arbitration. Referring to the Pan.,.
American treaty of arbitration, Gladstone said that such a treaty
could be possible where there was no possibility of quarrel. "But it
is equally evident", he said,

United States of America
Although it was the United States which had put new life into .this
ancient but forgotten procedure of arbitration, and had an excellent
record of voluntary arbitration all through the nineteenth century,
it entered, up to the turn of the present century, into only one single
arhitration treaty, and that with Mexico (the Peace Treaty of Gundalupe Hidalgo, 1848), whereby it agreed to consider whether it
would not be better to settle future disputes arising between the two
countries "by the arbitration of commissioners appointed on each
side, or by that of a friendly nation", where all other peaceful means
failed. Needless to say, the terms of the treaty were so vague that it
Was not difficult for the United States to bypass it when it was invoked
by Mexico in 1914, and resort was had to arms. Nobody after that
ever heard of this treaty.1S
.
The chief, or perhaps the exclusive, rE>ason for this otherwise nonunderstandable attitude of the United States towards a cause, of which
its own jurists and statesmen have been the best exponents. 'and
grElatest supporters, was, and has beEln, the extremely conservative
attitude of the Senate. The one hundred and fifty years of the history
of American participation in the international judicial process is an interesting and instructiVE. story of a bitter struggle between the Administration and the Senate, in which the latter almost always had the final
s,aY" leaving the Adm:nistration almost helpless and sometimes embarrassed before world public opinion.
'
Although since the very start of the peace movement in tHe
trrilted States in 1815,14 numberless petitions had been showered on
Congress on behalf of arbitration by groups all through the country/I;
it was only in 187'4, i.e. after the close of the Civil War and the success-,
ful. terminat:on of the Alabama controversy with Great Britain that
three resolutions favouring arbitration were adopted, two in the
House and one in the Senate. 16
In spite of this temporary helpful attitude of Congress, the Administration did not act upon a proposal of the Swiss Government in 1883
to conclude a general treaty of arbitration making it obl'gatory for the
parties to submit to arbitration an disputes arising between them.1'l'
Persuaded! by a British Parliamentary delegation of 1887, as we
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that when we come to cross the Atlantic we have much greater difficulties to
encounter, for there vast armies are maintained by the great states, and although
all may have the best intentions to maintain peace. the cause of peace is ever
trembling in the balance.l l

Apart from the futile attempt to make a treaty with the United
States, Great Britain included compromissory clauses in six treaties
with smaller countric,s, namely Greece, Honduras, Italy, Mexico, Portugal, and Uruguay, with none of which there was any danger of the eruption of a serious conflict. 12
See Quoted in Cory, n. 1, p. 26.
American Congress its~lf passed this resolution in favour of negotiation
of arbitration treaties between the United States and other friendly Powers
in response to the British Parliamentary memorial of 1887, signed by 232
Members of the British House of Commons, appealing to the US Congress to
pass such a resolution and· promising to exert their influence on the British
Government to insure its acceptance. The American resolution resulted in
petitions for an arbitration treaty signed by more than a million Englishmen.
Ibid., PP. 28-29.
10 See, for details of the hesitations expressed in accepting even the very limited
obligations created by this treaty, Cory, n. 1, pp. 31-34; and D. P. Myers, "Arbitratio~ and the United States", World Peace FoundatiCJ11, Pamphlets (Boston.
Mass.), vol. 9, nos 6-7, pp. 500-3.
11 See. quoted in Cory, ibid., pp. 29-30.
12 Ibid., p. 27.
S

11 The

See Myers, n. 10, p. 486-7.
._
It was in this year that the New York Peace Society, the first in the world,
was organized. Ibid., p. 485.
15 Ibid. Also see Cory, n. 1, p. 12. The two Houses of the Massachusetts legislature passed resolutions favouring arbitration in 1832 and 1844, and the te~isla-'
ture of Vermont commended the idea in 1852. See D. F. Fleming, United States
a,nd, the World Court (Npw York, N. Y., 1945), pp. 15-17.
1(; Mvers;h. 10, pp. 494 ff.; and Cory, n.1, p:14.
17 Myers, ibid., p. 497.
13
14
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have mentioned above, the two Houses of 'Congress passed another
resolution in 1890, inviting the President to undertake negotiations
of arbitration treaties with friendly countries. But when this resulted
m the Olney-Pauncefote Treaty of 1897, the Senate refused to ratify
it, though it had been strongly recommended both byPresiden,~
Clevelalld and by his successor, President McKinley, and even though
it had been so much modified in its journey through the Senate18 as to
become uhrecognizable. One of the historic amendments in the draft
treaty was to make sure that

a 'common language, a common religion,' common· customs nnel tho
,common cause for which they [had] struggled, as' well Uti hy tht'llr
geograp;hic position, the similarity of their institutions and thotr
apalogous necessities and reciprocal interests", they could lIvt lIul,
consider themselves as parts of one and the same nation.:10 All t.11fl"'''
factors, as well as a common fear of the United States, OIlPOO,"lly
after the US-Mexican War of 1846-48, led to a strong mOVOllllHlt
,towards ~ confederation of these states, and sENeral futile llttOHlpl.t4
were'made in the years 1822, 1847, 1857, and 1864 to that olld.
,As, a: part of the same movement, extensive provisions for the sottloment of their disputes by arbitration were made. In fact, up, to tho
year 1868, apart from the American-Mexican Treaty of 1848, tho
Latin American states appear to be the only ones to have made
~rbitral treaties. In a large measure these treaties were made without
any 'reservations; and though generally the provisions for arbitration
were: included ascompromissory claus(JS in treaties on different suh..
jects,' such as a treaty of peace, a treaty of alliance, or a treaty of
commerce, the provisions were not confined to disputes arising only
from the treaty of which they were part, but covered all disputes ~rising
petween the partes. Miss Cory points out that between 1820 and 1890,
nearly 50' such treaties were signed and ratified, and several others were
.signed but could not be ratified. Brazil was the only state not to have
signed any such treaty.21
, It must be noted, however, that these provisions were obligatory
only in name. There was no court, and there were no rules of procedure. The possibility of summoning a state before an international
tribunal was then inconceivable. Beyond stating that a friendly
government, withouteveIi mentioning its name, was to be the arbitrator" no provisions were made concerning the establishment of a
tribunal. When an attempt was made in 1881 by Colombia and Chile
to plug this loophole by agreeing that if t)1ey failed to agree on an
arbitrator, the 'President of the United States would be authorized
to exercise the functions of arbitrator, the treaty was never ratified.
In fact, the :Latin American c;ountries found it easy to avoid these
bbliga:tiorts, and, in spite of all these fine treaties, up to the year 1880,
the actual practice of arbitration between the Latin American countries
was alm')st negligible,22 though they were parties in sevHal cases
:with the European countries and the United States.
The present Pan-Americanism was started by the United States

Any agreement to submit, together with its formulation shall, in every case.
before it becomes final, be communicated by the President of the United States.
to the . Senate with his approval and concurred in by two-thirds of the. senators,
present.

. This ,amendment we have called historic because it marks the begin:t;llng 'of a long fight the Senate has waged against the treaties of com:"
pulsory arbitration, nOt so ql!alified. There were some Senators who
dIsagreed with the entire idea of compulsory arbitration becaus€, it interfered with State sovereignty. It is historically interesting to read
such statements in the minority report of th~ Committee on Foreign
Relati~ns as follows:
.
Without . '. . unqualified right of appeal to arms no nation can be independent • ••
Treaties are essentially temporary expedients, and in fact, seem made to be
brdken\ 'as' fortresses are said to be made to be taken; and it is questionable
after' all whether an open field and the chance of a fair fight are not the
best protection to a peace-loving nation, both in war and diplomacy.19

Latin American States
Althou~h it was the United States and Great Britain, as is well
known, that revived the voluntary practice of' arbitration, and these
two ,countries were outstanding all through the nineteenth century
for their attempts to settle disputes by this procedure, it was in
Latin America that. the first treaties of compulsory arbitration were
concluded.
What eventually. became the Latin American states . had
'..
been PrQvinces in the Spanish, Portuguese, or French possessions.
Th~bolindaries of most had been fixed by Spanish laws, Clnd their
disputes were settled through orderly court procedure. They were
thus accustomed to a single legal system. It was consequently natural
fai-them to have the feeling of closeness after they threw off the
cQD1mQ,n enemy. Furthermore, as expressed in the Preamble to a
qraft ir,eaty ,of confederation presented in 1847 to the Congress of,
Lima, :".being,bound to each other by the ties of a common origin,
"

18 There were seven additions to its text and eight elisions. Ibid., pp. 506;.7.
19 Quoted by Cory, n. 1, pp. 36-37. Also see Myers, n. 10, p. ,507.
'\t

114'1

Quoted in Cory, n. 1, P,' 5.
Ibid., pp. 7-10.
22 La Fontaine lists five' arbitration cases before '1880; Argentin~Paraguay
~1876); Bolivia-Chile (1872), Brazil-'-Paraguay (1872), Chile-Per:u (1871),' and
Honduras-Salvador (1880). See H. La Fontaine, HistOTie Sommaire et Chronologique Inter.nationaux 1794-1900 in Revue de Droit InternationaL et Legislation Comparee (Geneva, 1902), vol. 34, pp. 75.1:1 :,
.. ,
. .
"
20
21
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when, pursuant to a resolution passed by the two Houses of the
US Congress in 1888, the first Pan-American Conference was called
in 1889 "for the purpose of discussing and recommending... S'Ome
plan of arbitration" among the American states. The discussion of
this point in the Washington Conference of 1889-90 showed that
but for Mexico, which raised objections, and Chile, which was strongly
opposed, the other states were generally in favour of this propo::,'aI.
The outcome of the conference was a "Plan of Arbitration". Arbitration waE: adopted as a "principle of Ameri~an international law", and
the Plan envisaged general and obligatory arbitration, Arbitration was
to be obligatory in all controversies concerning diplomatic and consular privileges, boundaries, territories, indemnities, rights of navigation, and the validity, construction, and enforcement of treaties,
except those which, in the opinion of one of the parties', might imperil
its independence. It also sought to abolish conquest and called for
the non-recognition of fruits of aggression. But let it be noted that
the "Plan of Arbitration" was not a treaty, not even a draft treaty
subject to ratification, but merely a model of multipartite arbitration
treaty. Compared with contemporary Europeqn arbitration treaties,
it showed at many points a progressive tendency: all controversies
were included; no distinction was made between legal and political
disputes; no European reservation relating to "vital interests, inC:"dpendence or honour" but only an exception relating to independence.
But there was no right of unilateral action, there was no preconstituted court, and there were no rules of procedure; and the decision as to whether a dispute involved a question of independence
was left to the unkttered discret'on of a party,23 Despite all this, the
US Secretary of State, Blaine, declared the Plan as the "Magna Charta"
which would abolish war and substitute arbitration bc,tween the American Republics. He said:

In several treaties of commerce and navigation made before the
tum of the century, the Latin American states adopted the old
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If, in this closing hour, the conference had but one deed to celebrate, we should
!lare call the world's attention to the deliberate. confident, solemn dedication
of the two great continents to peace, and to the prosperity which has peace
for its foundation. We hold up to this Magna Charta, which abolishes war and
substitutes arbitration between the American republics, as the first and great
fruit of the International American Conference. 24

pattern of general arbitration clauses. Thus, apart from nearly 159
inter-American treaties,25 the Latin American states concluded
2U
several (~nore than 90) treaties with the European states during
the last century.

Asian and African Countries
Not being "equal" and "full" participants in the "Christian" law
of nations of the nineteenth century, as we shall discuss below,
the As:an-African countries are naturally missing from the list
of countries participating in this arbitration movement in the first
half of the nineteenth century. It was in 1856 that an Oriental country,
Turkey, was for the first time admitted to this "charmed circle" of
the European states in which the American countries, after attaining
their independence in the eighteenth and early nineteenth centuries
and being of the same kith and kin, had already taken their place,
despite the unholy "Holy Alliance"; and later Chfua, Japan, Siam,
and Persia were forced in almost against their will. At the First
Hague Conference in 1899, only five Asian states-Turkey, China,
Japan, Persia. and Siam-took part in a major international conference for the first time for such states. It is interesting to find, however. that it was an Asian country, Siam, which concluded the first
general arbitration treaties, without any reservations, in 1868, with
five countries of Europe, viz. Belgium, Norway, Sweden, Italy, and
Austria. But for this "daring" step on the part of Siam to enter
into these treaties. which like others of that period hardly bound it
to submit any future dispute to arbitration, the AsJian countries
would have been without any representation in the list of arbitration
conventions concluded during the last century.

Despite these high aspirations, the plan Came to nothing as it
was signed by only half the number of states represented in the
Conference, and was ratified by none of them.

Practice of Arbitration Up to 1900
The number of cases actuany submitted to arbitration procedur~
during the nineteenth century, it may be noted, bears no comparison
to the number of arbitration treaties concluded. In a vast majority
of cases the parties agreed to submit their disputes to mutually
acceptable special courts or umpires without any binding obligation~
In spite of differences of opinion among writers as to the exact
number of cases decided according to this procedure during the
nineteenth century, we find that the European states had come to

23 See Josef L. Kunz. "International Arbitration in Pan-American Oevelopments", Texas Law Review (Austin, Tex.), vol. 27 (1948-49), pp. 185-6; and Cory, n:
1, pp, 15 ff,.
24 Quoted in J. B. Scott, ed., Instructions to the American Delegates to the Peace
Conferences (New York, N. Y" 1916), p. 11.

25 In 36 of these treaties, the lJ'nited States was one of the parties. Sec Willinm
R. Manning, Arbitration Treaties among the American States to the Closc oj the
Yet''!' 1910 (Washington, D.C., 1924), pp. ix-xii. aT'd xxxvii-xxxv'ii.
26 Myers lists 90 such treaties still in force in 1915. See D. P. Myers, "Arbitrotion Engagements", World Peace FOttndation Pamphlets, vol. 5, no. 5, pt. 3.
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use it much more often than countries in any other ,part 9f,~he
world, with the exception of the United States. Thus, according'to
Darby's list, out of the 476 instances of arbitration from 1794 to
1900, Great Britain was party to 166 arbitrations; Germany to 113;
France to 105; Austria-Hungary to 48; Italy to 45; and Russia to
42. In the compilation of La Fontaine, in the list of 176 cases during
the same period, Great Britain is credited with 70 cases; France,26;
Spam, 10; Nical'agua, 9; and Italy, 8. 27
A. M, Stuyt lists 238 cases up to 1900, out of which Gr~at. Britain
was a party in 83 cases; France in 30; Germany in 11; and Italy
and Portugal in 12 each. 28 In Judge Moore's comparatively conservative list of 136 arbitrations during this per:od, Great Britain figures
.33 times: France, 12; Austria and Italy, 3 e'ach; Germany, 2; ~a
Belgium 1.29

of. them exist up to the present day.34
But apart from these "domestic" disputes, they were parties i,n
many
cases with powerful . European states and the United
State~ of AmEil"ica. Being the weaker members of the society of
nations, they preferred this method of settl:ng disputes to the otherwise inevitable method of being forced by the Great Powers, which
they' could not resist.
Thus, in the large majority of cases, in over
80 cases out of nearly 115 to, whi~h they were parties,35 they submitte.d, or were forced to submit, their disputes to an arbitral tribunal
when the other party was a European Power or the UnitEd States~
Out .of these, the United States was a party in 29 cases, Great Britain
in 22; France in 15; and Italy in 8; and most of these cases related
to .th~ claims madEI on behalf of the Great Powers for injuries suffered
by their citizens at the hands of Latin American Governments. 36

United States of America

Asian-African' States

Although the United States achieved its independence by means
of a revolution, and therefore by resort to arms, it adopted 'froin
the very beginning of its history this "civilized" means of settlement
of international disputes, and despite the SEnate's conservative atti,:,
tude, had a brilliant record of voluntary arbitration during the nineteenth century. As usual, there is a difference of opinion about the
number of cases in which the United States participated up to the
year 1900. Thus, ~,ccord:ng to Darby's enumeration, it participated
in 96 arbitrations;30 but La Fontaine lists only 56 cases;31 Stuyt,
64;32 and Moore, 57.33

In view of the subordinate position of these countries during the
nineteenth century, when thEI practice of arbitration became prevalent,
and when most of thEm were regarded merely as "objects" and not as
'.'subjects" of internat'onaJ law, it is rather surprising to find LaFontaine
listing 5 cases in which Asian states participated and 6 cases whEil'e
at least one of the parties was an African state,37 though whether theY
were regarded as "states" in international law or not is another question.
In summary, between 1794 and 190G, according to La FontainE~ who
lists a i.otal of 176 cases (see su,pra), American· countries were parties
in 13Lcases (of which the United· States was party in 56 cases);
European Powers in 89; African, in 6; and Asian, in 5. 38

Latin American State-s
In spite of the extravagant treaties of arbitration among these
countries, their professed faith in arbitration was never so great
that they might be willing to submit all their disputes to arbitral
tribunals. Thus, as referred to earlier, up to the year 1880 there are
only five arbitration cases listed among the Latin American countries.
In the last two decades of the ninetE,enth century, another eight boIDi..
dary disputes were settled through this procedure, though there were
several others which were never submitted to a tribunal, and in fact
27 La Fontaine, n. 22, p. 4.
28 See A. M. Stuyt, Stwvey of Internaiional Arbitra.tions, 1794-1938 (The Hague,
1939). pp. 455 ff.
. .'
211 John Bassett Moore, "A Hundred Years of American Diplomacy", Harva.rd
,Law Review (Cambridge, Mass,), vol. 14 (1900-1), pp. 182-3.
" ..
. 30 W. Evans Darby, International Tribunals (London, 1904).'
31 La Fontaine, n. 22, p. 4.
3~Stuyt, n. 28, pp. 464-5..
33 Moore, n. 29, p. ,182.

~any

I

Natu,re

of Disputes Submitted to.Arbitration

. Before we go on to th€lnext period, it may be remarked that in
spite of all the facts and figures -as given above showing a great
activity in the field of arbitration during this period, states never
put much faith in this procedure. Thus, apart from a very few im..
portant disputES submitted to arbitral tribunals between the United
34 See Cory, n. 1, p. 11.
35 S~e,

Stuyt, n. 28, pp. 455 ff.
According, to Moore's list, the United States was a party in _26 cases,
Great Britain in 14, and France in 8. See Moore, n. 29, pp. 182-:3. See also . Hill,
n. 7,np. 83-84.
1I7 The cases with Asian participants were China-USA (1884), Japan-Peru
(1873), Persia-Italy (1890), and Siam-USA (two cases in 1897). African states
particinat"d in the following sixcases:Congo-Porlugal (1890). E~t-Suez Canal
Co. (1864), Orange-Transvaal (1869), and Transvaal-Great Britain (three cases
..-one each in 1881, 1884, and 1894). See La Fontaine, n, 22, PP. 75 ff. Stuyt !isis 15
(mses in which Asian states took part and 13 cases in which African states partici..
pat-ed. See Stuyt, n. 28, pp. 455 ff.
I ,.
3R La Fontaine, n. 22, p. 5.
f '
,"
36 Ibid.
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States and Great Britain, which hoth of them agreed· to settle by
peaceful means because of various factors 'as explained in ourintroduction, arbitration was used either to settle pecuniary claims or such
othE!r matters as' had little practical importance to the parties, 'and
it was also used where one of the parties was a small Power. and
was forced to submit to this method as an alternative to direct military
intervention. Most of the cases between the EuropEan states and· the
United States of America on the one hand, and Latin American:;
Asian, and African countries on the other,. were of this nature. The.
small Powers preferred this method because it gave them pro tanto
equality; but they never could force thE!' Great Powers to accept this
procedure. The latter might decide 6f their own free will to accept
it. Thus, in 1837, France put forward a' series of claims arising from
the allegEd unjust treatment of its subjects.in Mexico. When' thE!
latter offered to submit the claims to arbitration, France described
the offer as "ridiculous" and rejected it. The French Gover:r.tment
insisted that the dignity and duty of FrancEI did not permit·' it ito
allow a third person to decide and sent an ultimatum to Mexico. 39
Similarly, Great Britain refused to arbitrate the question of the
legality of the treatment of aliens affectEd by the immigration law
of South Africa, though the latter repeatedly offered it to be submitted
to this procedure. Such a proposal \vas considered "absurd" by British
statesmc.n, and war was supposed to be abetter and surer way of en..
.forcing their wilI.4Q .
In the pride of their military force, the Great Powers believed that
only the sword, and not an arbitration court, could be trusted to 'deter~
mine their cloSest interests. They, therefore, did not want· any portion
of their foreign relations to sl'p out of their hands. As Cory says,
"they relied more on their own efforts to gain a coveted prize than
they did on the so-called justice of an arbitral tribunal".41 This pdsition and sceptical attitudE! of the Great Powers towards arb;tratfon
has remained practically unchanged almost up to the present time.
But the present risk of starting a thermonuclear war even by the
limited use of force against small Powers has left the Great Powers hi
a strange dilemma which we shall discuss below. But the result of
all this scepticism of the Great Powli'rs and fear of the small states
was that the cause of compulsory arbitration could not be carriEd much
further. Cory has very well summarized the whole position up to the
close of the nineteenth century:
'J'
Latin America had contracted to do mo~e in the way of arbitration thanf;lle
had'
.
.,
'.
,.

'.

39 See H. Lauterpacht, Function of Law in the International Community (Londo:n,
193:1). n 160.
.
.
40 Ibid., p. 161.
41 Cory, n. 1, p. 40.
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carried out, and Europe had,' with .a, f,"w eXGeptions, done little or nothing in 'com;.
p1.llsory arbitration except to agre.e, ,ina few cases, that s:\1e, would submit disp1J.t es concerning the interpre41tion of treaties to a third party. The United States
had been even more wary; she had signed two very interesting arbitration treatic~.
but had ratified neither. 42

Period between 1900 and 1914
The obligations adopted by states in regard to the jurisdiction
of courts were, therefore, vague and their practice uncertain when the
Fi:r\st Peace Confermce was called at The Hague in 1899. The Latin
American countries, which had been the greatest enthusiasts Of com'"
pulsory arbitration treaties, had, however, not been invited; but all
the European countriEs, the United States,and five Asian states made
it the largest diplomatic gathering that h~d ever discussed compulsory arbitration. The Russian delegation submitted a draft on good
offices, mediation, international.commissions of inquiry, and an arb:tral
code. Articles 7 to 10 of the Russian draft provided for compulsory
arbitration. They declared arbitration as the! most efficacious and most
eciu:table means of settling controversies of a legal nature and especially
controversies concerning the interpretation and application of existing
trEaties (Art. 7) and provided that the contracting parties agreed to
have recourse to arbitration in these cases "so far as they do not
concern the vital interests or national honour of the litigant Powers"
(Art. 8). Each state was to remain the sole judge as to whether
its vital intEiI'ests and honour were involved in a dispute except in the
cases enumerated in Article 10 (Art. 9). Article 10 made arbitration
obligatory in the following cases, so far as they did not affect the
vital .interests or the national honour of the parties: (i) Pecuniary
claims for damages, when thEJ principle of indemnity was recognized
by both parties; and (ii) interpretation and application of treaties
relating to posts and telegraphs, railroads, submarine and telegraph
cables, collisions on the high seas,. international rivers and inter-oceanic
canals, literary and artistic property, money matters, we:ghts and
measures, sanitary affairs, measures against Phylloxera, inheritances,
extradition, mutual judicial assistance, and boundaries so far as they
concerned purely t(lchnical and non-political questions.
Though none of the items specifi(d in Article 10 seemed dangerous,
and the reservation of vital interests and honour had. already made
the obligatory list voluntary by leaving a wide loophole for escape,'
this Article gave rise to intEil1se discussion and several objections. 4:'
Germany did not consider the "safety-valve" (as Professor Zorn put
it) in Article 10 sufficient, and Count Munster, a German dele~
gat~, wanted so many "safety-valves" to bEl introduced "into this arti~,
Ibid., p. 42.
See The Proceedings oj the Hague Peace Conferences':
(New York, N. Y., 1920), pp. 701-7.
42

.(3

Conference of 1899
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ficial apparatus that the whole will be only sand which we can throw
in the eyes of the public opinion".44 After some discussion about the
wording of Article 10 and a few omissions,45 however, the Articles on
arbitration were provisionally adopted by the Committee of Examination of the Third Commission. But then came the strong objection from
the Ka:ser, who felt that arbitration would be "deirogatory to his
sovereignty", and a danger arose that Germany would oppose the entire
convention on the pacific se;ttlement of disputes. 46
Only after some
political pressure had been brought to bear on Germany, as we have
explained in another chapter, did the Kaiseil" ultimately agree to accept
the plan of the Permanent Court of Arbitration on the condition that
Articles 9 and 10 relating to compulsory arbitration might be suppressed. Professor Zorn then informed the committee that "the German
Government is not in a position to accept compulsory arbitration".
He admitted that existing conventions in which arbitration was pro,.vided would, of course, continue in force. But Germany could "go
no further and believes that she has already done much by accepting
the list of arbitrators and the Permanent Court [of Arbitration]".47
Articles 9 and 10 proposing obligatory arbitration were then withdrawn, and after much discussion a draft proposed by Descamps was
adopted which later became Article 19. This Article; which "unexpected;,.
ly" became the source of many later treaties, runs as follows:

In spite of this failure, however, the Conference had a marked
influence on the future of compulsory arbitration. First, this led to
an end of the Latin American habit of including general arbitration
clauses in treaties dealing with commerce and navigation. Arbitration
provis:ons had become too complicated and elaborate to be compressed
i~ a single Article of a treaty.49 Secondly, the reservations relating to
the vital interests, honour, and independence contained in the drafts
presented to the Conference made such a strong impression that for
many years the presence of such reservations in arbitrat:on treaties
was almost taken for granted, and they came to be known as classic
reservations. Moreover, the existence of the Permanent Court of
Arbitration resulted in provisions in almost all of the treaties for
reference of disputes to that Court, though a few of them allowed
the parties to establish another court if they agreed to do so. Nearly
70 general arbitration treaties were concluded betwel€n the two Hague
Conferences (1899-1907), most of which reflected the influence of the
First Hague ConferEiIlce. 50
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Independently of general or private treaties expressly stipulating recourse to
arbitration as obligatory on the Signatory Powers, these Powers rEserve to them~
selves the right of concluding, either before the ratification of the present Act or
later, new agreements, general or private, with a view to extending obligatory arl.i~
tration to all cases which they may consider possible to submit to it. 48

This was the final abandonment by the Conference of all plans for
compulsory arbitration. The final convention merely made a pious
declaration in Article 16 that arbitration "in questions of a legal nature
and especially in the interpretation or application of international conventions" was recognized by the signatories as "the most effective and.
at the same time, the most equitable means of settling disputes which
diplomacy has failed to settle".
44 QuotEd by Robinson, Arbitration and the Hague Peace Conferences (Philadelphia, Pa, 1936), p. 49.
45 Treaties relating to international rivers and canals and money matters were
removed from the list on the insistence df Holls, the American delegate. The
American objection, according to White, ''was raised in view of our present
difficulties in A,laska and in the matter of Isthmian Canal".. See quoted,. i;Q
Robinson, ibid., p. 48.
'-',
46 Cory, n. 1, p. 45.
47 See Proceedings, 1899, n.· 43, Po' 767.
\
48 Ibid., p. 768.
,~

j

Second Hague Conference, 1907
Another futile attempt to sign a general arbitration convention was
made in 1907, when the Second HagueConferencEI met. This time.
the Latin American countries were present, and they had already
signed the Hague Convention for thEI Pacific Settlement of International
Disputes, 1899, under the inspiration of the United States. The object'on
raised by Germany in 1899 that arbitration had not made sufficient
progress and was not sufficiently understood in order to be adopted
as a compulsory means of settling international disputes51 had lost
much of its force. Several general arbitration treaties had been concluded; Germany itself had signed two treaties with Great Britain and
the United States (though the latt€11' had not been rat'fied by the
Senate); and the Permanent Court of Arbitration had decided, amid
general approval, four cases presented to it, in two of which Germany
was a suitor. In fact, by 1907 Foreign Offices no longer protested
411 Only in four treaties after the First Hague Conference were these general
arbitration clauses included. This was never a European practice. See Cory,
n. 1. p .. 49.
50 Tbid. According to D. P. Myers's list, 77 treaties were concluded during
1900-7, out of which in 49 both the parties were European, in 9 both of them
Latin American, in 18 one party was European and the other Latin American,
and the last was between a Latin Amer1canand an Ashm (M"x;co-Pers'a. HI(2).
Among these, Spain was a party to 14 treaties, Italy to 11, Great Britain to 10, France
to 8, and Argentina to 3. See D. P. Myers, "Revised List of Arbitration Treaties",
World Peace Foundation Pamphlets, no. 6, pt 5. Manning lists 43 treaties among
American states, both general and specific, during 1900-7. See Manning, n. 25,
. pp. xii-xiv.
61 See Proceedings, 1899, n. 43, p. 659.
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against compulsory arbitration on principle, and all of them seemed
to favour it, at least as an idea1,52
The Second Hague Conference, therefore, started in a more hope~l
atmosphere. Projects for compulsory arbitration were presented by the
American, Brazilian, Portuguese, Serbian, and Swedish delegations.
The Brazilian project contained so many ambiguous reservations that
it was dropped shortly after the Conference started. The American
project was practically the Anglo-French Treaty of 1903, which provided
for the submission to arbitration of dif'fE.lt'ences of a legal nature, subject
to the condition that they did not involve either the vital interests,
independence, or honour of the parties, or the interests of a third
Power. An additional Article provided that each time an arbitrable
dispute arose, a compromis must b~ drawn up and c~ncluded in accordance with the laws and constitutions of the contracting states, a safeguard to win the consent of the American Senate for the convention.
The PortuguE:se draft was based on the Russian draft of the First
Conference with an enlarged list of unreserved subjects. The Swedish
and Serbian plans were similar.53 To the first ArticlE:B of the American
project was added the Portuguese list of unreserved subjects, and the
whole became the subject of intense discussion. The debate on the
suitability or unsuitability of subjects to be included in the "list" was
so long and painful, and the results so unrewarding,54 that it proved
to be the E:lIld of the enumerative type of treaty. It was thought
thereafter to be much simpler to make a general statement of compulsory arbitration with plenty of reservations than to draw up a
list of the cases which the contracting states had agreed, without reservations, to arbitrate. 55
Great Britain, after a month and a half of opposition to the
principle of compulsory arbitration owing to its fear that it might be
compelled to "arbitratE. "with any Oriental and minor state which might
sign the treaty",5~ finally gave up its opposition and accE:ipted the
principle, provided enough "safeguards" were left in the treaty for it
52 See J. B. Scott, The Hague Peace Conferences of 1899 and 1907 (Baltimore.
Md, 1909), p. 330; and Cory, n. 1, p.69. This ideal was affirmed in the b2ginning
of the Conference by several delegations, including those of Germany and AustriaHungary, who were the greatest opponents of the system in 1899. See The Proceedings of the Hag'ue Peace Conferences: Conference of 1907 (New York, N.Y., 1921),
vol. 2, pp. 286 and 303. See also Robinson, n. 44, p. 52.
53 See Proceedings, 1907, n. 52, vol. 2, pp. 874 fl.
54 The "list", as finally agreed upon, included pecuniary claims and interpretation
and application of treaties relating to reciprocal gratuitous aid to indigent sick,
protection of workmen, means of preventing collisions at sea, weights and measures,
measurement of vessels, wages and estates of deceased sailors, and protection of
literary and art'stic work. But even this harmless list left several delegates dissatisfied. See Proceedings, Hl07, n. 52, vol. 2, pp. 540 fl,
55 See Cory, n. 1, p. 71.
50 See Robinson, n. 44, p. 54.
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to escape from the obligation whenever it pleased. 57 Germany, however,
was consistent in its opposition, and it was not long before it became
evident that it intended again to play the villain. It contended
that while it was in favour of bilateral arbitration treaties in so far as
they were in accordance w:th its interests, multilateral treaties were absolutely not acceptable to it. The German spokesman, Baron Marschall
Von Bieberstein, attacked the whole project in its details. In the first
instance, he declared:
Between two states which conclude a general treaty of obligatory arbitration, the
field of possible diff2rences is more or less under the eyes of the treaty makers.
It is circumscribed by a series of concrete and familiar factors, such as the geographical situation of the two countries, their financial and economic relations, and the
historic traditions which have grown up between them. In a treaty including all
the countries of the world, these concrete factors are wanting, and hence even i.n
the restrictsd list of juristic questions, the possibility of differences of every kind
is illimitable. It follows from this that a general compromis clause which, between
two states, defines with sufficient clearness the rights and duties which flow from
it, might be in a world treaty too vague and elastic and hence inapplicable. 58

Further, referring to the clause in the draft that arbitration was to
be obligatory in matters of a legal order, he said he wanted to know
the meaning of the word legal, whi.ch was the nail on which the whole
fabric of obligatory arbitration was sought to be hung. A question
might be legal in one country, he said, and political in another one,
and furthermore even purely legal matters might become political
at the time of a dispute. 5ll'
About the exceptions relating to vital interests, honour, or independence, Von Bieberstein declared that in a world treaty they were of
no significance, and the fact that each state was to be allowed to
decide for itself as to these exceptions left the treaty without any
obligation. "These two articles begin with the imperative 'thou shalt'
and end with the rEi-assuring words 'if thou wilt'." The net result was
that
We have two articles not containing a single term which clearly defines the
duties and the rights resulting therefrom, two articles which vacillate between
the extreme poles of obliga'ion and of privilege, and it is desired to recommend
these dispositions to the world as "the most efficacious means of settling international disputes".GO
57 The real reason for Britain's chan~e of mood was the fear of the bod
effect of its contrary vote on the principle of arbitration, which was supported
by the United States and France. It did not wish to take the blame for the failure
of the principle.
Ibid., pp. 55-58.
;,S Pr'-'cecdin(!s. 1907, n. 52, vol. 2, p. 286.
59' Ibid., pp. 50-51.
00 Ibid., p. 50.
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Pointing to the need of a compromis before submission of a particular dispute to arbitration, Von Bieherstein remarked that there was
a door, as a rule closed, through which one must necessarily pass
before being able to go to The Hague. Over that door was written
the inscription "compromis":
It is ~ door with a double lock. Each of the parties in controversy has a key to
open one of these two locks. If they agree upon opening the door, they walk in:
if they do not agree, they must retrace their steps. The dispute remains unsolved.
The passage through that door and consequent journey to The Hague are therefore
purely optionaI.G1

He, therefore, concluded that the project was useless as
it makes promises which it cannot fulfil; it is called obligatory and it is not obligatory. It boasts of making progress and it does not do this at all; it pretends
to be an efficacious means of settling international disputes, and in reality it
enriches our international law wEh a series of problems of interpretation which
it will oftentimes prove more difficult to solve than the old disputes and which
will be often of a nature to embitter the latter. It has been said that this
project confers upon the world the principle of obligatory arbitration. It does
not; for this principle is already acquired in theory by a long series, constantly
increasing, of individual treaties.62

Of course, most of these criticisms against the draft were valid
and irrefutable. The distinguished German delegate was supported
hyde Merey of Austria-Hungary and Beldiman of Romania, who also
opposed the convention with great force. Renault, Choate, Edward Fry,
Drago, and Bourgeois spoke in defence of thE'> project. In one of the most
brilliant addresses, Renault declared that the inclusion of classic reservations would not render the agreement illusory:
The reality is this: We calculate to bind ourselves to the extent that our vital.
interests are not at stake. However much the obligation seems to be reduced, it
stilI exists, and a country wi'l look twice before claiming that there is a vital
question where there is none.63

But :for most part Von Biebe~ste'n's opponents confined themselves
to pointing out that the German arguments were applicable to bilateral
treaties as well as multilateral treaties, and that while Germany had
agreed to sign the former, there was no strong reason for it riot
to sign the latter. Though the majority of the delegates were in favour
of the draft,64 it could not be included among the final conve~tions
61 Ibid., p. 52.
Ibid., p. 68.
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because of thEI res:stance of Germany. All that the Conference then
agreed to was a declaration in favour of compulsory arbitration to
the effect that the members were unanimous in admitting the prin~
ciple of compulsory arbitration and in recommending that certain
disputes, espe,c:ally those relating to the interpretation and application
of treaties, should be submitted to compulsory arbitration. Gfj

A1'bitration Treaties, 1900-1914
European Powers
Two attempts to conclude a general arbitration treaty having failed,
the only possible line of advance was through bilatEral or multilateral
treaties concluded within a limited number of states who might agree
with each other. As we have mentioned earlier, an Anglo-French
treaty of general arbitration concluded in 1903 gave a lead in this
regard, and several other countries followed its provisions. This treaty
provided for the submission to arb:tration differences of a "legal
nature or relating to the interpretation of treat:es" with the exception of those which affected the vital interests, independence, or
honour of the contracting states or thE, interests of third parties.
Nearly 40 treaties based on this model were concluded by European
countries before the First World War: Great Britain was party to
16 such treaties; France to 9; Portugal to 10; Switzerland to 7;' and
Italy to 4. 66
Apart from these, several enume>rative treaties were concluded during
this period which excepted questions of independence and honour, but
did not cons'der disputes over pecuniary claims for illegal acts or omissions, the interpretation and application of treaties, or the denial. of
just:CE', as questions which could even involve the independence or
honour of a country. But the list of questions which were thus exe:rppted from the classic reservations varied with almost every treaty:
Italy was the chief enthusiast for this type of treaty among European
countries, which generally preferred treaties built on the Anglo~
French model or a very restricted form of the enumerative treaty.
Most of the enumerative treaties of Italy contained an important
clause binding it and its co~signatory to submit to arbitration the pre~
vious question whether a dispute belonged to the list of questions
excepted from reservations. G7 No othe,r European Power, however, was
prepared to go that far, and their lists of unreserved questions con-

62 Ibid., p. 53.

63

64 The vote in the Flrst Commission was 32 in favour, 9 against, ana 3.
abstentions. The countries which opposed it were Austria-Hungary, Belgium.,
Bulgaria, Germany, Greece, Montenegro, Romania, Switzerland, and Turkey.
Those abstaining were Italy, Japan, and Luxemburg. Ibid., p. 119.

65 This declaration was accepted without a negative vote, but with fohr
abstentions, viz Haiti, Japan, Turkey, and the USA. Ibid., 'pp. 191-'2.
66 See Cory, n. 1, p. 52; and Hill n. 7, pp. 89-90.
67 In eight of the nearly ten such treaties concluded by Italy, such II da'll!'l'
was inserted. See Cory, n. 1, p. 64.
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tained only petty subjects such as had appeared in the Russian draft
submitted to the 1899 Hague Conference. o8
During the per:od under discussion, according to Myers's list, out
of nearly 165 treaties that were concluded, European Powers were
parties to 104 treaties. Among these, Spain led by signing 26 treatic,s,
followed by Italy, 24; Great Britain and Portugal, 17; France, 16;
Norway and Sweden, 12; Russia, 7; and thel Netherlands, 6. 61)'
But except for a few small European countries such as Italy, Denmark, the Netherlands, and Portugal, no other Power was prepared
to accept any substantial obligations in regard to arbitration, and the
treaties we,re generally loaded with numerous and far-reaching reservafons. Italy was in fact the most progressive of them all and was
willing to sign almost any kind of an arbitration treaty. As Cory
points out, "her willingness to obligate herself was limited only by
that of co-signatories".70 It is necessary, however, to remembn that
even in these few cases where the countr:es were willing to submit
practically all. disputes to arbitration, it was e!Ssential to draw up a
compromis and establish a court after the dispute had arisen. The
Great Powers, however, such as Great Britain, Fiance and Russia,
were not prepared to sign treaties without wide re,servations and in
the many treaties that they concluded, they "did not undertake obligations in the way of compulsory arbitration from which they could
not escape". Germany was clelarly against the system of arbitration
which it considered an unnecessary restriction on its sovereignty and
signed only one treaty (with Great Britain) up to 1914. 71
Apart from these general arbitration treaties, compromissory clauseiS
were included in several treaties of commerce and navigation, consular conventions and treaties relating to telegraphs, boundaries, and
extradition, by the European countries.
The movement remained
European with but a few exceptions. In spite of its intrans'gCi':lt attitude
at the Hague Conferences, Germany concluded nearly a dozen treaties
of commerce and navigation containing such comprom:ssory clauses. 72
Langel in 1913 listed 111 compromissory clauses in treaties on different
subjects. 73

supporters of the, principle of compulsory arbitration during the two
Peace ConferEnces.
Its valiant efforts having becn frustrated at
The Hague, however, the Executive Department of the Unitecl State:;
Government was forced back upon bilateral treaties as the only
method of advance towards the goal of compulsory arbitration. In
liue with the, trend already started by the Anglo-French Treaty of
1903, Secretary of State Hay invited on 20 October 1904 all the Governments signatories to the Hague Convention of 1899 to enter into
such a treaty with the United States. As a consequence, a series of
carefully limited treaties (nearly 12 of them) were signed with various
countries and submitted simultaneously to the Senate for approval.
The Senate consented to their ratification but amended them by sub::t:tuting the word treaty for agreement in Article II, which as signed.
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United States of America
Leaving a fe,w touchy issues such as those relating to the Monroe
Doctrine,74 the United States was undoubtedly one of the strongest
Ibid., pp. 64-65.
n. 25.
70 (;nrv, n. 1, p. 67.
;'1,1 Ibid., p.68.
72 Ibid., pp. 87-89.
73 Quotpd by Mvers, n. 10, p. 581.
.. 74 'In :both the Hague Conferences, ihe Urited States attached the following
reservation to the Conventions for the Pacific Settlement of International Disputes:
68

69' Myers,

read:
In each individual case the High Contracting Parties before appealing to the PCf-

man:nt Court of Arbitration, shall conclude a' special agreement defining' clearly
the matter in dispute and the scope of the powers of the arbitrators and fixing the
pe,.;nns for the formation of the arbitral tribunal and the several stages of the
procedure.

The effect of the amendment was to necessitate the com-lent of the
Senate to the compromis each time a case came up for arbitration, a
procedure which the treaties had sought to erminate.
This, said
President Theodore Roosevelt, cut the "heart" out of the treaties and
made them "shams", and he' dropped them. He preferred to "abandon
the whole business rather than give the impression of trickiness and
insincerity which would be produced by solemnly promulgating a
sham".75
Notwithstanding these strong feelings in 1905, President Roosevelt
was persuaded three years later by his new Secretary of State, Elihu
Root, to com~l'omis(l with the Senate. He then agreed to re-negotiate
the treaties in terms meeting the Senate condition, and by 1910, 25
treaties were negotiated, out of which 22 came into (.ffect. At that
time these treaties were hailed as a considerable accomplishment, arid
"Nothing contained in this convention shall be so construed as to require the
U.S.A. to depart from its traditional policy of not intruding upon, interfering
with, or entangling itself in political questions of policy or internal administrlltiolJ
of any foreign state; nor shall anything contained in the said convention shall
be construed to imply 2 relinquishment by the United States of ii's tradit.ionlll
attitude toward purely American questions." See J. B. Scott, The Reports 01 the
Hauue Conforences of 1899 and 1907 (Oxford, F'17). pn 179 "nd r;n'3.
75 Roosevelt, in a letter to Senator Henry Cabot Lod~e. Quoted in Myers,
n. 10 p. 515. See, for an interesting history of the struggle between the Senatl'
and the President, ibid., pp. 514 ff.
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several arbitrations we re held under them, in each case under a special agreement acted upon by the Senate.76
Encouraged by this development, President Taft, a great champion
of compulsory arbitration, declared in 1910;
Perspnally I do not see any reason why matters of national honor should not be
referred to courts of arbitration as matters of private or national property are.
I know this is going further than most men are willing to go, but I do not see
why questions of honor should not be submitted to tribunals composed of men of
honor who understand questions of national honor, to abide by their decisions as
well as in other questions of difference arising between nations. 77

In another speech, on 17 December 1910, he again remarked:
If now we can negotiate and put through private agreement with some other
nation to abide by the adjudication of international arbitration courts in every
issue which cannot be settled by negotiations, no matter what it involves,
whether honor, territory or money, we shall have made a long step forward
by demonstrating that it is possible for two nations at least to establish between
them the same system which, through the process of law, has existed between
individuals under government.78
.

The response to these "bold and courageous words" came £Tom the
expected quarters, i.e. Great Britain. 79 During the summer of 1911
negotiations WE,re undertaken by Secretary of State Knox with Great
Britain and France, and on 3 August identical treaties were signed
with those states which were intended to be models for a series. It
was agreed in these treaties to submit to arbitration all differences
which it had not been possible to settle by diplomacy relating to
international matters and which were "justiciable in their nature by
reason or being susceptible of decision by the application of tho principles of law or equity". The cr:ppling reservation relating to "vital
interests, honor, or independence" was not included. President Taft
practically went on the stump for these treaties. But the Senate
"emasculated" them by the' addition of so many reservations that the
President thought it advisable to drop them. 80 After he had ceased
',6 See Myers, ibid., Pp. 521 ff. Also see John Bassett Moore, International Law:
Some Current Illusions (New York, N. Y., 1924), pp. 86-88, where he says
that the "result of this action is that so far as the United States is concerned,
it is now in actual practice more difficult to secure international arbitration
than 'it was in the early days of our independence", and demonstrates how' in a
majority of cases, before conclusion of these treaties, the disputes were submitted
to Arh;tration by simple, executive agreements as against treaties.
77 Taft's address before the International Arbitration and Peace League on
22 H-,,,}. 1910. in New York, N. Y. Quoted by Myers, n. 10, p. 524.
78 Quoted by Myers, ibid.
7ll'See .speech by Sir .Edward Grey, British Foreign Secretary, in the House
of r"""'1mons on 13 March 1911. Quoted by Myers, ibid., pp, 524-5.
80 See a very interesting history of these treaties in Myers, ibid., pp. 529ft.
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to be President, in an address in 1918, Taft recalled that when the
treaties got to the Senate,
that august body truncated them and amended them and qualified them ill such
a "";ay that their ~wn father could not' recogniz~ them. . . . Since the treatics hill I
~ally been framed as models, when they came back thus crippled and maimed,
they were not very useful. So I put them on the shelf and let the dust accumulate
on them in the hope that senators may change their minds, or that people
might change the Senate; instead of which they changed me. 81

It was during this struggle, some competent observers fe~l, that
the Senate's technique of defeating arbitration and peace treaties was
fully developed. 82 The result was that ~n spite of the best efforts, of
the Executive Branch of the Government, the United States could
not conclude more than 27 treaties before the First World War, none
of wh:ch contained more than nominal obligations. 83,

Latin American Countries
After the early and short-lived enthusiasm for compulsory arbitration which is illustrated in the treaties signed by them in the nineteenth
century, the Latin American countr:es departed from the attitude
as unpractical and, instead of giving leadership, merely followed
the European leadership as given by the Hague Peace Conferences.
~us, during the Second Pan-American ConferencE, held in Mexico
City in 1901-2, only Argentina stood for arbitration without restric1;'ons and exceptions. Chile was the greatest opponent, and the United
States had also shifted from obligatory arbitration, defended in 189-0,
to optional arbitration. Under circumstances so unfavourable to arbitration agreements, the US delegation suggested that all the delegates
should sign the Hague Convention of 1899 and that those who advocated compulsory arbitration should draw up a project for them~
selves. The scheme having been adopted, a Protocol on adherence
to the 1899 Convention was adopted and signed by all the states
except Chile, Ecuador, and Venezuela.
'
A treaty on compulsory arbitration, as suggested by Mexico, was
signed by ten delegations and ratified by the Domin:can Republic,
Guatemala, Mexico, Peru, El Salvador and Uruguay. This treaty
followed the Hague Convention of 1899 in several details and admitted
the reservations of independence and national honour. Another treaty
of arbitrat'on relating to pecuniary claims was signed by 18 stateI'
during the Second Pan-American Conference, but a majority or
them refused to ratify it. 84
Quoted by Myers, ibid., p. 534.
See Fleming, n.15, p. 22.
83 !,:n~ Mvers, n, 26, p. 33; and Cory, n. 1, p. 68.
84 Ei~ht states, namely Colombia, Costa Rica, Guatemala, Honduras, Mexico,
Peru, Salvador, and the United States, ratified the treaty. See Cory, ibid., p. 61.
81
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The Third Pan-Alm-rican Conference, held in Rio de Janeiro 'in
1906. reached no agreement on the problem of arbitration, and only
a resolution on arbitration was passed. In the Fourth Pan-American
Conference, held at Buenos Aires in 1910, arbitration had absolutely
disappeared from the agenda. 81i

Asian-African Countries
This was still a predominantly European period in which AsianAfrican countries had no part to play. It was llC·ither the desire nor
in the interests of the European Powers that these countr:es ::;hould
app2ar before an international tr:bunal on terms of equality with
them. In the 4 arbitration treaties, therefore, that were concluded
by the Asian countries during this period, the other parties were
either the United States (in 2 treaties with China and Japan) or the,
Latin American countries (China-Brazil, 1909, and Persia-Mexico,
1902) , countries which had freed themselves from the European
yoke. s8

264

Reg:onally, however, progress was achieved. The Central American Peace Conference of the five Central American states-Guatemala,
Honduras, Nicaragua, Salvador, and Costa Rica-hdd in 1907 in
Washington, D. C., under the joint auspices of the United States and
Mexico, produced, inter aHa, the convention of a Central American
Court of Justice. This was. as we have seen earrer, the first preestablished international court endowed with contimling functions
to come into being, and it continued to function from 1908 to 1918
and gave a number of decisions. The Court was given compulsory
jurisdiction over all inter-Central American disputes and controversies, wh:ch could not be settled through their Foreign Offices. There
were no reservations. The Court was also empowered to take, cognizance of cases between states and private ind:viduals arising from
violation of treaties or having an international character, if the inte,rnal
rf'medies had been exhausted, or if den:al of justice could be shown.
The Court could render judgements in default of a party. In this
respect this Court, although otherwise not of great and lasting importance, was unique. The establishment of a court with unlimited
jurisdiction and the elimination of the compromis were startling
innovations and, according to some observers, the, chief causes of its
failure. 86
The net result was that during this period the progress towards
compulsory jurisdiction among the Latin American states was not much.
Although Manning records 68 inter-American treaties of arbitration
during 1901-10 (the United States was a party in 23 treaties), very
few of them contained real obligations, and most of them contained
the reservations of vital interests, honour, or independence. Myers
lists nearly 90 treaties during 1901-14 in which Latin American countries were parties. Out of these Brazil was a party to 30 treaties;
Argentina, 13'; Mexico and Peru, 11; Honduras, Costa Rica, and
Uruguay, 9 each; Venezuela, 4; and Chile, 3'.87
85

Kunz, n. 23, p. 187.

86 See Manley O. Hudson, "Central American Court of Justice", AmeTioa'lt
Journal of International Law (Washington, D.C), vol. 26 (1932). pp. 785-6, wher~
he states that the Court was doomed to failure from the outset for thrEe main
reasons: first, the judges were given no independent position; second, the jurisdiction
of the Court was too large; and third, the Court never developed a satisfactory procedll~~.

87

Myers, n. 26.

Practice of Arbitration, 1900-1914
During the first fifteen years of the twentieth century, according
to Cory, nearly 80 (82, to be exact) ad hoc tribunals were set up
to decide disputes. Sometimes several private' claims were submitted
to the same tribunal. Most of these tribunals, as she observes, were
set up under a voluntary arbitration treaty betwe,en the parties. In
20 cases where such a treaty did exist, it was invoked only in 7'
cases.89 It is important to remembel", however, that barring the 8
cases brought before the, Central American Court of Justice, in no
case could a party bring a case before an international tribunal
by unilateral application. Even the widest treaties of compulsory
arbitration were, therefore, nothing more, than "agreements to agree".
Of the 82 arbitrations held during 1900-14, acco:t'ding to Cory's list,
the Eurouean countries were parties in 52 cases. But in most of these
cases, the other party was either a Latin American (23 cases) or
an Asian (6 cases) country, and the subject of arbitration was
pecuniary claims for injuries to their subjects during civil wars or
otherwise, by the actions of those small Governments. In 20 interEuropean arbitrations as well, the subject~matter of the disputes
related in many cases to small coJonial matters. Among these, Great
Britain and France were parres in 18 arbitrations; Italy in 9; Germany in 7; and Russia and Spain in 3 e,ach.90 Stuyt lists 86 cases of
arbitration during 1900-14, out of which Great Br:tain was a party in 23
disputes; Franc(, in 21; I t 8ly in 14; Germany in 7; Russia in 6; and Portugal and Spain in 3' each. 1ll
United States of America
The United States also seems to have lost its earlier enthusiasm
for third-party settlement and, accord:ng to Cory, was p:uty to Hi
Ibid.
Cory, n. 1, p. 100.
90 Tbld.. pp. 235-6.
lJ1 Stuyt, n. 28, pp. 45 ff.

SS

89"

266

INTERNATIONAL COURTS AND CONTEMPORARY CONFLICTS

arbitrations during this period, 11 of them with small Latin American
states, 3 w;th Great Britain, and 1 with Russia. 92
Practically all the
disputes with the Latin American countries related to private claimS.
Only one arbitration related to a boundary dispute with Mexico OV€il'
the Chamizal area. In this case the United States refused to adhere
to the award. 93 On A. M. Stuyt's list, ,the United States figures 21
times, 14 times with the Latin American states and 7 times with
the European Powers. 1l4

Latin American States
Though the Latin American countries were parties to as many' as
52 cases, as listed in Cory, in most of them, as we have explained,
they were forced to appear before an arbitration tribunal because
of military and political pressure from the Great Powers. There were
only 17 inter-Latin American arbitration cases during 1900-14, 8 of which
had been submitted to the Central American Court of Justice; in 5, Peru
settled its boundary disputes with Bolivia (1902, 1904, 1911), Colombia
(1904), and Ecuador (1904); and the rest related to private claims be..
tween the Latin American Powers. In total, Venezuela was a party in
12 cases (all but one relat:ng to pecuniary claims); Peru in 8; Guatemala in 6; Bolivia in 4; Mexico in 3; and Chile in l.f15
Asian-African Countries
Among the five Asian countries which were, members of the international community up to that time, only Turkey (5 times) . and
Japan (once) appeared before international tribunals to settle pecuniary claims of the European Powe,rs against .their Governments. In
all these cases the Asian countries appeared as defendants only after
a lot of political pressure had .been brought to bear upon them.
Position up to 1914
The position of compulsory arbitration, therefore, remained practically the same as it was in the nineteenth century. "Reservations
were so liberally sprinkled about", as Cory correctly remarks, "that
these contracts seemed designed to prevent arbitration instead of
to further it."116 Most of the treaties were drafted with an eye to
vagueness. No country, big or small, was .pr€pared to entrust the
decision of its disputes to third parties, as far as it could help it. Treaties
were eas'ly disregarded by states whenever they thought it to be in
their interest to do so.
Cory, n. 1, pp. 235-6.
93 See above, ch. 2.
94 Stuyt, n. 28, p. 465.
95 Cory, n. 1, pp. 235-6. According to Stuyt, Venezuela was a party in 13 cases,
Pe>''' i" 12, Guatemala in 5, Mexico in 3, and Chile in 1. Stuyt, n. 28, p. 465.
9'6 Cory, ibid., p. 108.
92
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The history of the events which in 1902 led to what was called a
''pacific'' blockade of the coast of Venezuela, and later a declaration
of war against that country by powerful European powers, viz.
Germany, Great Britain, and Italy, furnishes a good example of the
scant respect that they paid to arbitrat:on of international diffe,rences
whenever they thought it to be not in their interest. The controversy
concerned certain claims' of a number of European states arising
from alleged injurie,s suffered by the nationals of those states as the
result of the action of Venezuelan ships during the Civil War. Rejecting the Venezuelan offer to submit the claims for judicial determination, these Powers sought to extract an exorbitant amount of
98
money9'7 from that weak state by forCible means.
It was only after
threat of military measures against those European states by President
Roosevelt, we are told, that they finally agreed to submit the claims to
arbitral procedure.99
. In another case, after the annexation of South Africa by Great
Britain, Germany put forward certain claims on behalf of some
German subjects for deliveries said to have been made to the South
African Government. Germany contended that Great Britain was
bound to compensate the claimants as a successor of the South African
Government. This case, which seeme,d to have involved neither vital
interests nor honour, Great Britain refused to submit to the Hague
Court of Arbitration in spite of repeated requests by Germany.
During the 1907 Hagm, Conference, the German delegation was specHically instructed to draw the attention of the British delegation to
the incompatibility of the British attitude in the Conference (favouring obligatory arbitration) and that country's unwillingness to abide
by the provisions of a treaty (of 1904) already in existence.
Another interesting example is the dispute between Colombia and
the United States in 1903-4, arising from the setting U!l, by way
of a revolution, of thE. new state of Panama and its immediate recognition by the United States. Under what he described as "a mandate
of civilization", President Roos~velt took steps to prevent the Panamanian revolt of 1903 from being crushed by Colombia, whose.
sovereignty in the area the United States had guaranteed in a treaty of
1846; and within three days of the outbreak of the revolt recogniz2d
the new state of Panania. The ma'n object of the US action· was the
pE;nn'ssion to build an Atlantic-Pacific canal. The Colombian Congress, perhaps in the hope of ge,tting better terms, had refused to
S'l The exorbitance of these sums may be inferred from the fact that the
Gennan-Venezuelim Commission later create.d allowed only 27 per cent of the
aggregate amount claimed. See J. H. Ralston, International Arbitration from
ltthens to Locarno (Stanford, Calif., 1929), p. 223,
! .98 See Lauterpacht, n. 39, pp. 161-2.
wSee Ralston, n. 97, pp. 221-2.
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approve ratification of a draft treaty negotiated in Washington, and
Panama was expected to be less exacting. When the Colombian Gov"
crnment proposed that the Colombian claims arising from events in
Panama be submitted to the Hague Court of Arbitration, the United
States declined, on the ground that the Colombian claim was "of a political nature" which could not be submitted to arbitration. loo Professor
Moore tried to justify the US action, on the ground that "the United
States, in undertaking to build the canal, does a work not only for
itself but for the world" and attempted to find a legal excuse in
an interpretation of the treaty of 1846, which, he said, gave the
guarante,e in return for an undertaking that the right of way across
;he Isthmus of Panama would be granted to the United States.
Colombia, hav:ng failed to grant that right, could not, therefore,
depend upon the guarantee. lOl "Thin as the legal argument was",
Professor Corbett rightly remarks in a pithy sentence, "it was no

weaker than those that have served on similar occasions when greatPower conveni,ence has overridden the protests of a small nation."lO:l
And President Roosevelt did not keep his intentions secret, and is
said to have declared: "Damn the law, I want the canal built."lo3
Nor was it difficult for states to disregard the awards of the
arbitration tribunals if the'r interests were disregarded, though generally the judgements of international courts were adhered to. Thus)
as we have seen in our introduction, the, awards ip the Charnizal
boundary dispute between: the United State·s and Mexico, and boundarv disputes 'hetween Panama and Costa Rica (1914) and between Bolivia
and Peru (1909) were rc,jected by the defeated parties. I04 While in
the latter two cases the disputes were settled within a short period
because of political pressure from the Great Powc,rs, the Chamizal
boundary award could not bE, enforced until recently l05 because the
defiant party itself was a Great Power, namely the< United States. All
later efforts of Mexico to submit the controversy to another tribunal
were fruitless. lOG Non-acceptance of the award had for more than
JOO S-e Lauterpacht, n. 39, p. 162; and P. E. Corbett, Law in Diplomacy (Princeton,
N . .T" 1£51). p, 55.
101 Quoted by Corbett, ibid., pp. 55-56.
J 02 Ibid" p. 56. Emphasis added.
103 Quoted in E. H. Carr, The Twenty Years' Crisis, 1919-1939 (London, 1949),
p.l'M.
104 Professor Quincy Wright enumerates eight cases where the United States
in its history refused to carry out the awards. See Quincy Wright, "Arbitration
as a Symbol of Internationalism", in Martin Domke, ed., International Trade
Arbitrat'on (New York, N. Y., 1958), p. 6.
103 The United States has recently accepted the award. and the dispute bas
be""'. ~"ttlf'd under an agreement between the two parties. See above, c:h. 2.
106 See Mexican proposal to this effect quoted in Percy Don Willia",. Jr,
"F'ft" Years of the Chamizal Controversy: A Note on International Arbitral
Appeals", Texas Law Review, vol. 25 (1947), p. 465.
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half a century bc~en a source of some international embarrassment
for the United States inasmuch as the £·vent had been seized upon
by those disposed to question the good faith of the United States in
its efforts on b2half of the practice of arbitration and had resulted
107
in some tension between the two countries.
Summarizing the position up to 1914, Politis observed:
Before the creation of the League of Nations, justice, even under the mitigated
form of arbitration, might to some appear to be too restricting and to cttwrG
too formidable. The Great Powers, in C2se of a dispute, had a choice between
arbitration and force and they believed that the latter was more worthy of
their confidence. For the small Powers, fully aware of their weakness, the choice
was equal when disputes arose in their relations with a state of the s"me rank,
but if they were in conflict with a powerful state, the disproportion of force
made justice too haIting for them to accept it rapidly: while the arbitral obligation was binding for them it was not necessarily so for their adversary,
since the means of pressure at its disposal enabled it to force them to
waive their demand for arbitration. l08

Period between 1914 and 1945
So far the progress towards compulsory adjudication of international disputes had been by fits and starts. It could not in fact be
otherwise in the absence of a permanent court to which a dispute
might be submitted by a party even without the consent of the other
state. The short-livCid Central American Court of Justice, even between a few small countries, had proved a disappointing experiment
because it got entangled in the interclsts of a Great Power. Even the
widest arbitration treaties so far, or even later, which called for
the ·signing of a compromis and establishment of an ad hoc court
after the dispute had arisen, were hardly more than agreements
obliging the parties merely to enter into nsgo'c:ations for that pmpose.JOD The declaration of one of the parties that an arbitration treaty
did not oblige it to have recourse to arbitration would be final. Thus,
in the dispute over the Tunis and Moroccan Nationality Decrees
between France and Great Brita'n, the French Government issued
some decrees in its protectEd territories, the effect of which was to
confer French nationality on persons, including British subjects, who
were born in those territories.
The British Govci:'nment protested
against this measure and wanted the dispute to be subm't+ed to an
arbitration tribunal under the Anglo-French Arbitration Treaty of
1903. France maintained that the. dispute was not of a legal nature
and was not covered by that treaty and refused to arb'trate the
matter. It later reached the Permanent Court of International Justice,
Ibid" pp. 461-2.
Nicolas Politis, The New Aspects of lnternationa.l Law CVlashington, D. C"
1928), pp. 53-54.
109 Manley O. Hudson, International Tribtmals (Washington, D.C., 1944), !1. 75.
107
108
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but only by way of the Council of the League of Nations and~.
request for an advisory opinion. 110

..: .. In the opinion of the majority of the Committee, the grant of such powers,
though perhaps not strictly in accordance with the letter of the Covenant,
follows its spirit so exactly that it would seem a great pity, now that the Court
is being definitely organized, not to complete this progress made by this last
provision. 1lS
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Permanent Court and Compulsory Jurisdiction
The development of true compulsory jurisdiction, as we have
explained above, has been forced to await the e'stablishment of a
permanent court. When,' therefore, a str:ctly judicial court was sought
to be established in the form of the Permanc,nt Court of International
Justice in 1920, the Advisory Committee of Jurists suggested that
compulsory jurisdiction be conferred upon it. All members of th~> Com'::
mittee, save one, interpreted Articles 13 and 14 of the Covenant as implying an obligation on the Members of the League to submit to arbitration all the disputes enumerated in Article 13. 111
"Otherwise", as
Loder put it,
Why create this court? In order to duplicate the Court of Arbitration? To con'"
tinue a deplorable state of affairs and administer justice between two contestiUb
parties only after having obtained their mutual consent and their agreement on
the wording of the complaint, and on the choice of judges? That is not worth
the trouble. It is only too well known that those who feel themselves offenders in
the eyes of the law and justice know how to profit by their position; they never
agree to anything and make exceptions and subterfuges serve their own ends. The
difference between arbitration and justice is not to be found in the nature of the
decision rendered. In both law and equity may be protected. . . . But in arbitration the consent of the opposing party is necessary before justice can be done;
his concurrence on the definition of the disputed point is necessary, as well
his agreement to the choice of judges which he may rule out if by chance they de;
not please him. Arbitration means a combat before the combat. 1l2

as

In its draft the Committee included two Articles (Articles 33 and 3'4)
providing that "between states which are Members of the League
of Nations, the Court shall haVE jurisdiction [and this without any
special convention giving it jurisdiction] to hear and determine cases
of a legal nature concerning" four categories of disputes enumerated:
in Article 13 of the Convenant. The Rapporteur of the Committee, de
Lapradelle, said in his report:
Lauterpacht, n. 39, pp. 197-9.
M. Adatci, the Japanese member, contended that the jurisdiction of the
Couxt must be limited only to such matters as the parties might choose U'
submit to it because, in his opinion, the matter had already been determined
by Art'cle 14 of the Covenant, which providEd that "the Court shall be competent to hear and determine any dispute of an international character which
the parties thereto submit to it". The Committee's mandate, he said, did not
give it the right to propose alteration in the Covenant. See Proces Verbaux of
the Proceedings of the Committee of Jurists Appointed to Draft the Statute 'Of
the Permanent CmLrt (The Hague, 1920), p. 541 ff.
112 Loder, ibid., p. 250.
110

111

This draft, however, did not meet with the approval of the Council
of the LeaguE" Quite clearly the Great Powers were not prepared to
take such a far-reaching obligation to submit every dispute to arbitration as the Committee had proposed. The ostensible objection made
.in the Council was that thE' draft mod:fied Articles 12 and 13 of the
Covenant, and Articles 33 and 3'4 were deleted. The draft was then
referred to the Assembly.
The debatE> in the First Assembly was very heated, and there is
no doubt that the majority of the delegations were in favour of the
CommHtee's draft. But the Great Powers were not prepared to accept
it. An acrimonious and what seemed to be an interminable debate
ensued, which was ended only by an acceptance of a compromise
suggested by Fernandes, the Brazilian delegate, that the deleted
articles be converted into an Optional ClaUSE' which nations favouringcompulsory adjudication might sign separately, and which would
not bind the other signator:es of the Statute. As finally adopted, Article
36 of the Statute gave jurisdictIon to the Court in paragraph 1 "in
all cases which the parties refer to it and all matters specially provided for in treaties and conventions in force". But paragraph 2 provided that
The Members of the League of Nations and states mentioned in the Annex to
the Covenant may, either when signing or ratifying the Protocol to which the
present Statute is adjoined, or at a later moment, declare that they recogniz.e
as compulsory ipso facto and without special agreement, in relation to any othel'
Member or State accepting the same obligation, the jurisdiction of the Court in
all or any of the e1asses of legal disputes concerning.

the four categories of disputes enumerated in Article 13 of the Covenant. The Court was furthu given jurisdiction to settle disputes concerning its own jurisdiction.
Though Article 36 was accepted as a compromise, there was much
dissatisfaction and disappointment among the representatives of small
states, and many of them werEI bitter at the action of the Great Powers.
Thus, referring to the insistence on vital interests and sovereignty by
the Great Powers, La Fontaine of Belgium said:
We must reply to those who spoke of vital interests and absolute sovereignty.
113

Ibid., p. 728.
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The voice of the peoples tells you that there is only one vital interest, which is
that all should bow before the sovereignty of justice.114

tite, agreements.120 Between 1921 and 1940, effective declarations were
made by 45 states, though they never exceeded 42 at any given point of
time, and, in fact, in succeeding years, some of the expiring declarations
were not renewed and the number of states bound progressively decreased; in 1944 declarations of only 28 states were still in force. 121 Of
the 45 states which were at one time or an other bound by the Optional
Clause, 25 were European.
Most of the declarations deposited after 1928 were made subject
to reservations excluding certain types of disputes from the Court's
jurisdiction, which, in time, became, more or less standardized. In
several cases, past disputes were excluded, and with them were associated disputes relating to prior situations or facts. Some of them
provided for the limited suspension of the Court's proceedings if the
disputes were submitted to the Council of the League. In· quite a few
cases "disputes with regard to questions which by international law
fall exclusively within the domestic jurisdiction" of the parties were
excluded. Some other states excluded disputes relating to territorial
questions, and beginning in 1939, there was a tendency to exclude
disputes arising in times of war. But rarely did states exclude disputes
with particular states, though all the, British Commonwealth countries excluded intra-Commonwealth disputes from the jurisdiction of
the Court on the theory that they were more or less domestic disputes.
While the, general effect of the reservations was to narrow the
extent of compulsory jurisdiction of the Court, they did not rob the
Optional Clause of its value.12z Furthermore, the safeguard provided
in the Statute that, "in the event of a dispute as to whether the
Court has jurisdiction, the matter shall be decided by the decision
of the Court" gave the Court competence to decide, in the first
instance at least, on widest matters affecting states. Even the most extensive reservations fell short, therefore, of the reservations relating to
"vital interests, honour or independence" included in the treaties betfO!l'e
the First World War.
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Urrutia, the Colombian delegate, pointed out that "the Statute of
the Court of Justice does not satisfy the asp:rations, with· regard to
competence of the tribunal, of several delegations"YG Fernand(lS,
the father of the, Optional Clause, himself had lost all enthusiasm:
"I was once enthusiastic; today I am barely confident, I am waiting."116
Balfour, the British representative, tried in vain to explain that
the exclusion of obligatory jurisdiction at this juncture was not based'
upon principle' but upon caution. Every new institut:on, he said, needed
growth and development. He explained that once the' Court was in
operation and showed that it fulfilled expectations, it would acquire
the confidence and goodwill of the, whole world. What was prematurely
desired would one day come as a natural thing. But too great haste,
he warned, could do irreparable damage. 117 Bourgeois of France
also said that the thing which would most advance, the cause of compulsory justice was the confidence of states in the working of that
justice. "The confidence, arises from the observation of events, from
exper:ence and from the example given by the court of the clearness,
loftiness, and impartiality of its decisions."118
Acceptance

of Compulsory Adjudication of Disputes

EU1'opean States
During the years that followed, at first the states which signed the
Optional Clause were few and of small influence. Thus, up to 1928,
only 17 small states accepted the Optional Clause, of which 12 were
European,l1!J' and almost all of them accepted it without any reservations or exceptions. None of the Great Powers accepted the jurisdiction of the Court under this provision until Germany did so in 1928.
Wi.thin six years, however, several states accepted this jurisdiction,
and by the end of 1£,34, d(darat'ons were in force by which 42 Members of the League, including most of the European Great Powers, had
accepted the Court's jurisdiction, which were equivalent to 861 bipar114 Doc1lments Concerning the Action by the Council of the League of Nations
undo?' Ib·ticle 14 of the CO'L'enant (Geneva, 1321), pp. 232-3.
115 Ibid., p. 241.
116 Ibid., p. 234.
117 League of Nations, Records of the First Assembly: Plenary Meetings
(GenevE, 1921), p. 488.
118 Ibid., p. 495.
119 Austria, Belgium, Bulgaria, Denmark, Estonia, Finland, Lithuania, the Netherlands, Norway, Portur;aL Sweden, and Switzerla!!d. There were three Latin AmericOIn countries (Brazil, Haiti, and Uruguay), one Asian (China). and one African
(Abyssinia) .

Arbitra.tion Trea.ties
Apart from the Optional Clause, which "was too broad in scope
for some states, and not broad enough for others",123 several states
120 Manley 0, Hudson, Permanent Court of International Justice, 1920-1942 (New
York, N.Y., 1943), p. 473.
121 Hudson, n. 109, p. 76.
122 See, for a critical appraisal of these reservations, H. Lauterpaeht, "The
British Reservations to the Optional Clause", Eeonomica (London), vol. 10 (1930),
pp. 137 fr.; J. L. Brierly, "British Reservations to the General Act", British Year
.Book of Interrw.tional Law (London), vol. 12 (1931), p. 131; J. F. Williams, "The
Optional Clause", ibid., vol. 11 (1930), p. 63; and R. P. Anand, Compulsory Jurisdictionof the Interrw.tional Court of Justice (Bombay, 1961), pp. 190 fr.
123 Cory, n. 1, p. 136.
18
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"preferred to draft their-own treaties of compulsory adjudication.
Thus, between 1914 and 192'i, nearly ,70 bilateral arbitration~ trEaties
were concluded, of which European countries were parties to 63.
Most of them (40 out of 67) mentioned ,the rPermanent Court as· the
tribunal for some,if not all, of the- cases which might arise under
the treaty. But these treaties were of various typES. Some of them
(26 treaties) provided for the exclusive and compulsory intervention
of the Permanent Court; others (15 treaties) provided for the possible mtervention of another court but with the Permanent Court having
competence in case of disagreement." Several others, however, provided for an arbitral tribunal of the type laid down by the Hague
Conventions; and some few provided for special tribunals.
Almost
.all of these treaties (at least 65 of them) required the conclusion of
a compromis before the submission of a disput€i to a court. But a majority
of. them (nEarly 40) provided for a supplementary. compulsory pro'cedure for the, conclusion of -a compromis in ,case the parties could
not agree. Except for :these latter treaties, the 'obligations undertaken
in others were as weak as those' of the pre';war treaties. 124
Although a large majority of these treaties were made subject to
certain exceptions or reservations (only 27 treaties:were made' without any restrictions) ,125 the ,old Anglo-French model treaties had
generally beED given up. The old-fashioned reservations relating to
"vital interests and independence" appeared only in 8 treaties, and
.exceptions about "honor" and "interests of third states" were insert'ed'in 4. The other reservations generally related' to "past disputes",
"territorial integrity", "disputes arising out cof war of 1914", and questions affecting the "jurisdiction of national courts" or "internal: legislation of the state", etc. Furthermore; in contrast to pre-war treaties,
in which, as a general rule, Each party had the right to interpret the
reservations contained in the treaty and to decide whether or nota
dispute was excluded by those reservations, the' post-war agreements
began to transfer the power to an arbitral tribunal or 'to the .PermanEnt
Court of International Justice.126
It is important to notice, however, that only defeated Germany
and some small European countries seem' to have agreed to accept this
jurisdiction from which they could not easily escape. On the other
hand, all the. 11 treaties binding on Great Britain up to the close, of
See, for a detailed account of these provisions, A"bitTation' and See.urity:
Systematic Survey of the Arbitration Conventions and TTeaties of MutUal Security
Deposited with the League of Nat;ons (hereinafter referred to as ArbitTation and
Secli.r;hJ: Systematic Survey, 1927) (Geneva, 1927), pp. 19-36.
125 Ibid., p. 23. All these treaties were concluded between small European
countries.
126 See Max Habicht, Post-WaT Treaties fOT the Pacific Settlement oj International Disputes (Cambridge, 1931), p. 1000.
124
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1927 contained the traditional reservations relating to "vital interests,
honor and independence", and 3.; of the 6 treaties in which France
was a party contained these all-Embracing exceptions. In' 'spite of
this, however, it can hardly be denied that there had been some progress
since the pre-1914 period. In 1925 Germany signed four treaties at
Locarno with its neighbours, Belgium, France, Poland,
CzechoSlovakia, which bEicame a model for several treaties concluded' thereafter. By these treaties all disputes were to be submitted to arbitration "with regard to which the parties are in conflict as to their
respective rights ... in particular those mentioned in Article 13
thE:.\
Covenant". The only reservations made in the Lacarno treaties con:cerned questions arising from events which took place prior to the
treaties-a provision which was intended to remove from compulsory
arbitration disputes over the Peace ,Treaties. Though the Lacarno
formula of the "justiciable" disputes was in no way better than any
other so far given, these trEaties provided for the submission of a
dispute to the Pennanent Court by unilateral application, if no agreement could be reached between the parties on the compromis within
a month; and this was indeed a great improvement. Apart from these,
the Scandinavian countries and Italy and Switzerland concluded several
treaties under which they agreed to submit either to the Penn'anent
Court or to another tribunal all their disputes, though in somi:> cases
after they had been submitted to a conciliatiOn procedure. 127
.
Thus, by the close of the year 1927, there were 67 treaties of arbitration, out of which Great Britain was a party to 11 treaties; France
to 6; Germany, Denmark,and Sweden to 10 each; Norway to 5; and
Italy and' Spain to 4. FurthermorE" nearly 220 treaties concluded during 1914-27 contained compromissory clauses providing for the submission of disputes relating to the interpretat:on or application of
those treaties to the Permanent Court or to an arbitral tribunatOf
these, 159 treaties were concluded 'only between European count~;es,
and in 213' treaties at least one of the parties was a European state.l28
These treaties related to differEnt subjects such as commerce and
navigation, communication and transit, liquor traffic, customs, mines,
boundaries, mandates, nationality, extradition, fishing, etc.

and

of

1928-1945

This was a substantial gain indeed. Disappointment with the failure
of the LEague to incorporate compulsory jurisdiction of the Permanent
Court into the Statute and the prevalence of the messianic view that
arbitration might be a specific against war led to further efforts to
secure the aCCEptance by the Members of the League of a general
127

Ibid., PP. 982 if.

128 See Arbitration and Security; Systematic Survey, 1927, n. 124,
of the statistics given above have been drawn from this study.

pp.

'427 IT. Most.
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multilateral treaty of arbitration.
This time, however, faith was
pinned not to arbitration alone" but to an articulated system including collective conciliation, judicial settlement, collective, sanction
against aggression. and disarmament. The thesis of the need for simultaneous advance on three fronts, namely arbitration. security, and
disarmament, came to be offered in the Fifth Assembly by the British
and French Prime Ministers, Macdonald and Briand; and the Assembly undertook to formulate plans to this end. The fruit of these
efforts was the draft Protocol for the Pacific Settlement of International Disputes, based on the conception that "there can be no arbitration or security without disarmament, nor can there be, disarmament
without arbitration and security". Without going into the details of
this ill-fated Protocol, it may be stated that it sought to distinguish
between "legal" disputes (which were to be submitted to the Permanent Court) and "non-legal" disputes (which were to be referred to
the Council of the League and, in the event, of its failure to settle them,
ultimately to arbitration). The Protocol never came into effect because of its final rejection by Great Britain in 1925.1211
The enthusiasts of arbitration did not, however, give up. In 1927,
the' Assembly of the League asked for a further study of the "kindred"
problems of arbitration and security, and, after detailed re-examination of the whole situation, adopted a General Act for Pacific Settlement of International Disputes in 1928. The purpose of this Act was
to codify and place on the basis of a multilateral obligation the growing treaty network, and to repair what was regarded as a major drawback of the Kellogg-Briand Pact of 1928, which had banned war but
had not provided any settlement machinery.130 The General Act provided for the submission to the Permanent Court of International Justice of "all disputes with regard to which the parties are in conflict
as to respective rights" and "in particular those mentioned in Article
36" of the Court's Statute. As to other "non-legal" disputes, it provided first for a system of conciliation commissions and, in default of
settlement by such a commission, for submission to an arbitral tribunal for final determination. Such non-legal disputes were to be
decided as far as possible according to the rules laid down by Article
38 of the Statute of the Permanent Court, but "in so far as there
exists no such rule applicable, to the dispute, the tribunal shall decide
ex aequo et bona".131 Article 39 of the Act gave an exhaustive list
1211 See Julius Stone, Legal Controls of International Conflicts (London, 1959),
pp. 100 ff.; and also Cory, n. 1, p. 145.
130 See Stone, ibid., p. 83. The Kellogg-Briand Pact was signed on 27 August
1928, and the General Act on 26 September 1928.
131 This recognition of the difference between "legal" and "non-legal" disputes by the General Act and the provision for the ultimate settlement of
"non-legal" disputes by courts has been the subject of wide criticism. See J. L.
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of possible reservations which any state might make in acceding to
the Act; these related to past disputes, domestic questions, and disputes concerning particular cases or clearly specified subject matters,
such as territorial status or disputes falling within clearly defined
categories.
The General Act was acceded to by 23 states, 17 of which were
European states, including Great Britain and France.132 Except for
some small European states, such as Denmark, Finland, Luxemburg,
and Norway, which acceded to the entire Act without reservations,
all othe,r states attached wide and somewhat ambiguous reservations. 133 Great Britain had strongly objected even during the preparatory stage of the Act to the submission to a judicial body of non-legal
or non-justiciable disputes which, it contended, should be settled by
conciliation commissions. In a 'memorandum submitted to the committee on Arbitration and Security in 1928, the British Government
al.,o stated that it would be impossible for it to forgo all reservations,
even in cases of justiciable disputes:
. . . there are some political questions even of a justiciable nature as to which a
COWltry feels that for, the reasons indicated . . . the state has not yet been reached
when it can agree unreservedly in advance to submit them to an arbitral tribWlal.134

The British also objected to a general multilateral arbitration treaty
for reasons similar to those presented by the German delegate in the
1907 Hague Conference. Said Great Britain in the' memorandum
above:
In contracting an international obligation towards another state a COWltry must
take into accoWlt the nature of its relations with that state. Obligations which
it may be willing to accept towards One state it may not be willing to accept towards another. Reservations and exceptions which it may think necessary as regards one state may not be considered necessary as regards another. The method
of signing a general undertaking, even when coupled with the power to make exceptions as to the categories of disputes to be arbitrated. lacks the flexibility which
enables the measure of the Qbligation to be varied in the case of the particular
states towards which the obligation is being accepted. More progress is likely to
be achieved through bilateral agreements than through general treaties open to
signature by any state which so wishes.135

The obligations that Great Britain and the British Commonwealth
countries, France, Spain, Italy, and several others did undertake under
Brierly, "The General Act of Geneva", British Year Book of International 1..(1,111,
vol. 11 (1931), p. 131; La:uterpacht, n. 39, pp. 374 ff.; and Stone. n. 129,PP, S:I.!lo1.
132 The other 6 states included 4 British Commonwealth countries, AUfltl'nlln,
Canada, India, and New Zealand, and Ethiopia and Peru. See Hudson, n. 120, );I. 4.4a.
133 See Cory, n. 1, p. 151.
134 Quoted, ibid., p. 148.
135 Quoted, ibid., pp. 148-9.
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t:t1€'AGt were subject to suchwide',reservations that, according to
some' commentator.j>, they made the accessions "almost meaningless"
~dconstituted. merely a via media between acceptance and rejEction. 13G This criticism is further supported by the fact that in no
case has the General Act eVEr been invoked.

United States of America
' I
'. As we have seen. above, the US representative :valiantly , £bug1:,J.~ .fo~
the establishment of a permanent international court and for the, ,eaUS~
Qf compulsory arbitration during the two Hague Conferences. ,We4/ilve
also seen that final agreement to form the court could also be made possible because of the clever compromissary for.mula Sl.1.ggested by an
American jurist who drew his inspiration and clue from American pistory and experience. Edward B. Bok, a leading Philadelphia publisher,
could, .therefore, hardly be accused of exaggeration when he decl~red

;?7.8;

BilateraL Treaties
When it drew up the General Act of 1928, the Ninth Assembly of
the League also draftE-d three models of bilateral convention which
states were invited to consider along with the General Act.
The prevalent faith in "all-in-arbitration", even if illusory, and the
practical discussion which led to the General Act had arousf,d the
interest in arbitration so much that. there came a' sort of flood -of
more modest bilateral arbitration provisions after the signature of
the Kellogg-Briand Pact for the' Renunciation of War in 1928. Not
unreasonably, ProfEssor Julius Stone points out, "by 1935 so many
states were caught in the vast network of bilateral arbitration treaties,
that if arbitration had been a specific against war, war would have
been banished for ever".137 Out of nearly 175 treaties signed between
1928 and 1945, 114 were signed between 1928 and 1930. 138 Of these 175
treaties, 88 were signed only between European countries, and a European country was at least one of the parties in about 155 conventions. 139
Arri.png the European countries, Spain led the way by signing 20 treaties,
followed byCzecho-Slovakia, 15; the Netherlands and Norway, 14;
Italy, 12; Luxemburg, 11; France and Hungary, 10; BElgium, Finland,
Poland, Romania, Sweden, and Switzerland, 9 each; Iceland,. Germany,
and Yugoslavia, 8 each; and Great Britain, only 2. These conventions
contained obligations of various scope, and most of them were loaded
with reservations. More than 50 of them were framed on the model of
the General Act of 1928. 140

J:H; See J. L. Brierly, "British Reservations to the General Act of Geneva,
1928", in H. Lauterpacht and C. H. M. Waldock, eds, The Basis of Obligation in
International Law (Oxford, 1958), p. 176. See also Stone, n. 129, pp. 83-84.
137 Stone, ibid., p. 83.
138 See United Nations, Systernatic Survey. of Treaties for the Pacific Settlement of Inter"ltational Disputes (Lake Success, N. Y., 1948) (hereinafter referred to as
Systematic Survey, 1948), pp. 1179 ff. Already during 1924-27, ninety-three bilate';
ral treaties had been signed. See Arbitration and Security: Systematic Survey, 1927,
n, 124.'p, 427.
1311' Twenty-six of these treaties were signed between a European country
and the United States, eleven between European and Latin American countries, thirty
between European and Asian countries, and one between a European and an African
state. See Systematic Survey, 1948, n. 138, pp. 1179 ff.
140 See, for a detailed analysis of these treaties, Systematic Survey, 1948. n.
138, pp. 3 ff.

in 1925:
'T'he World Court was essentially our idea. We proclaimed it for. years: we argued
.for it: we labored for it: and finally it was worked out, very largely, by the best
American brains. It is of American origination: it came into the world conscious"
ness because of American initiative: it is American in its conception and American
41
in its reflection of our strong national belief in courts of justice.l

When the Statute of the Court Was accepted by the Assembly and
was submitted to the Members of the League for adoption in the form of a
separate Protocol, it was made open for signatu.re by the states mentioned ln the Annex to the Covenant142 with the specific object of permitting
the United States to "adhere to the Statute". This Protocol and the
accompanying Statute were presented by President Harding on 24 February 1923 to the Senate for its advice and consent to accession by the
United States on the ba&':is of four "conditions and understandings" care.
fully drawn by Secretary Hughes, making sure that the United StatE!s
waS not contaminated by the League, protecting US interests in the
election of judges and the amendment of the Statute, and making pro143
viSIon for the fair amount of expenses to be paid by the United States.
What followed was a bitter struggle between the Executive Department
of the Government and the Senate. Although both President Harding
and President Coolidge several times recommended the acceptance of
the Protocol, the national opinion was almost unanimously in its favour,
both party platforms in 1924 endorsed the Court, and the House of Representatives with a large majority voted for its adherence in 1925. nothing could budge the Senators.l44 It was only after adding several damaging reservations, including the one relating to the advisory opinions of
the Court, under which the Court was barred from giving an opinion
without the consent of the United States on "any dispute or question
141 "Introduction" to A. S. Bustamante, The World Court (New York, N. Y.,
1925), p. ix.
142 It opened the Protocol to signature by Ecuador, the Hedjaz, and the USA.
SE'e Hudson. n. 120, p. 124.
143 See Appendix III to P. C. Jessup, "The United States and theP. C. I. J.".
International Conciliation, no.. 273, pp. 626-33.
144 See Fleming, n. IS, pp. 49~51; and"Quincy Wright, "The United States and the
P. C. I. J.", International Conciliation, no. 232, pp. 329-31.
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in which the United States has or claims an interest"-a virtual veto on
the whole advisory jurisdiction-that the Senate agreed on 27 January
1926 to ratify the Protocol. 145
When the other nations, while accepting even this reservation in prin.
ciple, suggested that the manner in which this consent should be given
would be the subject of an understanding between the United States
and the Council of the League,146 the Senators were shocked and angered because their conditional offer had been accepted conditionally.14 i
It was only after three years that the United! States agreed to discuss
the matter with the League and sent Root to Geneva in 1929 for this
purpose. Even at the age of 85, this incomparable American jurist accepted the duty of finding a formula which might satisfy the most antagonistic views. The formula which he suggested and which was later
accepted by the Members of the League reiterated the reservations of
America and its right to a veto over advisory opinions, but set up procedural rules considered likely to reduce its use to a minimum. 148 The
Executive was prepared to accept it, and Presi~ent Hoover recommended its acceptance to the Senate on 30 December 1930.
But the Foreign Relations Committee of the Senate and several Senators did not want the "League Court", and as Hamilton Holt, President
of Rollins College, rightly put it, "its enemies were determined and its
friends timid".149 The result was that in spite of overwhehning national
support and the recommendation of President Roosevelt, after years of
delay, the Senate rejected the Protocol on 29 January 1935. The Senate
voted 52 for to 36 against. A strong majority still stood for the Court,
but seven votes were lacking to make the necessary two-thirds. The
United States was refused permission to accept its own "child".
Membership in the Court was interpreted as a substitute for membership in the League. This caused! the fears expressed in the Senate and
the seeking of a very special position for the United States. The exaggerated spirit of nationalism then obtaining led not only to unfounded
criticism of the Court, but also to a distrust of the purposes it might
be made to serve. 150
With this antagonistic attitude of the Senate, the United States never
accepted the jurisdiction of the Permanent Court. In fact, all through
this period, the United States did not undertake any real obligations.
Until 1928, it confined itself to the old pre-war Anglo-French ~model and

signed or renewed only 8 treaties with wide reservations relating to
"vital interests, independence, or honour".151 In 1928 it undertook to
conclude a series of treaties of a new type (the Kellogg treaties), of which
the first was with France. Like the Locarno treaties, they provided for
submission to arbitration of all disputes which were based upon a claim
of right, but "which are justiciable in their nature by reason of being
susceptible of decision by the application of the principles of law and
equity". The arbitration tribunal was not to be the Permanent Court of
International Jm;tice but the Hague Court of Arbitration, and special
agreement was requited to be concluded and duly ratified in each case
before submission of a dispute for arbitration. These obligations, if obligations they were, were further curtailed by reservations relating to domestic questions, interests of third states, the Monroe Doctrine, and observance of obligations by France or other co-signatories under the
Covenant. Twenty-eight such treaties were concluded by the United
States between 1928 and 193'1. The United States did not sign any
arbitration treaty during the rest of this period, i.e. up to 1945.152

145 See Jessup, n. 143, p. 597. For a detailed discussion of the subject, see Quincy
Wright, n. 144, pp. 338-58.
146 Jessup, n. 143.
141 See Fleming, n. 15, pp. 79-80.
148 See details in Jessup, n. 143, pp. 532-5.
149 Quoted by Fleming, n. 15, p. 117.
150 See Manley O. Hudson, "The United States Senate and the World Court",
American JourruJ,l CY/ International Law, vol. 29 (1935), p. 303. See also Hudson.
n. 120, pp. 237-8.
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Latin American Countries
There was little progress in the field of arbitration among these countries after the First World War. The inspiration came again from Europe
and the League of Nations. The Fifth Pan-American Conference, held
at Santiago in 1923, recognized the impossibility of solving the arbitration
problem and restricted itself to the adoption of a harmless resolution. A
second Central American Court was established, but it could not be
compared with the first. It was not a permanent court, but merely a panel
of judges like the Hague Court of Arbitration, from which a court could
be formed when two parties agreed to submit a case for arbitration.
The convention establishing the court provided that "questions of controversy which affect the sovereignty and independent existence of any
of the signatory republics cannot be the object of complaint".153
In the Sixth Pan-American Conference at Havana in 1928, conciliation
was the subject of most of the discussion, and only late in the conference was the suggestion for a convention of compulsory arbitration,
put forward by Alfaro (Panama), considered. The conference adopted
a resolution stating that "the American Republics adopt obligatory arbitration ... for the pacific solution of their international differences of
a juridical character", and called a special conference for the purpose of
concluding treaties of conciliation and arbitration providing minimum
exceptions relating to independence and sovereignty of states, domestic
questions, and matters affecting third states. 154
151 See Arbitration and Security: Systematic Survey, 1927, n. 124,
152 See Systematic Survey, 1948, n. 138, pp. 9, 1199, and 1200.
153 See quoted in Cory, n. 1, p. 155.
154 See Kunz, n. 23, p. 189.
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The Special International Confe~enceof 4merican States on Conciliation and Arbitration, held in. Washingtop, D.C., from 2~ Dece.m0fl' li1~8
to 5 January 1929, produced two principal Pan-American instruments on
arbitration: the General Treaty of Inter-American Arbitration and. the
Protocol of Progressive Arbitration. The treaty provided for obligatory
arbitration of all controversies arising by virtue of a claim of right
"which are juridical by nature by reason of being susceptible of decision
by the application of the principles of law". This obligation was subject to two exceptions relating to domestic questions and matters w'ich
affected the interest of third states. But the convention admitted further
irldividual reservations, and at least 12 Latin Ame;rican Republics made
free use of this provision and appended reservations of varying scope.
The composition of the tribunal was to be settled after a dispute arose,
and, if no agreement was possible, the rules of the Hague ConvenLon of
1907 were to be applied. Article IV of the treaty contemplated a compromis in every concrete case.
Under the Protocol of Progressive Arbitration any party to the treaty
might at any time deposit an instrument evidencing "that it has abandoned in whole or in part the exceptions stipulated in the treaty or the
reservation or reservations attached by it thereto",155
With all these fortifications the treaty was hardly more than a treaty
of voluntary arbitration. This is made evident by the fact that notwithstanding many controversies that arose, the treaty was never applied
in any concrete case. 156 This treaty and the Protocol, however, remahed
the only two Pan-American instruments on arbitration up to 1945. The
Seventh Pan-American Conference, held at Montevideo in 1933, did
not even put the problem of arbitration on its agenda. But San Salvador
proposed the creation of an American Court of International Justice,
and'Mexico proposed an elaborate "Peace Code" which dealt with international arbitration and contained an interesting plan for an American
International Court. The conference merely resolved to submit the
"P0?Ce Code" to the consideration of the various Governments. lfi7
Neither in the special conference held in Buenos Aires in 1936 nor in
the Eighth Conference in Lima in 1938 was any progress made, though
several interesting proposals were presented by different Governments.
The Declaration of American Principles in Lima did not even mention
arbitration specifically.
The Inter-American Conference on Problems of War and Peace held
in M"x'('o City in 1945 adopted the Act of Chapultepec, which declared
among the American Principles "the adoption of unrestricted arbitration or the application of international justice". Nothing more was done
in this field, except passing a few resolutions for further study of the sub-

ject until the Inter-American' Juridical Committee submitted for the
consideration of the Bogota Conference cin1948· a "Definitive Project of
Inter-American Peace Sys'tem".158
Thus, though arbitration continued to occupy the present Pan-Ameri-,
canism throughout this period and the records of the Pan-American conferences are rich in interesting discussions and contain a valuable storehouse of information and ideas, not much was achieved. From 1914 to the
end of 1927, Latin American countries were parties in 6 bilateral arbitration treaties only, 2 of which were between Latin American states,
arid in the other 4, a European state was one of the parties. 159 Apart.
from this, they included compromissary clauses in 16 treaties on other
subjects, such as commerce and navigation, out of 220 treaties that were'
concluded during 1914-27.
During 1928-45, out of a total of 175 treaties, Latin American countries were parties in 16 bilateral treaties of arbitration; in 11 of them
the other party was a European, and in one, the United States; 4 treaties
were concluded between Latin American states. 160
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155 n,;d.. pP. 190-1. See also Cory, n. I, p. 158.
156 Kunz, ibid.
157 Ibid., p. 191.

~il:

ASian-African Countries
The'time had not yet come for these countries to play any significant
role in international affairs. Out of the 45 original Members of the
League, five were Asian (China, Japan, Siam, Persia, and India although still a part of the British Empire) and two African (Liberia and
South Africa). Subsequently, five more Asian-African states joined the
League (Ethiopia, TurkEW, Iraq, Afghanistan, and Egypt).
But apart
from Japan, all these countries were more or less under the political inHuence of the European countries, and could not participate fully and
fredy in world affairs. It is not, therefore, very su:rprising 't9 find only
three arbitration treaties between 1914 and 1927 to which an Asian country was a party: Japan signed two treaties, one with the United States
and the other with Switzerland, and Siam was party to a bilateral
treaty with Great Britain. 16l Apart from these, Asian countries were
part'es to 17 treaties on different subjects containing compromissary clauses. Of thesE', Siam signed 8 treaties (7 of which were"of commerce and
na';igation with smaller European states); Turkey concluded 4 treaties;
and Japan was a nominal member to 5 treaties of peace signed after the
First World War; only onEI treaty was signed between two small Asian
countries, Afghanistan and Persia, in 1921 containing a compromissary
~.
158 Ibid.,

pp. 191-5.

159 See Arbitration and Security:

Systematic Survey, 1927, n. 124, pp. 83 and

199.

160 See Systematic Survey, 1948, ri. 138, pp. 1179 ff. Out of theseColombin nnd
Venezuela were parties to five treaties; Brazil, Costa Rica, and Haiti to two; Peru
and Mexico to three; and the Dominican Republic and Paraguay to one cnch.
161 See Arbitration and Security: Systematic Survey, 1927, n. 124, p. 83.
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clause. 162 An African country, Liberia, signed one arbitration treaty,
with the United States (1926), up to 1927.
Between 1928 and 1945, apart from three Asian state&-China, Siam,
and India (as part of the British Empire)-which signed the Optional
Clause of the Statute of the Permanent Court, Asian states were parties
to 35 other treaties of arbitration, 4 of which were inter-Asian, one
between China and the United States, and in 30 the other party was a
European Power. Of these, Turkey was party to 18 treaties; Iran to 13;
Saudi Arabia and Yemen to 2; Siam to 3; and China and Transjordan to
one each. l63 African countries were parties only to 3 bilateral arbitration
treaties, of which 2 had been signed by Ethiopia with Italy and the
United States, and one treaty was concluded! between Egypt and the
United States.

It is important to note, however, that most of the business of the Court
related to some phase of the peace settlement after the First World War.
Thus, at least 30 of the judgements and advisory opinions given by the
Court had reference to the tensions resulting from the war. 100 But thE'
Court al5'O gave several advisory opinions (six) about the powers and
activities of the International Labour Organization and dealt with som~
controversies arising from the Midcne Eastern settlement with Turkey.
The United States having adopted the policy of aloofness, the Latin
American countries never being enthusiastic in practice to settle their
disputes through arbitration, and the Asian-African states still being
mostly subordinate, the stage was throughout this period held by the
European Powers. In only 5 cases was a non-European state a party before the Permanent Court. Japan was a nominal applicant jointly with
the other principal allied and associated Powers arising from the 1914
peace settlement (S. S. Wimbleclan, case and Interpretation of the Statute
of Memel) , China was party in one case as respondent (Enunciation
ot the Sino-Belgian Treaty of 2 NovembeT 1865) ,but took no steps
in the case. In two cases only, the Brazilian Loans case (between Brazil
and France) and the Lotus case (between France and Turkey), was a
Ron-European state a substantially interested party taking active part
in the proceedings.
Moreover, of the 28 requests for advisory opinions made to the Permanent Court, there were only two extra-European cases: one related
to French North Africa (Nationality Decrees in Tunis and Morocco)
and the other to the frontier between Iraq and Turkey (Mosul), both
being cases which at the time included a distinctly European element.
There was, therefore, no wholly non-European case brought before the
Court,167 and in all the cases at least one party was European. Among
these, Germany was a party in 8 cases; Poland in 7; France in 10; Great
Britain and Greece in 6; Belgium in 4; Italy and Hungary in 2; Bulgaria,
Switzerland, and Spain in one each.
Of the 33 contentious cases submitted to the Permanent Court, 11
were submitted by special agreement, and 22 relied on the compulsory
jurisdiction of the Court. Of the latter 22 cases, 9 relied on the Optional
Clause signed by the two parties, 8 upon law-making treaties (such as
mandates and minorities treaties), and 6 upon an arbitral treaty; in one
case the applicant relied both on the Optional Clause and on a bilateral
arbitration treaty.168
166 Thirteen of the cases involved questions of the treatment of minorities
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Practice of Arbitration
Europe continued to be the stage of world affairs throughout this
period. None of the cases brought before the Perman€lIlt Court of International Justice involved a threat to world peace, and those clashes of
interests which actually led to armed conflicts during the period of
the Court's existence-the Sino-Soviet hostilities in 1929, the Chaco
War between Bolivia and Paraguay, the Japanese action in Manchuria
and China, the war between Italy and Ethiopia, the Civil War in Spain
and the foreign intervention, the conflict between Finland and! the Soviet
Union in 1939-40-were never brought before the Court. The Court
was, however, successful in solving several complicated issues, and
removing tensions between states. Between 1922' and 1939, 66 cases-38
contentious cases and 28 requests for advisory opinions-were submitted
to it. 1M Of the 28 requests for advisory opinions, 21 were referred to
the Court by the Council of the League in the course of dealing with
existing disputes or examining situations which gave rise to international
concern. Of these, 12 were later settled out of court. In all, the Court
delivered 27 advisory opinions (all at the request of the Council) and
32 judgements. Two cases were pending when the Second! World War
forced the Court to stop its activity. This gave the Court an average of
4 cases filed a year, and a slightly smaller number of judicial pronounce·
ments. This was indeed a great achievement. 165
Ibid., pp. 427 iI.
See Systematic Survey, 1948, n. 138, pp. 1179 iI.
164 Several other disputes in which force was used or threatened to be used,
such as the dispute between Poland and Lithuania over Vilna in 1922, the
bembardment of Corfu in 1922, the seizure of Memel by Lithuania in 1923,
and disputes between Greece and Bulgaria, and Colombia and Peru, were settled
in whole or in part by political procedures and not through submission to an
international court. See Oliver J. Lissitzyn, The Internati07ULI Court of Justice
(New York, N. Y., 1951), p. 98.
165 See Shabtai Rosenne, The World Court: What It Is and How It Works (Leyden,
1962), p. 24.
162

163

and exchange of populations, eight related to boundary questions and the USll
or international waterways, six dealt with Denzig and its relations with Poland,
and three were of a miscellaneous character. See Lissitzyn, n. 164, p. 99.
167 See C. Wilfred Jenks, "The Compulsory Jurisdiction of International Courts
and Tribunals" (Preliminary Report presented to the Institut de Droit International)
March 1957, p. 92. Hereinafter referred to as Jenks's Report.
168 Ibid., p. 83.
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Apart from the cases decided by the Permanent Court, several cases
were submitted to ad hoc arbitral courts during 1914-45, 7 of them
to the tribunals established under. the auspices of the Hague Court of
Arbitration. As before the Permanent Court of International JustiCe,
'in all these, cases before the Court of Arbitration one party at least
.was European. 169 In total, according to Stuyts list, in over a- hundred
arbitrations (105 in total) held between 1914 and 1938, European coun.tries were parties to as many as 82; in nearly 47, both parties were Euro'pean; in lI,a European country had the United States as the other
party; in 16, a Latin American; in 4, an Asian; and in 4 others, an Mri170
_can.
Among these, Germany was a party in 30 cases; France and
Great Britain in 17 each; Poland in 8; Hungary and the Netherlands in
7; Greece and Portugal in 6; Italy, Czecho-Slovakia, and Spain in 4:
Belgium and Switzerland in 2; Romania and Bulgaria in 3; and Norway
,in-one. l71
From the excellent publication of the United Nations, Reports of International ArbitrlLlAwards, which has filled a regrettable gap in the
documentation of arbitration cases, it may be seen that apart from decisions of international claims commissions or of mixed tribunals set up
,after the First World! War, there were no fewer than 59 arbitration
awards, strictu sensu, between 19>20 and 1940.1 72 Out of these, European
countries were parties in at least' 52 cases; in 37cas€JS, both the parties
'were European; in 7, the other party was the United States; in 5,' a
Latin American; in 2, an Mrican; and in one, an Asian country.

United States of America
As the Senate had rejected the Permanent Court and had branded
it as the "League Court", the United States did not submit any of its
disputes to that Court. Nor, as we have seen, did it accept any far-reach~
ing obligations for compulsory arbitration. All the cases, therefore,
submitted by the United States to the decision of an arbitral tribunal
were submitted under a special agreement concluded in each case: 'According to Stuyt's list, the United States was a party in 27 cases of arbitrat:on during 1914-38: 11 of them with European countries; 10 with
169' Among t..h.ese, three were inter-European conflicts; in three cases, the
USA was a party; and in one case Peru appeared as a .defendant. See Hudson,
n. 120, Pp. 26 ff.
170 Stuyt, n. 28, PP. 293-432,
171 Jbid., p. 455.
Cory lists forty cases of arbitration between 19M and 1930,
in thirty-one of which a European country participated: fifteen inter-European,
six European-Asian, four European-US, and six European-Latin American. Cory,
n. 1, pp. 237-8.

172 S"e United Nations, Reports of International Arbitral Awards, 3 vals. These
volumes have been prepared by the Registry of the International Court of
Justice.
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Latin American states; 2 with Canada; 2 with Asian countries; and one
with an African state. Most of. these cases related to pecuniaryc,laims. 17 :1
According to the UN publication, between 1920 and 1940, the. United
States was a party in 13 arbitrations: 7 of them with European Powers;
3 with Latin American states; 2 with Canada; and one with an African
country.l74

Latin American States
Few Latin American states had any enthusiasm for arbitration; but
most of them were forced! to agree to submit their disputes with the
Great Powers of Europe or with the United States for arbitration because the alternative. would have been much worse. Thus, out of. 31
arbitrations in, which they participated during 1914-38, only 4 related
to purely Latin, American disputes; in 16 of these cases the other party
was'a powerful European state; and in 11 of them, the United States.
T - s1,lpject matter of dispute in the latter cases almost invariably
related to pecuniary claims for injuries to nationals of the Great
Powers. 175 Among the.Latin Americ9-n states Mexico was a party to 10
arbitrations; Venezuela, Peru, and Panama to 4 each; Colombia, H9nduras, and Guatemala to 3 each; Haiti, Cuba, and Chile to 2: each; and
Ecuador and Costa Rica to one each.
. The UN study indicates 11 arbitration cases between 1920 and 1940,
in which a Latin American state was a party. Apart from 3 purely Latin
American conflicts, in 5 of these European countries, and in 3 the United
States, are listed as the other parties. 176
Asia'llrAfrican Countries
We have already referred to the modest part played by the AsianMrican countries in the development of arbitration. Apart from 3 cases
before the Permanent C01,lrt in which Turkey (S. S. Lotus) and Japan
(S. S. Wimbledon and Interpretation of the Statute of Memel) were
pc>rties, during 1920-40, Asian states participated, according to the UN
study, in, 2 more a:-i-bitrations [R,adio Corp. of America v. China (193'5) .
and arbitration relating to Turkish Public Debt (1925) ]. Mrican countries were parties, according to the same source, in 3 arbitration cases
during that period,177 in two of which Egypt was a party withihe
United States and France respectively, and one case was held between
Ethiopia and Italy.
Stuyt lists 7 cases of arbitration between 1914 and 1938 in which one
In

See Stuyt, n. 28.

174 See n. 172.
i 75 See Stuyt, n: 28, pp. 293-432.
176 See n. 172.
177 Salem Case (Egypt v. USA), Walwal Incident (Italy v. Ethiopia), and Affai?'c
de la Societe Radio-Orient (France v. Egypt). Ibid.·
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or more Asian states were parties; in one case two Asian countries were
parties; in 4 cases the other party was a European; and in 2, it was the
United States.l7 8 African countries have been listed six times-five times
with a European Power, once with the United States.179
All the cases referred to above have been held up to 1941 as reported
in the UN study. No case of arbitration has been reported from 1940 to
1945. (It must be mentioned here that these figures are not claimed to
be absolutely exhaustive, and there might be a few unreported cases
which could not be brought into the picture.)

Period from 1946 to 1962
With the tremendous success that the Permanent Court achieved even
within the limited jurisdiction that was conferred on it and the wide
acclamation that it received from all sides, a fresh effort was made after
the Second WorId War to confer compulsory jurisdiction on the International Court that was soon to replace the previous Court owing to
technical reasons. 180 The Permanent Court had earned very valuable
experience and 'Won the respect of the nations. The old argument of
the Great Powers that it was a new experiment was no longer true. In
fact, in the Washington Committee of Jurists, which met from 9 April to
20 April 1945, a vast majority of the delegates were strongly in favour
of this advance and pleaded for its inclusion in the Statute. Even the
United Kingdom and France were favourably disposed towards it. But
opposition came from the other quarters to which power had now shifted. The Soviet delegate, with Communistic misgivings in his mind,
strongly objected to such a proposal as being absolutely unacceptable
to his Government and pleaded that the Optional Clause be retained.
He got full sup~rt from the United States, which, ever fearful of
Senate action,181 also urged that the wisest course: to take would be to
retain the Optional Clause. The opposition of these two giants threw
cold water, as the opposition of Great Britain and France had done in
1920, on the aspirations of the small states. The final result-which was
of course well known by then-was, however, deferred to the San
178Turkey was a party in 5 cases (with France, Armenia, Council Turkish
Debt, Greece, and USA), Saudi Arabia in 1 (with Yemen), and China in 1
(Radio Corporation of America).
17I1Egypt was a party in 2 cases (with USA and France), Ethiopia in 3 (with
Great Britain, Rialet Company, and Italy), and Morocco in 1 (with the Netherlands). See Stuyt, n. 28, PP. 306 £f.
180 See above, ch. 2.
181 For the real reasons for the opposition, see Hudson, "Compulsory Jurisdiction of the International Court of Justice", Proceedings of the American Society
of International Law (Washington, D. C.), vol. 90 (1946), p. 18; and Francis O. Wilcox, "United States Accepts Compulsory Jurisdiction", American Journal of International Law, vol. 40 (1946), p. 701.
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Francisco Conference
in order to give another chance to the small
states to persuade the Great Powers if they could. These were, however, hopes which did not take long to be shattered. The small Powers
were disappointed and dismayed,as ever, but could not help accepting
the Optional Clause as the only alternative. As the subcommittee
which decided the question stated in its report:
The desire to establish compulsory jurisdiction for the Court prevailed among the
majority of the sub-committee. However, some of the delegates feared that insistence upon the realization of that idea would only impair the possibility of obtaining
general accord to the Statute of the Court, as well as the Charter itself. It is in
that spirit that the majority of the sub-committee recommends the solution described above.183
The only thing that these Great Powers agreed to was a harmless resolution unanimously passed by the San Francisco Conference calling
upon the Members to accept the compulsory jurisdiction of the Court.184

Jurisdiction of the International Court under the Optional Clause
Despite this apparent enthusiasm among all but those two states in
1945 towards the compulsory jurisdiction of the Court, the results are
rather disappointing. In fact, as Rosenne rightly points out, never in the
joint history of the Permanent Court and the present Court has the
percentage of members of the organized! international community who
have accepted the compulsory jurisdiction been so low. In 1968, of 129
members of the international judicial community (including Liechtenstein, San Marino, and Switzerland, which are parties to the Statute
withoL\t being Members of the United Nations), only 43 states were
bound by the compulsory jurisdiction provision (Optional Clause) of
the Court's Statute. 185 Among these, 12 were West European states; 9
were Latin American states; 9 were Asian states; 9 were African states;
and the rest were the United States, Canada, Australia, and New
Zealand. Of these, at least 10 declarations were made under the regime
of the Permanent Court, which have been continued under Article 36(5)
186
of the Statute. As is well known, when it was decided at San Francisco
to liquidate the old Court and establish a new one in its stead, a question arose about the future of the various declarations under the Op_
182 See UNCIO Doc., vol. 14, p. 155 fE. and 840.
183 UNCIO Doc., vol. 13, pp. 391 and 557-9; for details see Anand, n. 122, pp. 38 fI:
184 UNCIO Doc., vol. 1, pp. 626-7.
185 Australia, Belgium, Oambodia, Canada, China, Colombia, Denmark,
Dominican Republic, El Salvador, Finland, France, Gambia, Haiti, Honduras,
India, Israel, Japan, Kenya, Liberia, Liechtenstein, Luxemburg, Malawi, Malta,
-Mexico, Netherlands, New Zealand, Nicaragua, Nigeria, Norway, Pakistan,
Panama, Philippines, Portugal, Somalia, Sudan, Sweden, Switzerland, Turkey,
Uganda, UAR, UK, USA, and Uruguay. See ICJ Yearbook, 1965-1966. pp. 141 ff.
186 Canada, Colombia, Dominican Republic, El Salvador, Haiti, Luxemburg, New
Zealand, Nicaragua, Panama, an.d Uruguay.
10
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tional Clause and several treaties and agreements in force conferring
jurisdiction on the Permanent Court. It was resolved that every effort
should be made to keep these instruments in force, at least as between
the states parties to the new Statute, firstly, in order to maintain continuity in international justice, and secondly, to prevent the reorgani.,.
zation from adversely affecting the achievement made that far. 187 For
this purpose, two stipulations were made in the Statute: (a) Article 36
(5) provides that declarations accepting compulsory jurisdiction of the
Permanent Court which were still in force should be deemed, as between
the parties to the new Statute, to be acceptance of the compulsory jurisdiction of the new Court for the period which they still had to run and
in accordance with their terms; (b) Article 37 declares that whenever
a treaty or convention in force provided for reference of a matter to the
Permanent Court, the matt~ should, as between the parties to the new
Statute, be referred to the new Court.
The International Court has, however, given a quite narrow interpretation to Article 36 (5), by holding in the Aerial Incident of 27 July 1955
case between Israel and Bulgaria that it only applies to the original
members or signatories of the Charter and the new Statute and! not to
members admitted subsequently to the United Nations, unless these
countries had given some other indication that they were willing to
accept the Court's compulsory jurisdiction. 188 A similar narrow interpretation of Article 37 would have the result of curtailing the jurisdiction of the present Court to a great extent because of its effect on the
numerous treaties which are still supposed to be valid and binding,18l;
Apart from the fact that only a limited number of states have accepted
the compulsory jurisdiction of the Court under Article 36 (2) of the
Court's Statute, most of the declarations accepting such jurisdiction
have been made subject to wide, ambiguous, and far-reaching reservations. Thus only fifteen declarations have been made without any reservations;190 all others contain different, more or less wide, exceptions.
A very common reservation excludes all previous disputes arising before
a specified date;191 some exclude disputes which the parties agree to submit to other means of pacific settlement. Another common reservation
excludes disputes arising from matters essentially within the domestic
jurisdiction of the parties. The latter reservation has been the subject
of a most intense controversy during this period. Strictly speaking, no
such reservation is necessary as it states the obvious limitation of inter187 See Rosenne, n. 165, p. 84.
188 ICJ Reports, 1959, pp. 127 fl.
189 See Rosenne, n. 165, p. 84.
190 China, Denmark, Dominican Republic, Finland, Haiti, Honduras, Liechten-

national law. But while accepting the compulsory jurisdiction of the
Court for the first time in 1946, the United States phrased this reservation in such terms that it not only took away with one hand what it
sought to give with the other, but proved extremely harmful for the
future progress of the compulsory jurisdiction of the Court. The United
States excluded from its declaration accepting compulsory jurisdiction
of the Court
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stein, Nicaragua, Nigeria, Norway, Panama, the Philippines, Switzerland, Uganda,
and Uruguay.
191 At least 21 declarations contain this reservation. Declarations by Cambo~
dia, Finland, and Sweden contain this reservation.
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disputes with regard to matters which are essentially within the domestic jurisdiction of the U.S.A. as determined by the U.S.A.

Such an unblushingly subjective or "self-judging" reservation vitiates
the acceptance of compulsory jurisdiction and makes it as illusory as
the old treaties of arbitration with classic reservations relating to vital
interests, honour, or independence. In both cases the parties, and not
the Court, have the power of unilateral determination about the adjudicability of a dispute after it has arisen. This power, as we have seen,
has been specificially conferred on the International Court under Article
36 (6) of the Statute. It is due to this reason that there is a widespread
body of opinion at present that a reservation in these terms is incompatible with the purposes and objects of the compulsory jurisdiction of
the Court and is probably invalid. The question of the validity of this
self-judging reservation came twice before the International Court of
Justice, in the Certain Norwegian Loans192 case and the Interhandel 1lJ3
case. Although the Court evaded the iS5'Ue in both the cases, some of the
judges, led! by Judge Lauterpacht, in their dissenting and separate opinions, took strong exception to it and declared this reservation to be
devoid of any legal validity.194
The self-determined reservation or "push-button" device, as Judge
Read calls it,195 appeared for the :first time, as we have said, in 19416
in the American declaration, and later came to be adopted by a number
1lJ6
of states.
The inclusion of such a stultifying provision by these states
(declarations of 5 states still contain it), available also to others on the
192 See ICJ Reports, 1957, p. 9.
193 Ibid., 1959, p. 6.
19'4 The most vigorous spokesman of this view was the late Sir Hersch
Lauterpacht. And he was supported by J. G. Guerrero, Percy Spender, ;H.
Klaestad, and E. C. Armand Ugon. Judges Lauterpacht and Spender were in fact
of the view that as it was not possible to sever this reservation from the rest
of the declaration, the whole declaration was invalid. See, for a detailed account
of these views, Anand, n. 122, pp. 203 fl.
llJ5 John E. Read, The R1Lle of Law on the Internati01W.l Plane (W. M. Marlin
Lectures, 1960) (Toronto, Ont., 1961), p. 45.
19'6 Such reservations have been made at one time or another by France, Indiu.
Liberia, Malawi, Mexico, Pakistan, South Africa, the Sudan, the U.K. (though in
..-a different form), and of COurse the USA. Since 1957, those by France, Indil'l,
Pakistan, and the UK have been withdrawn.
South Africa has terminlltcd its
declaration.
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basis of reciprocity,197 has very much limited! the scope of the Court's
compulsory jurisdiction. The tide of criticism has been rising against
this kind of reservation, most strongly within the United States itself. IllS
A resolution proposing the withdrawal of this reservation is still pending before the US Senate. In spite of the wide support that this resolution has received not only from the Executive department of the Government but also from several learned societies and practically all professors and other scholars engaged in the study and teaching of international law and its institutions,199 the Senate has not taken any positive action so far. 20o
Another. reservation, no less damaging to the cause of compulsory
jurisdiction of the Court tha:o.,the one previously described, has also been
made by the United StatES, followed by Pakistan and Malta. This reservation excludes from the jurisdiction of the Court "disputes arising
under a multilateral treaty, unless (1) all parties to the treaty affected
by the decision are also parties to the case before the Court, or (2) the
United States of America specially agrees to the Jurisdiction". The
language of this reservation, as Professor Briggs has rightly remarked,
betrays such confusion that to this day no one is quite sure what it
means, though, on the face of it, it seems to give to the United States
wide power to bar the Court's action in case the interpretation of a multilateral treaty is involved in a case. 201
197 In Certain Norwegian Loons case, Norway, as a defendant, invoked this
reservation which was contained in the French declaration, on the basis of reciprocity, as a bar against the Court's jurisdiction. The Court upheld this objection
by Norway and declared the case out of its jurisdiction. See ICJ Reports, 1957,
pp. 9 ff.
198 See William P. Rogers, "The United States 'Automatic' Reservation to the
Optional Clause Jurisdiction of the I. C. J.", International and Comparative Law
Quarterly (London), vol. 7, pp. 758-62; H. W. Briggs, "The United States and
the I. C. J.: A Re-examination", American Jott,rnal of International Law, vol. 53
(1959), pp. 301-8; idem, "Confidence, Apprehension, and the 1. C. J.", Proceedings
of the American Society of International Law, 1960, pp. 25-38; Arthur Larson, n.
150, pp. 116 ff.; idem, "The Facts, the Law and the Connally Amendment", Duke
Law Journal (Durham, N. C.), 1961, pp. 74-119; and idem, "Peace through Law;
The Role and Limits of Adjudication", Proceedings of the AmeriC'an Society of International Law, 1960, pp. 8-15.
1911 It is interesting to note that, of the 310 deans and professors of law schools
all over the United States who were requested to express their opinions on
the withdrawal of the Connally Amendment, 305 strongly supported the withdrawal
of this damaging reservation, and only 5 were against it. See Report on the
Connally Amendment: Views of Law School Deans, Law School Professors, a'lid
International Law Professors (Compiled under the Auspices of the Committee for
Effective Use of the International Court of Justice) (New York, N. Y., 1961).
200 On 29 March 1960, the Senate Foreign Relations Committee decided to postpone action on the resolution, and no further action has been taken so far.
201 See H. W. Briggs, ''Reservations to the Acceptance of the Compulsory Jurisdiction of the I. C. J,", Rec-ueil des Cours (Leyden), tome 93 (1958), pp. 307-8; and
Anand, n. 122, pp. 220-8.
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Apart from including such far-reaching and ambiguous reservations,.2<1,2
there is an increasing tendency among states so to frame their declarations as to leave themselves largely free when an actual dispute arises,
to accept or decline jurisdiction of the Court even without the nced to
invoke these reservations. One such device is the time-limit clause making the declaration terminable merely by notice to the Secretary-General of the United Nations. Professor C. H. M. Waldock, in his penetrating
article on "Decline of the Optional Clause", has shown how these declarations tend to undermine the whole purpose of the Optional Clause.
Such declarations made at present by nearly twelve countries permit
them to appear as plaintiffs but to run little risk of being made respondents against their wishes. As soon as such a state seriously expects a
case to be brought before the Court involving its vital interests, it can
easily terminate its declaration and put itself out of its opponent's reach.
Nor, as Professor Waldock draws our attention to the evidence, is the
danger merely speculative. Thus, Paraguay tried to terminate even its
unconditional declaration in 1938 to avoid being sued by Bolivia before
the Court in the Chaco boundary dispute. In 1954, Australia terminated
its acceptance of the compulsory jurisdiction to prevent Japan from
bringing the pearl fisheries dispute between the two countries before
the Court. The new Australian declaration of 1955 set out its own conditions under which Japan might sue it in that dispute. In October, 1955,
the United Kingdom suddenly terminated its declaration, made only
five months before, to exclude a pending dispute with Saudi Arabia over
the Buraimi arbitration. Iran and! India both terminated their declarations after they had been sued by Great Britain and Portugal respectively, in order to save themselves from any future case without their
will, though they were caught in those cases and could not deprive the
Court of jurisdiction any more than Guatemala could in the Nottebohrn
case, where its declaration expired (and was never renewed) after the
filing of application by Liechtenstein.203
It is clear, therefore, that such declarations leave the states the freedom to "duck and run from the Court at the first intimation that they
may be required to appear before the Court", whose jurisdiction they
declare to have accepted. This indeed is a retrograde step, and "like the
American reservation of matters of domestic jurisdiction as determined
by the United States, it is a throwback to the era before the League of
Nations in which states inserted classic reservations of unilaterally determined 'vital interests' in their treaties of arbitration''.204
The chief aim of the recent declarations seems to be to devise new ways
and ingenious reservations to avoid the Court as far as possible in a COl).
202 For a comprehensive and critical study of these reservations, seo Brig!£H,
n. 201, pp. 229-364.
for an interesting discussion of the Nottebohm rule, ibid" pp. 273 if.
Briggs, n. 201, p. 279.

203 See,
20(
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crete case and still pay lip-service to the cause of compulsory jurisdiction. Thus a condition attached to Portugal's declaration reserves for
that Government "the right to exclude from the scope of the present
declaration, at any time during its validity, any given category or categories of disputes by notifying the Secretary-General of the United
Nations and with effect from the moment of such notification".205
Another reservation made by the United Kingdom, followed by India,
Malta, and Somalia, excludes from the jurisdiction of the Court

varied as immediate interests of a state dictate. A most unfortunate
trend that can be noticed in recent years is that reliance on the Optional
Clause against a state whose acceptance is due for renewal or subject
to termination results in failure to renewal' termination by that state. 200
But worse than that, as we have noted earlier, in several cases when
a state found that it might be brought before the Court, it terminated
its declaration and filed a new one excluding those particular disputes
from the Court's jurisdiction. Thus within a period of less than four
years, the United Kingdom changed its declarations five times, and in
each case additional reservations excluding new categories of disputes
werel made.210 With all these ambiguous and damaging reservations
in declarations, and unlimited latitude to vary the obligations, if anything is left, indicates that the number of declarations does not depict
the true position of compulsory jurisdiction conferred on the Court.
Thus any state accepting the compulsory jurisdiction of the· Court
may, while paying lip-service to the principle of judicial determination
of disputes and giving itself the air of a loyal supporter of the Court, still
reSErve the freedom to evade its obligations as and when it pleases.
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disputes in respect of which any o~r Party to the dispute has accepted the compulsory jurisdiction of the I.C.J. only in relation to or for the purposes of the dispute; or where the acceptance of the Court's compulsory jurisdiction on behalf of
any other party to the dispute was deposited or ratified less than twelve months
prior to the filing of the application bringing the dispute to the Court.

This reservation seems to have been made to av~id the situation in
which India found itself in the case of the Right ot Passage over Indian
Territory, where Portugal, within three days of its making of a declaration under the Optional Clause and! before India received official information, filed a suit against India and forced it to appear before the Court.
In order to avoid any such shock the British Government appended
this reservation. It was officially explained that it was a step to eliminate the "gross anomaly that exists now between those countries accepting the Court's jurisdiction and those that do not" and was added
to make the condition of reciprocity meaningful. 206 It was explained that
under the system of the Optional Clause, a state which had not made a
declaration had the best of both the worlds. It could hale others to the
bar when it so wished, "while snapping its fingers at the judges" if it was
itself arraigned. 207 This was thought to be an intolerable position which
could not be defended on the basis of reciprocity.
But the effect of a twelve-month moratorium stipulated in the second
part of this reservation is, as Professor Briggs rightly points out, to
permit th~ United Kingdom to escape from being haled before the
Court in disputes with recent converts to the cause of compulsory jurisdiction. 208
Thus even a cursory study of the declarations made under the Optional Clause shows that the system has to a great extent degenerated
into one of mere opportunism. The declarations are made, cancelled, and
205 See Right of Passage over Indian Territory case, where India objected to
this reservation as being incompatible with the object and purpose of the Optional
Clause. ICJ Reports, 1957, pp. 142 ff.
206 See quoted in Anal?-d, n. 122, p. 245.
See a preliminary objection raised hy
India on this basis, ICJ Reports, 1957, pp. 146-7. See also Anand, n. 122, PP. 153 ff.
207 See Anand, ibid.; also see Waldock, n. 366, pp. 280 ff, for an interesting discussion of the beneficial position of a state which refrains from making a
declaration.
208 Briggs, n. 201, p. 302.

Acceptance

of Comp-nlsory Jurisdiction since 1946

E-nropean States
Of the twelve European states which have made declarations under
Article 36 (2) of the Court's Statute accepting the compulsory jurisdiction of the Court, only four small state1s (Denmark, Liechtenstein, Norway and Switzerland) have made no crippling reservations; five others
(Belgium Finland, Luxemburg, the Netherlands, and Sweden), none
of which is a big or influential Power, have accepted the jurisdiction
subject to a reservation relating to past disputes; and three (France,
Portugal, and the United Kingdom), two of which are Great Powers,
have made wide and far-reaching reservations.
Apart from this, of the nearly 170 treaties concluded between 1946 and
1962 on different subjects conferring compulsory jurisdiction on the Internal Court, European countries are parties to about 90 treaties. '-.
Conspicuous by their absence are the Soviet Union and other Communist countries of Eastern Europe, which are generally hostile to209 Thus Iran terminated its declaration in 1951 after a case was brought against
it by the UK; Guatemala failed to renew its declaration in 1952, having been
arraigned before the Court in that year by Liechtenstein; India withdrew its
declaration after a case was brought against it by Portugal in 1955. It made a
new declaration on 9 January 1956, with, inter alia, a Connally type reservation,
hut again cancelled it on 8 February 1957, and then filed another declaration on
14 September 1959, excluding every conceivable dispute that could be brought
against it. See R. P. Anand, "India and the World Court", International Studies
(Bombay), vol. 2 (1960-61), pp. 80-'96.
210 See ICJ Yearbooks, 1946-1947, p. 212; 1954-1955, p. 188; 1955-1956, p. 185;
1956-HI57, p. 223; 1958-195&, p. 211.
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wards adjudication and refuse to accept an arbitration or adjudication
clause in the treaties. The position appears to be that where
the Soviet Union is a party to a treaty, whether general or bilateral,
there is no provision conferring jurisdiction on the Court; where the
Soviet Union is not a party there is generally such a provision.
Somewhat uneven progress has, therefore, been made in the inclusion of clauses providing for the jurisdiction of the Court or compromissary clauses providing for arbitral procedures in general lawmaking treaties. Prior to the Second World War, such clauses were
quite common, as we have seen above.
In contrast to 1919-23 pEace
settlement, which was a major source of the Permanent Court's
jurisdiction, it has been exceptional for recent treaties having the
character of major political settlement to confer jurisdiction on the
International Court.
Similarly, instruments having highlty political
character, such as the Draft Declaration on Rights and Duties of states
and Draft Code of offeiIlces against the Peace and Security of Mankind,
do not contain a jurisdictional clause. On the other hand, conventions
of somewhat technical character drafted by the International Law
Commission contain an appropriate jurisdiction clause.211

reported the resolution to the Senate for favourable action, saying that
"the undertaking of this obligation by members of the United Nations
is a logical fulfilment of obligations already eocpressed in the Charter".2111
When the resolution came to be discussed by the Senate On 31 July,
there was no apparent opposition to the idea of compulsory jurisdiction; not a single Senator rose to speak specifically against it. Even
so, the "over-cautious" Senate could not let the United States undertake
international obligations without fully safeguarding its future interests.
The amendments to the Morse resolution (which was already couched
in carefully drawn limitations), served to remind mankind that the
Senate still looked at the World Court with scepticism and did not
want the precious interests of the United States to be decided by this
essentially "foreign" court. The first and the most sweeping limitation
was added to the reservation re.garding domestic questions as already
provided in the resolution, and this excluded disputes "essentially
within the domestic jurisdiction of the United States". Not content
with these words to secure the "extreme sanctity" of domestic
questions, Senator Connally proposed to reserve to the United States
the right, in a certain controversy, to decide whether any particular
question was one of domestic jurisdiction or not. He was not prepared
to let the Court hold tariffs, immigration, or the Panama Canal to be
international questions, and proposed that the Senate add eight simple
words to the reservation of domestic questions: "as determined by the
United States of America". The purpose, of course, was to transform
a mere declaration of intent into a power of unilateral determination
of jurisdiction.214 Thus was born the Connally Amendment. Despite
strong opposition by Senators Morse, Millikin, and others, the amendment was adopted by 51 votes to 12.
Another damaging reservation relating to multilateral conventions,
as we have described above, was added to the resolution at the suggestion of Senator Vandenberg, "without demur and without a vote".21G
The Senate approved the resolution,. crippled by these reservatioiIls, on
2 August 1946 and on 16 August the President transmitted a declaration to the Secretary-General of the United Nations accepting the compulsory jurisdiction of the International Court.
All efforts to amend this declaration, -as we have mentioned above,
have proved abortive so far. On 29 March 1959, Senator Humphrey
brought the' matter before the Senate again in the form of a resolution (S. Res. 94) proposing the making of a new declaration without
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United States of America
After the Senate accepted the Charter of the United Nations, of
which the Statute of the International Court of Justice was a part, on
28 July 1945, by an overwhelming majority of 89 to 2, a strong feeling
arose in the country that the "logical next step in the development
would be acceptance by the United States of the Optional Clause of
the Statute of the I. C. J.''212 Pursuant to this feeling, the' day the
Charter was approved, Senator Morse introduced a resolution (later
revised) in the Senate for the purpose of authorizing the acceptance
of the compulsory jurisdiction of the International Court. There was
great enthusiasm in favour of this resolution and at the hearings before
a subcommittee of the Committee on Foreign Relations of the US
Senate, this overwhelming support was clearly visible. Not a single
witness appeared before the subcommittee to oppose the proposal.
Not a single letter or telegram was received by the subcommittee in
opposition to the proposal.
On the contrary, all the witnesses were
unanimously in favour of unqualified immediate acceptance of ihe
jurisdiction of the Court. Several legal organizations and professional
groups passed resolutions in support of this action. The subcommittee
quickly decided to report the resolution favourably to the Foreign Relations Committee, and the latter, on 24 July, by a unanimous vote
Jenks's Report, n. 167, pp. 22 fl.
212 Clyde Eagleton, Com,pt~/.sory Jurisdiction:
1. C. J., Hearings before a subcommittee of the Committee on Foreign Relations, US Senate, Congress 79,
Session 2, S. Res. 196, 11 July, 12 July, and 15 July 1946, p. 12.
211

213 See for a detailed account of this period, Anand, n. 122, pp. 48 fl.
214 A. E. D. Howard, "The Connally Amendment", Journal of the J. B. MOlJ1'(l
Society of International Law (Charlottesville, Va), 1961, p. 2. See also Anand, 11.
122, p. 197 fl.
215 Manley O. Hudson, "World Court: America's Declaration Accepting Jurisdi<:iion", American Bar Association Journal (Chicago, m.), vol. 32 (1946), p. 836.
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the Connally Amendment. Hearings were held on this resolution by
the Senate Foreign Relations Committee on 27 January and 17 February 1960. Apart from the' President, the Vice-President, the Secretary
of State, and the Attorney-General, the resolution received strong
support from the most competent professional opinion, such as the
American Bar Association, the Association of the Bar of the City of New
York, the American Society of International Law, and practically all the
professors of law and international law in the country.216 Moreover, a
large part of the Press favoured the repeal of the Connally Amendment. 217
A strong opposition, however, came from a large section of the people
and a number of organizations "untrained in international law and unfamiliar with the Court or its jurisprudence".218 Not only was the
Court subjected to unreasonable and uncalled-for criticism (and it was
said that it could not be expected to do justice to the United States),
but the very foundation of international law and its principles were
questioned. To repeal the Connally Amendment would therefore, it was
felt, mean subjecting the United States to an "international judicial
tyranny".219 Despite the baseless character of these and such other
statements and fears depicted therein, the Senate Foreign Relations
Committee decided, on 29 March 19&0, to postpone any further consideration of the matter for an unspe.cified period and put it -aside
to let the dust accumulate on it.
History thus shows a strange and depressing paradox in American
foreign policy that while many of the finest ideas for progress in
international organization and rule of law were contributed by Americans, when the brainchild finally came back to America for ratification, it was strangled by its own people and representatives, and in
several instances by -a minority which was able to block the necessary
two-thirds vote in the Senate.:m In view of the fact that the United
States has been a great advocate of world legal order, of which the
International Court is a necessary constituent, and which in the present
state of international affairs has become a formidable necessity, and
in view of the fact that it is necessary for the United States to take a

moral leadership in enhancing the prestige of the Court not only for
the. sake of international peace, but for the defence of its own national
interests, it is really unfortunate that it has become helpless in the
matter because of certain constitutional impediments which it may not
be impossible to overcome, as has beeill shown by several competent
American scholars.221
Furthermore, as it has been impressively shown by intelligent and
well-meaning Americans themselves, it is in the. interest of the United
States itself to remove the self-judging reservation which not only
gives the United States a veto over thel Court's jurisdiction, but, because of its inherent reciprocal nature, gives all the other signatories
of the Optional Clause the same right. Being thel greatest and the
richest country of the world, with the largest investment in other
countries and innumerable other rights concerning foreign bases, com~
munications installations, transportation facilities, economic and technical aid projects, etc. always in danger of being disturbed, damaged,
or confiscated in this world in turmoil, the United -States must be
concerned about the preservation of those rights. In view of the
dangers of even a limited use of force in the present-day world, as we
shall see below, the Court may be the best guarantor of these rights.
But in so far as the United States is the likely applicant, the reservation may boomerang on the interests for which it may seek judicial
protection, as was the effect in the Certain Norwegian LO::Lns case,
where Norway invoked the self-judging reservation in the French
delClaration against France to har the Court's jurisdiction. 222
Apart from this declaration under the Optional Clause, the United
States signed nearly 40 treaties between 1946 and 1962, containing
jurisdictional clauses conferring jurisdiction on the Court in regard to
disputes relating to those treaties. 223 It must be pointed out, however,
that in nearly half of these treaties the United States added a proviso that
the consent to jurisdiction was under the same terms and conditions as

216 See Compulsory JUrisdiction, I. C. J., Hearings before the Committee on
Foreign Relations, US Senate, Congress 86, Session 2, S. Res. 94, pp. 2-9, 24, 46,
110, 190, 409, 513, and 514. See also "Report on the Self-Judging Aspect of the
United States' Domestic Jurisdiction Reservation with Respect to the I. C. J.",
A. B. A. Section of International and Comparative Law (1959).
217 See "Editorial Comment", World Peace through Law, Pamphlet issued by
the Special Committee on World Peace through Law of the American Bar Association.
218 Briggs, "Confidence, Apprehension, and the I. C. J.", Proceedings of the American Society of International Law, 1960, n. 198, p. 27.
219 See such statements quoted at length in Briggs, ibid., pp. 27-28.
220 See Larson, "The Facts, the Law and the Connally Amendment", n. 198, p.95.
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221 See for criticisms and different suggestions to bypass the provision requiring
two-thirds vote of the Senate for treaty-making, Wallace McClure, International
Executive Agreements (New York, N. Y., 1941); Edward S. Corwin, The Constitution and World Organization (Princeton, N. J., 1944); Quincy Wright, "The
United States and International Agreements", American Journal of International
Law, vol. 3& (1944), Pp. 311 ff.; Myers S. McDougal and Asher Lans, ''Treaties
and Congressional-Executive or Presidential Agreements: Interchangeable Instruments of National Policy", Yale Law Journal (New Haven, Conn.), vol. 54 (1945),
pp. 181, 351, and 534-615; and James W. Garner, "Acts and Joint Resolutions of
Congress as Substitutes for Treaties", American Journal of Internatioi/l,(l.l Law, vol.
29 (1935), p. 488.
222 See Larson, When Nations Disagree, n. 198, pp. 119 ff.; idem, "The Law Structure of Peace", Tennessee Law Review (Knoxville, Tenn.), vol. 27 (1960), pp. 500 fT.;
and L. F. E. Goldie, "The Connally Reservation:
A Shield for an Adversary",
University of California Law Review (Berkeley, Calif.), vol. 9 (1963), Pp. 277-359.
223 See ICJ Yearbook, 1967-1968, pp. 71-82.
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its declaration of compulsory jurisdiction under Article 36 of the
Statute of the International Court. In other words, they included by
reference the self-judging reservation, as well as the other two reservations. The Economic Co-operation Act of 3 April 1948 stipulated in
Se~tion 115 (b) 10 that every aid agreement with a foreign country
must include a provision "submitting for the decision of the International
Court of Justice or of. any arbitral tribunal mutually agreed upon any
case espoused by the United States Government involving compelIlSation of a national of the United States for governmental measures
affecting his property rights, including contracts with or concessions
from such country". But the effect of such a clause is. practically nullified in the seventeen 'aid agreements in which it is included because
all of them are made under the terms and conditions of the US
acceptance of the Optional Clause. 224
The United States has also included compromissary clauses in several
treaties (nearly 45 of th€aTI are listed in the Yearbook of the International Court of Justice, 1961-62), for submission to ad hoc arbitral
tribunals.

on 30 April 1948, which represented a considerable advance over all
that had been achieved up to then, in the world sphere as well as in
the inter-American sphere. The pact provides several means of pacific
settlement, conciliation, arbitration, and judicial settlement by the
International Court of Justice, none of which is declared to have preference over the others. But if conciliation procedures fail, the parties
accept, under Article xxxi, the Optional Clause concerning the compulsory jurisdiction of the International Court in relation to any other
American state and without neceiSSity of any special agreement, in
all disputes of a juridical nature concerning any of the four categories
enumerated in Article 36 (2;) of the Court's Statute, subject to three
exceptions as dEscribed in Articles v, vi, and vii. These reservations
exclude (i) matters which, by their nature, are within the domestic
jurisdiction of the parties; and (ii) matters which are already settled
between the parties by agreement, or an arbitral award, or the decision
of alJ, international court; and (iii) they bind the parties "not to make
diplomatic representations in order to protect their nationals or refer
a controversy to a court of international jurisdiction, when such
nationals have taken steps to place their case before competent domestic coutts of respective states". If the International Court of Justice
declares itself without jurisdiction for any other reason than the exceptions, the parties arei further obligated to submit the dispute to arbitration (Art. xxxv). The parties may also, if they so agree, submit to
arbitration differences of any kind, whether juridical or not, that have
arisen or may arise in the future. Detailed rules arE< provided for the
establishment of an arbitral court and conclusion of a compromis even
if the parties fail to agree.
But these progressive provisions werE< made ineffectual almost at
the outset as seven countries signed it with reservations. Argentina
rejected all the articles on judicial procedure, and arbitration. The
United States made two important reservations: (i) It would not
undertake as the complainant state to submit to the International
Court any controversy "which is not considered to be properly within
thel jurisdiction of the Court". (ii) The acceptance of the compulsory
jurisdiction of the International Court of Justice "is limited by any
jurisdictional or other limitations contained in any Declaration deposited by the United States under Article 36, paragraph 4, of tho
Statute of the Court". The United States also refused to accept Articlo
vii relating to diplomatic protection and exhaustion of remedies. Othol'
resel1'vations were made by Bolivia, Ecuador, Paraguay, Peru, lind
Nicaragua. 227
The value of the Bogota Pact has been further limited by 1:111\ r1l11f,
that twenty-one years after its adoption, only nine countries hllvn 1'111,1;·
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Latin America:n StlLtes
Of the nine Latin American states which are at present bound under
the Optional Clause provision of the Court's Statute, seven had madel
declarations under the regime of the Permanent Court which have
been continued under Article 36 (5) of the new Statute.225 Only two
new declarations have been made since 1946, by Mexico in 1947 and
Honduras in 1954 (renewed in 19'(0). While seven of these, declarations have been made without crippling reservations (Colombia,226
Dominican Republic, Haiti, Honduras, Nicaragua, Panama, and Uruguay) , Mexico has included the "self-judging" American type of domestic jurisdiction reservation, and EI Salvador has made a unjque reservation excluding "pecuniary claims made against the nation" and
disputes concerning "questions which cannot be submitted. to arbitration in accordance with the political constitution of this Republic".
A great step forward towards the principle of compulsory adjudication was sought to be taken at the Ninth International Conference of
American states, held at Bogota from 30 March to 30 April 1948.
Pursuant to the newly organized Inter-American system under the
"Bogota-Charter", a special "American Treaty of Pacific Settlement"
or what has come to be known as the "Pact of Bogota" was concluded
224 See P. C. Jessup, The Use of Internaticmal Law (Ann Arbor, Mich., 1959),
pp. 60-61; and Larson, When Nations Disagree, n. 198, p. 128.
225 Colombia (1937), Dominican Republic (1933), El Salvador (1921), Haiti (1921),
Nicaragua (1929), Panama (1921), and Uruguay (1921).
226 Colombia has made a reservation excluding disputes arising out of facts
prior to 6 January 1932. The other six declarations have been made without any
reservation.

227

See Systematic Survey, 1948, n. 138, pp. 1173ff.
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fied it, one having done so with reservations. With the exception of
Mexico, they include the smaller Latin American states. It is, therefore,
less than half a pact. In the several disputes that have arisEI!l amongst
these countries during the last twenty odd years, the procedures set
forth in the Bogota Pact have never been used.228
The Tenth International Conference of American states, held at
Caracas from 1 to 28 March 1954, was too much involved with the
problems of international communism to give any attention to arbitration.
Little more has been achieved by Latin American states in the
field of arbitration during recent years. Only five treaties are listed
since 1946 in the Yearbook of the International Court of Justice under
which Latin American states have agroed to confer jurisdiction on the'
229
World Court.
It is clear, therefore, that the old enthusiasm of
Latin American states towards third-party settlement has all but
vanished. An important group of these states including Argentina,
Brazil, Chile, Cuba, Peru, and Venezuela does not seem to have signed
any treaty during this period conferring jurisdiction on the International
Court of Justice.

Asian-African States
After achieving their independence, for the first time during this
period most of these countries started their international career. Thus,
of the 51 original Members of the United Nations, only 11 were AsianAfricans. In 1969, of its 126 Members, 72 were Asian-African (41 Mrican and 3'1 Asian) states. Of the 63 Asian-African States admitted to
the United Nations after 1955, only 42, in fact, joined after 1960.
While making a comparison of the acceptance of international adjudication as a means of settlement of international disputes among different regional groups, it is important to remE\mber that these states are
of recent origin (which is generally forgotten or neglected).
In any case, of these Asian-Mrican states, almost in line with the
trend in other parts of the world, only 9 Asian and 9 African states
have accepted the compulsory jurisdiction of the International Court
of Justice under Optional provision [Art. 3'6 (2)] of its Statute. Only
four of these declarations [China (Formosa), Philippines, Nigeria,
and Uganda] have been made without any reservation; two others (Japan
and Turkey) have been made subject to reservations excluding past
disputes and disputes settled through other means of pacific settlement;
and the rest have been made subject to wide and ambiguous reservations. Thr€Je of these declarations (Liberia, the Sudan, and Malawi)
228 See William Manager, Pan America in Crisis (Washington, D. C., 11361), pp.
50-51.
229 See ICJ Yearbook, 1967-1968, pp. 70 if.
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contain the "self-judging" Connally type of reservations,230 and all but
one (China) are terminable at present on notice.
Apart from this half-hearted acceptance of the Optional Clause,
Asian-African COuntriE1S have concluded nearly 70 (60 Asian & 10
Mrican) treaties on different subjects between 1946 and 1962, containing
jurisdictional clauses for submission of disputes arising from those treaties
to the International Court. Hundreds of other treaties (nearly 240 are
listed in the 1961-62 Yearbook of the International Court of Justice) ,231 have been concluded by these countries [mostly with international agencies, such as the IBRD, IDA, UN Special Fund, etc.]
containing compromissary clauses for submission of disputes about the
interpretation or application of thOSE: treaties to arbitration tribunals.

Practice of Arbitration from 1946 to 1962
European States
The acceptance of compulsory adjudication of disputes by the states
has, therefore, been almost insignificant during this period. The practice of arbitration is all the more disheartening. In total, 37 contentious
cases have sO far been brought before the International Court of
Justice since 1946. Out of these, 6 cases were brought by the United
States against thE. Soviet Union or countries belonging to its sphere
of influence (two Treatment in Hungary cases and 4 Aerial Incidents
cases) and two by the United Kingdom, against Argentina and Chile
(Antarctica cases), in which the plaintiffs noted that the defendants had
not yet accepted the jurisdiction of the Court, but invited them to do
so. In all of these, the defendants having declined, the cases were dismissed. In 6 others (French Nationals in Egypt, Electricite de Beyrouth, two Aerial Incidents cases against Bulgaria by the United States
and Britain, the Compagnie du Port case, and Barcelona Traction Co.
case) the cases were withdrawn by the plaintiffs. Of the 23 cases lefi,
2 are still pending. The Court has, therefore, dElalt with only twentyone cases so far. All of these cases were brought before the Court by
applications, with the exception of threE' (Asylum case, Minquiers and
Ecrehos case, and case concerning Sovereignty over Certain Frontier
Lands) which were submitted to the Court by virtue of special agree~
ments.
Of the 23 cases decided or pending hefore the International Court,
European countries have b8en parties to 17 cases: in 9 of these cases
all of the parties were European; 3 cases involved Europe and the
230 Earlier declarations of India and Pakistan also included this reservation,
but it was withdrawn in their new declarations.
231 See Chapter X, Part IV, of the ICJ Yearbook, 1961-1962, pp. 228 fr., containing
a chronological list of instruments providing for the appointment of arbitrators,
umpires, etc. by the President of the Court. More than 550 treaties are listed in
that part.
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United States; in 3 cases European countries had to deal with Asian
states; in one case a European country brought a case against a Latin
American state; and in one other case an African country brought
an application against a European state. Among European countries,
the United Kingdom has appeared seven times (two other cases by
the, United Kingdom were dismissed and one case it withdrew);
France four times (France withdrew 2 cases); Belgium and Spain,
twice; and Greece, Liechtenstein, Norway, Portugal, the Netherlands,
Sweden, SWitzer~and, and Bulgaria (2 other cases against Bulgaria
were withdrawn), once only.232
Arbitration procedure seems to have been almost forgotten during
this period and has shown a great decline. There have been only a few
international arbitrations since the end of the Second World War. Ex~
cluding the decisions of the Conciliation Commission sitting under peace
treaties with the Axis Powers,233 and three arbitrations between private
corporations and Middle East Sheikdoms,234 8 arbitrations have been
listed in Volume XII of the UN Reports of International Arbitral Awards
since the Second World War, in all of which European states were parties: 5 of these were inter-European cases, in 2 of them the United States
was one of the parties, and in one case an African country participateld as a defendant.235 Of these, the United Kingdom and France
were parties in 4 cases; Greece in 3; Spain in 2; and Italy, Belgium,
a1'ld the Netherlands in one each.

United States of America
Although the United States was nominally a party in 10 cases
out of 37 brought before the Court since 1946, 6 of these cases were
brought against Communist countries which had not accepted the
jurisdiction of the Court, and which the United States knew beforehand to be unacceptable to it. One case it withdrew after the Court
declared. in the complementary case between Israel and Bulgaria reIat232 Ibid., pp. 22-24. Out of the total 37 cases brought before the Court, European
cOWltries were parties in 30.
233 Three Conciliation Conunissions have been established since 1945 Wlder the
Italian Peace Treaty of 1947, with Italy on the one hand and France, the UK, and
the USA respectively on the other.
234 Kenneth S. Carlston, Law and Organization in World Society (Urbana. m.,
1962), pp. 163-4.
235 Reports of International Arbitral Awards, vol. 12. According to Carlston,
there have been 9 arbitration cases between states and 3 between private corporations and Arab cOWltries. Ibid. He, however, does not give a list of these
cases. But apart from these, three postal arbitration cases are reported to have
been held between the Netherlands and the USA (1945), Iraq, Syria, and Turkey
(1948), and Portugal and Yugoslavia (1956). The United Nations Tribunal in Libya.
established Wlder the General Assembly resolutions of 1950, has also decided a
couple of disputes between Italy, Libya, and the United Kingdom about administration of certain properties in the State of Libya.
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ing to Aerial Incident of 27 July 1955, that Bulgaria was not bound
by its declaration accepting compulsory jurisdiction that it hud made
under the regime of the Permanent Court and which was supposed
to be valid, under Article 36 (5) of the new Statute. In only 3
cases, therefore, was the United States a party. In the Morocco case,
after a preliminary objection, it accepted the jurisdiction when sued
by France. In the Monetary Gold Removed from Rome case, it wa~
only a nominal party and took little interest in its proceedings. In
the, Interhandel case, when sued by Switzerland, it invoked its peremptory "self-judging" reservation though the Court declined jurisdiction
on the ground that Switzerland had not yet exhausted local remedies.
The United States has been very much criticized, not the least in the
United States, for invoking the "automatic" reservation in this case.
Thus said Judge Jessup criticizing the US stand in this case:
When ...important interests of our own citizens were involved as when Switzerland sought decision of the Interhandel case by arbitration, conciliation or adjudication by the International Court, our enthusiasm for the rule of law was under
the strictest control. We risked what the Court in the North Atlantic Fisheries
Arbitration called 'the odium attendant on a refusal to arbitrate.'236
In the eight cases of arbitration since the Second World War, the
United States has been only a nominal party in two of them.

Latin American States
History bears testimony to the fact that whatever they may say in
theory, these countries have never been great champions of arbitration
in practice. Since the Second World War, these countries have been
parties to 5 cases: 3 of which were successive phases of the same
case (Asylum, Haya de la Torre, and InterpretatiQln of the Judgment
in Asylum cases); in the fourth case Liechtenstein was against Guatemala (Nottebohm); and in the last, Honduras and Nicaragua agreed
to submit their long-standing boundary dispute to the International
Court of Justice (Arbitral Award Made by the King of Spain QIn 23
December 1906). In no case of arbitration since 1946 has there been
any Latin American country reported to have participated.
Asian-African States
Being new members of the international community, these countries
seem to be moving rather hesitatingly and slowly.
Asian countries
have been parties in only 4 cases so far: in two cases European colonial
Powers, Great Britain and Portugal, brought their controversies with
Iran and India respectively before the Court. It was not without great
reluctance and a lot of misgivings that the latter agreed to appear
236 See Jessup, n. 224, p. 136.
20
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before the Court. In one case Israel brought a case against Communist
Bulgaria about the Aerial Incident case. But it was not until 1959
that two ancient countries of Asia (Cambodia and Thailand) appeared
before the Court for the decision of an unimportant but emotional
matter relating to the Temple of Praeh Vi1har.
Three cases have so far been brought before the International Court
by African countries, two by Ethiopia and Liberia' against South
Africa relating to the South-West African mandatE1d territory, and one
by Cameroon against the United Kingdom. Two cases brought earlier
by France against Egypt (Protection of French Nationals and Protected
Persons in Egypt) and the Lebanon (Compagnie du Port) were withdrawn by FrancE' after settlement outside the Court.
Out of the eight cases of arbitration since the Second World War,
reported in the UN Collection, an African country, Tunisia, participated in one case as defendant with France. India and Pakistan also
submitted their Kutch dispute to an arbitration court in 1965.

A Recapitulation
All in all, this is a rathElr depressing picture. A detailed analysis of
the practice of states about the acceptance of obligatory adjudication
shows that most of the support for this ideal has been merely platonic
and verbal. Never have states in practice agreed to accE,ptany farreaching obligations so far. Up to the end of the First World War, a~
we have seen above, almost nothing had been achievE,d in the field of
compulsory jurisdiction because of 'the absence of a permanent court
and the almost universal presence of classic reservations relating to
vital interests, honour or independence. There was some progress
during the twenties, when 45 countries aCCEpted the Optional Clause
of the Statute of the Permanent Court and several treaties were concluded conferring jurisdiction on the Court or other arbitral tribunals.
But aft€J1" a brief spell, this wave started declining and, as Jenks rightly
pomts out, there has been little or no progress in the acceptance of
compulsory jurisdiction since 1930.237 Because of political conditions
and particularly the strong opposition of the Soviet Union, the legal
approach had a rather slim time of it at San Francisco. Apart from
a few slogans, somEI symbolic words inserted in the non-operative
sections of the Charter, and the renewal of the World Court's Statute,
the Organization emerged as a body in which international disputes
were to be dealt with by predominantly political mE1ans. 238 After 1945,
for a few years, compulsory jurisdiction again seemed to have gained
acceptance. Thus apart from 16 declarations made under the Optional
Clause of the old StatutEl which came to be transferred to the new
Jenks's Report, n, 167, pp. 16-17. See also Lincoln Bloomfield, "Law, Politics,
and Tnternational Disputes", International Conciliation, no. 516, pp. 290 fl.
238 Bloomfield, ibid., p. 274.
237
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Court, 16 other declarations were made up to 1948. After that thtl
pace was rather slow. By 195-0, the number of declarations increased to
35. In later years, the increase, of the United Nations membership wa:-;
not reflected in any corresponding increase in Optional Clause signu~
tures. In 1953, 32 of the 62 Members were bound by it; and in IU5'l,
34 of the 85. By 195,9, there were 39 acceptances of the 85 Members, and
at present, as we have said above, 43 of the 126 Members of the
United Nations (plus 3 non-Members) are bound by this provision.
But there is a rich jungle of resE,rvations and conditions, as Stone
puts it, by which states' have hemmed in their acceptances, and which
must be taken into account for assessing the jurisdiction conferred on
the Court. Since the Sc,cond World War, there has been a growing
tendency to emasculate the substance of the Optional Clause acceptances
by self-judging reservations, arbitrary time-limits, and the like.
Bloomfield has rightly said that "the, fare of juridical process, never
very rich, has become extraordinarily thin" .239
In face of such restricted declarations by some influential Powers
which have cared to accept the Optional Clause, and absolute neglect
by othEfTs, the fact that a few declarations, such as those made by
Denmark, Norway, Liechtenstein, or Honduras, contain no such unusual reservations is not wholly reassuring.
Furthermore, as Stone rightly remarks, some of the escape devices,
such as the time~limits for which the declarations are made, "allowing
states arbitrarily to blow hot and cold and to move in and out of the
Optional Clause are a form of diplomatic tactic for seizing advaritages
vis-a-vis other countries whose submission to the Court is more substantial" .240
There was a corresponding fall in the number and rangE:1 of submissory clauses in treaties in force, of which in 1962 there were about
400. One of the most important treaties, after the Optional Clause,
confefTring compulsory jurisdiction on the International Court is the
General Act of Geneva concluded in 1928 and revised by a resolution
of the UN General Assembly on 28 April 1949. But while 22 states,
including Great Britain and France, were parties to the old Act in
1946, its relvised version has so far been ratified only by four small
European states, Norway, Sweden, Denmark, and Belgium.
The recalcitrance of states towards third-party settlement can be
further seen from a decrease of thE, turnover of arbitral and judicial
business actually coming before the tribunals. Of the 37 disputes
brought before the International Court of Justice, compromissary
clauses in treaties WE,re relied upon by applicants in ten cases,:l41 and
Ibid., p. 270.
Julius Stone, "The International Court and World Crisis", International (;0'11;ciliation, no. 536, p. 27.
241 Haya de la Torre, A1iLbatielos, Monetary Gold, Protection of FrenchN~tion<tls
239
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the Optional clause in 13,242 but only 6 cases were submitted under
special agreement.243 This decline in submission of disputes by voluntary agreement, which was quito common before the Second World
War,244 shows a serious neglect of third-party settlement as a means
of solving disputes. As Jenks rightly observes, if the proportion of
cases submitted by special agreemE,nt was rising, it might be reasonable to take a long view of the problem of compulsory jurisdiction and
to say that as confidence is consolidated by the manner in which the
Court deals with cases submitted by voluntary agremlent of both
parties after the dispute has arisen, a foundation will be laid for the
acceptance of a large measure of compulsory jurisdiction in the
245
future.
As the voluntary submission of disputes is dE-dining, one
is left perplexed about the future course that should be taken for
creating confidence in the International Court.
Since the Second WorId War thE,re has been a tendency to file
applications before the International Court claiming remedies against
states which have not accepted the jurisdiction of the Court at all.
One wonders whether it has been a good Use or merely an abuse of
the procedure of the Court, because obviously states so applying have
no illusion that the Court will take jurisdiction without the consent
of the respondent; and respondEiIlts in these cases were not expected
to accept the judicial forum at all. The reasons for making such unilateral applications, almost certain to be rejected by the Court for lack
of jurisdiction, Professor Stone points out, may be one of the thrE,e:
First, it may be a means of exerting pressure on the defendant to
submit to litigation. Secondly, it may be a purely political step to display the applicant's sincerity and confidEi1lce in the justifiability of
the applicant's case, and conversely, to prove that the defendant has
no such confidence.246 Thirdly, as Hudson also pointed out, the filing
might be aimed to use the favourable publicity arising from the rEgular
in Egypt, Electricite de Beyr(yt~th Company, two cases relating to the Barcelona Traction Light and Power Co., Compaigne du Port, and two cases relating to South-West
Africa.
lU2 Fisheries, Anglo-Iranian Oil Co., Rights of US Nationals in Morocco, Nottebohm, Certain Norwegian Loans, Right of Passage over Indian Territory, Application of Convention of 1902 Governing the Guardianship of Infants, Interhandel, 3
cases relating to Aerial Incidents of 2:l July 1955, with Bulgaria, case concerning
Arbitral Award made by King of Spain in 1906, and Temple of Praeh Vihar.
243 Asylum, Minquiers and Ecrehos, Sovereignty Over Certain Frontier Lands,
case concerning Arbitral Award made by the King of Spain in 1906 (submitted both
under a special agreement and the Optional Clause), and two cases relating to
North Sea Continental Shelf.

11 cases, out of a total of 33, were submitted before the Permanent Court
under a special agreement.
245 Jenks's Report, n. 167, p. 118.
246 A similar view has been expressed by Lauterpacht. See above.
244
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channels of circulation of Court documents to UN Members and the
like.24 '1
Furthermore, little use has been made of the advisory prOCEdure
of the Court for the clarification of legal issues by the UN orgauf>\
which certainly is a matter for dismay. Out of a total of only 1.2
requests for advisory opinions up to the end of 1968, 10 werel mado
by the General Assembly, but none at all as to such a bitterly controversial question as the meaning of domestic jurisdiction reservation in Article 2 (7) of the Charter. The request by the General
Assembly about the expenses of the United Nations in the Congo and
the Middle East opElrations does not remove the force of such criticism.
Competent obs€,rvers have also been critical about the neglect of the
Security Council and other organs of the United Nations in the use
of this procedure. Even the International Law Commission, it is pointed
out, has been "rather delinquent in its failure to includE' a routine
clause of submission to the Court as a standard form in its instruments".248
Preliminary objections to the jurisdiction of the Court when a state
is arraigned before it have been a common feature of the work of the
Court. In the Permanent Court, objections were raised in 13 cases,
being upheld in three, rejected in Elight, and in two cases the main
proceedings were discontinued before the Court gave its decision on
the objection.249 This practice of raising obj€.ctions, and generally
multiple objections, has increased since the Second World War. Up
to July 1968, preliminary objections were raised in eighteen cases.
In nine cases they were dismissed; in six they were upheld; in two
cases the main proceedings were discontinued before the Court decided
on the proceedings; and in one case, where th€~ objection was purely
technical, it was withdrawn and the proceedings on the merits resumed. 250
It is sometimes pointed out as a paradox that, while the ElXtent of
the business of the new Court has shown a marked decline as compared with the old Court, the new Court has received more important
and pmce-threatening disputes, such as the Anglo-Iranian Oil Co.
Corfn Channel) Anglo-No1'wegian Fisheries) and Rig'ht of Passage over
Indian Territory cases, as well as the Reparations) Sonth-West Africa,
and Certain Expenses of the United Nations advisory opinions. Some
other writers, howENer, feel that the paradox is more apparent than
real and that in none of the cases brought before the Court could.
247 See Stone, n. 240, PP. 17-18; and Manley O. Hudson, "The Thirty-third Yell!'
of the World Court", American Journal of International Law, vol. 49 (1955), pr,
9-10.
248 Stone, ibid" p. 32.
249 Rosenne, n. 165, p. 87.
250ICJ Yearbook, 1967-1968, pp. 100-36.
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that august body remove the real underlying political tensions. Thus
the Anglo-Iranian Oil Co. case was decided only out of court; the
judgEment in the Corfu Channel case is still disobeyed; the issues .in
the Fisheries case, important as they were, could hardly be regarded
as a casus belli between powerful Britain and small Norway; the decision in the Right of Passage case hardly solvE.d the problem and permitted "both disputants to feel that both had won or that neither had
succeeded".251 Similarly, the advisory opinions in the South-West Africa
cases did not help to force South Africa to submit to world public
opinion. We have yet to SE/e the final result of the opinion relating to
Certain Expenses of the United Nations, but if it can help in solving
the soaring problem of the United Nations, it will be no less than a
miracle. The conclusion is, therefore, im/scapable: the judicial business
hefore the Court has miserably decreased. This indeed is regrettable
especially when conflicts bE/tween states are so endemic, not only
those which are really peace-threatening, but in matters which can

cially the newer states, manifest an attitude toward third-party settlement, apparently similar to that of the Communist states".253
C. W. Jenks, in his preliminary report on the compulsory jurisdiction of international courts and tribunals to the Institut de Droit,
International, reached similar conclusions. Referring to the\ prohibition
of war under the UN Charter and the difficulty of even a limited
use of force for the settlement of disputes in the prEsent stage of
international relations because of the danger of its developing into
a general and atomic war, Jenks remarked:
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and should most suit;lbly be submitted to the impartial judicial procedure.
Reluctance of the "New" States
Another fact which has been stressed, and rather overstressed, in
recent year§ is that the "new" Asian and Mrican countries are gEnerally
reluctant to accept the jurisdiction of the International Court of Justice
and are apathetic towards the use of the Court or even any thirdparty judgEment for the settlement of disputes according to law. As
we have seen above, only 18 of the 72 Asian-African countries have so
far accepted the compulsory jurisdiction of the Court under the Optional
Clause. "This proportion of the Asian-Mrican group", Professor Quincy
Wright points out what is self-evident, "is much IE/ss than the proportion of Western European and American states which are parties
to the Clause." But this, he says, is not something new or extraordinary. "The historical record of Asian nations in utilizing adjudication,"
he reminds us, "whEtther by ad hoc arbitration or by resort to World
Court, is meagre. These nations have preferred negotiations assisted
by conciliatory measures. Both India and Pakistan have been unwilling
to submit aspects of the Kashmir or Indus River Dispute to adjudication."
These countries, he further notices, have also generally
resisted "requests for advisory opinions of the Court on matters in
which they werE/ directly interested, such, for· example, as India's
controversy concerning the treatment of persons of Indian origin in
South Africa in the latter country".252
Professor Julius Stone asserts that "Asian states, in.cluding espe2:>1 Stone, n. 240, pp. 32-33; and Bloomfield, n. 237, pp. 299 fl.
252 Quincy Wright, "Asian Experience and International Law", International
Studies, vol. 1 (1959), p. 84.
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One striking result of this development is that whereas recourse to arbitration
was traditionally regaded as a protection for the weak against the stro.ng, the
roles are now frequently reversed and it is often the stronger party which looks
to the law for the protection of what it regards as legally vested rights and
2liol
seeks arbitration or judicial settlement as a means of secliring such protection:

'With the threat of intervention diminished, "why", asks Professor
Emile Giraud sarcastically, "should these new states run the risk of
having their seizures condemned by a court?"255
In his revised report on Arbitral Procedure to the International Law
Commission, the special rapporteur, Professor George Scelle, revealed
a similar ·attitude. Apparently displeased by the unenthusiastic response on the part of the great majority of states to his project on
arbitral procedure, which sought to mak8 it more like the judicial
process than classic arbitration, he found a clearly defined difference
of attitude between two types of nations. On the one hand, "several
governmEnts of states with a long democratic tradition and a constant
concern for juridical correctitude", such as Canada, Denmark, Greece,
the Netherlands, Sweden, Great Britain,and the United States, were
"favourably disposed to thE. adoption of the draft in both its letter and
spirit", although with minor reservations; on the other hand, states
that had newly acquired sovereignty, the Communist states, and certain
American states were opposed to the draft. 256

2:>3 Stone, n. 240,' p. 36.
Jenks's Report, n. 167, pp. 125-6.
Quoted by Briggs, "Confidence Apprehension and the I.C.J.", n. 198, p. 37.
256 Doc. A/CN, 4/109, para 8, International Law Commission Yearbo07e, 1957,
p. 37.
254
255
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existence of the Soviet regime in Russia, this understanding was not
acceptable to that Government. At its first important intEmational
appearance in the international conference at Genoa in 1922, it made
it clear in advance that property rights against it could not be submitted to arbitration. "In the trial of disputes of this kind", read the
memorandum submitted by it to the conference, "the specific disagreements will inevitably end in opposing to one another two forms
of property.... In such circumstances there can be no question of
an impartial super-arbiter."
And when, in the subsequent Hague
Conference, the British delegate enquired "whether it would be impossible to find a single impartial judge in the whole world", Litvinov
emphatically replied:

CHAPTER VII

FACTORS AFFECTING PAST PRACTICES
Although political conditions during the last thirty odd years
have not in general been propitious for a wider acceptance of compulsory jurisdiction, the continuance of what has been described as no more
than a stalemate in the progress of compulsory jurisdiction for so long
a period has been a matter of the deepest concern. Especially the attitude of the "new" Asian-African states and their so-called general
apathy towards third-party settlement according to law have given a lot
of uneasiness to all concerned. Several competent scholars have tried
to give different reasons for this unsatisfactory position. According to
many of them, "the present coyness, and even hostility, of states toward
third-party settlement" proceed from certain deep, broad, and longterm forces in twentieth-century international life. Before we can hope
to see any extension of compulsory jurisdiction, we are told, these tendencies must be faced. l

It was necessary to face the fact that there was not one world but two--a

Soviet worid and a non-Soviet world. Because there was no third world to
arbitrate, he anticipated difficulties. . . . Only an angel could be unbiased in judging
Russian affairs. 2

This attitude has been consistently followed since then. It has even
hardened with the emergence of the Soviet Union as a Great Power, and
its insistence in the United Nations upon the unanimity of the Great
Powers, as a basis of action. So long as the Capitalist states are in a
majority, according to this view, and the International Court is dominated by judges from these countries, there can be no assurance of
impartiality from it. Thus wrote Vyshinsky:

Communist Boycott
But for a few "lapses" by the Soviet Union, "lapses" consisting in its
acknowledgement of the jurisdiction of the International Court of Justice
by virtue of its accepting the constitution of the International Labour
Organization or the supplementary convention on the Abolition of Slavery, that state has consistently avoided its disputes being brought before
the International Court or any other arbitral tribunal with the capitalist states. The reasons for this virtual boycott of international adjudication by the Soviet Union and the other Communist countries appear
to spring from deep-seated ideological differences. Consistently since
1922, as a matter of principle, the Communist countries havEI refused
to agree to submit their international disputes to arbitration or judicial
settlement with a capitalist state. Professor Carr points out that the
applicability of judicial procedure depends on prior explicit or implicit
political agrElement about the applicable law. Prior to 1917, there was
a general political understanding among the then powerful states that
property rights of individuals were valid, and that a foreigner whose
property was for any reason confiscated had a claim in international
law to compensation. So long as this understanding existEd, claims
based upon it could be settled by arbitration. With the coming into
Julius Stone, The Rule of Law in the Relations of States (Unpublished of John
Field Simms Memorial Lecture delivered at the University of New Mexico, April
1959).
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The question of the Court was discussed at the second session of the General
As&embly in connexion with the attempts of several delegations of the AngloAmerican bloc to use the Court, whose decisions are reached by a simple
majonty of the judges present, so as to circumvent the principle of unanimity
of permanent members of the Security Council. 3

It has always been a general complaint of the Soviet Union and
other Communist countries that the majority in the United Nations
try "to use the International Court of Justice to infringe the United
Nations Charter and to replace the Security Council".4 It is clear,
therefore, that so long as this attitude of principle is held, the International Court can be of no help in solving disputes between Communist and non-Communist states. Thus there seems to be a direct
2 See E. H. Carr, The Twenty Years' Crisis, 1919-1939 (London, 1949), pp. 195-7.
Also see Oliver J. Lissitzyn, The Inter'lU1tional COttrt of Justice (New York, N. Y.,
1951), p. 63.
3 Quoted in Shabtai Rosenne. The International Court of Justice (Leyden, 1957),

1

Ij

p.69.
4 See S. B. Krylov, "Pacific Settlement of International Disputes" [Chapter
9 in International Law published by the Academy for Sciences of the USSR
Institute of State and Law (Moscow, 1961)], p. 396.

314

INTERNATIONAL COURTS AND CONTEMPORARY CONFLICTS

FACTORS AFFECTING PAST PRACTICES

ideological tie, as Rosenne points out, linking the Eastern Cardia
case with the Corfu Channel, Pettee Treaties, Monetary Gold, and Aerial
Incidents cases (and the latest India-China border dispute) 5 with
consistent opposition of the Soviet Union and its allies to including
the compromissary clauses in multilateral or bilateral treaties con~
ferring jurisdiction on inten1ational courts and other indications
of their hostility towards international adjudication. 6 The Communist
countries have also invariably opposed in the UN organs the reference
of any question to the International Court of Justice for advisory
opinion though they have not failed to make use, in the debates, of.
the opinions if they happened to be in conformity with their views.
They do not find any inconsistency in calling the Court a tool of the
Western Powers and at the same time admitting that it has given
several opinions against them. 7

Asian-African States
Observers have sought to give various explanations for the general
apathy of these "new" Oriental members of the international community
towards international adjudication as a means of settling their disputes
with other states. Thus, Professor Quincy Wright says that in China
particularly,
but in the Orient generally, there has been a preference to settle disputes by
negotiation, mediation or conciliation rather than by court applying positive law.
The Orient has preferred government by good men applying intuitions of justice
ttl the facts rather than government by law, that is government by magistrates
bound by rules making for certainty and predictability in decisions. s

Asian nations" Professor Wright explains, "regard law as a body
of ethical and political principles rather than as a logical system
of rules to be applied for the resolution of disputes and the conduct of
relations". These national traditions, according to him, are applied iT!
the international field and explain their preference for negotiation or
conciliation in the settlement of their disputes over adjudication and
application of positive international law.9'
Similar views haVE? been expressed by some other writers. Professor Northrop, for example, is very much convinced. that unlike the
Islamic world and the Christian West, Asian countries, because of
" A proposal by India to submit its border dispute with Communist China to the
International Court or to an arbitral court for judicial settlement was flatly rejected
by the latter. See India News (Washington, D. C.), 22 March 1963, p. 8.
() Rosenne, n. 3, p. 70.
7 See P. E. Corbett, Law in Diplomacy (Princeton, N. J., 1959), p. 170.
S Quincy Wright, 'The Influence of the New Nations of Asia and Africa upon
International Law", Foreign Affairs Reports (New Delhi), March 1953, p. 38.
o Quincy Wright, "Asian Experience in International Law", International Stndies
(Bombay), vol. I (1959-60), pp. 84-86.
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their intuitive philosophy and religion, have great antipathy to the
settling of disputes by recourse to laws and processes of litigation.
To take a case to the court, he says, is regarded as an immoral act
and an evil in those countries. There is always a tendency to settle
disputes through mediation and compromise and to forego detcrmi~
nate legal codes except as a last resort. This is true, according to
him, not only in Confucian China, but. also in Hindu India and in
the Buddhist countries of Asia. 10 Thus,. notwithstanding the Western
type of national law on the French model that Siam has adopted,
not only at the village level, but even at the Supreme Court level,
the Chief Justice in 1950, before opening trial, would often first attempt
to persuade the disputants to leave the court and settle their dispute
by themselvesP .
To say the least, this theory is not very convincing as an explanation of the alleged apathy of Asian countries towards international
adjudication. Apart from the fact that even Christian and Moslem
countries have not shown any great enthusiasm towards adjudication,
we find that this theory is not based on entirely accurate facts. It
seems to be too much of a generalization to say that the Oriental
countries do not believe in the settlement of their disputes through
legal means. Whatever might be the position of China, the history of
India completely refutes such a view. A study of the Hindu legal
system makes it clear that there had been in force a strict rule of
law throughout its history. There was an elaborate system of courts
for the administration of justice from very ancient times, and as the
history of village panchayats shows, people in the most remote villages were quite conversant with these legal procedures for the settlement of their disputes. 12 In fact, even today the most difficult problem before the Indian courts is not lack of litigation, but too much
litigation and overcrowdedness of the courts, which is supposed to
be a major factor in the ruination of village economy. Means are
being adopted, therefore, to persuade the parties to settle their disputes
out of court and lighten the burden of the courts. 13
There is no persuasive reason to believe that most of the other
Asian peoples do not believe in settling disputes through these means.
There is nothing extraordinary in Professor Northrop's example about
10F. S. C. Northrop, Philosophical Anthropology and Practical Politics (New
York, N. Y., 1960), pp. 160-81; and idem, The Taming of the Nations (New York,
N. Y., 1952), pp. 80-81. For a similar view, see Adda B. Boz,eman, Politics and
Culture in International History (Princeton, N. J., 1960), p. 84.
11 Northrop, Philosophical Anthropology and Practical Politics, n. 10, pp. HiO-l.
1'2 See U. C. SarkaI', Epochs in Hindu Legal History (Hoshiarpur, lS58); Priynnath Sen, The General Principles of Hindu Jurispr'U;dence (Tagore Law Lectures)
(Calcutta, ISIS); and Sir S. Varadachariar, The Hindu Judicial System (Luclmow,
1946).
13 See H. D. Malaviya, Village Panchayats in India (New Delhi, 1956) . pp. 737 IT.
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Siam's judge persuading the parties to settle disputes among
themselves. Such examples are matters of daily routine even in the
United States. Thus, in a very authoritative report about US courts
we read: "For the past four years pre-trial conferences have increased
year by year, and the number of judges using pre-trial conferences
regularly has also grown."14 The same report tells us that more than
half of the cases submitted to the courts are settled among the parties
15
before trial.
Moreover, private litigation among individu~ls, even in
the Western countries, does cause irritation and, with rare exceptions,
is regarded as an unfriendly act. People prefer to settle their disputes
through negotiation and conciliation as far as possible and do not want
to be dragged to a court of law.16
_
But even if it is admitted that in some of the Asian countries there
isa marked tendency to settle disputes by negotiation or conciliation,
it is a well-known fact that owing to geographical and other factors,
the Asian peoples exhibit great diversities not only in their ways of
life but even in their thinking and practice. 17 Apart from this, contact with the Western civilization and mode of life has affected their
social lives and thinking to a great extent. Thus, a competent Indian
scholar remarks that there have already been such revolutionary
changes in their social lives as to "make the period before the Second
World War look like a forgotten a.ncien regime".18
It seems, therefore, that the different cultural, social, and religious backgrounds are
no barriers for Asian and African countries to accept arbitration
or adjudication for the settlement of their international disputes. Neither
in the Kashmir dispute nor in the Indus Water dispute had these traditions anything to do with the rEfusal of India or Pakistan 1;0 submit them
to third-party settlement.

Creditor-DebtO'Y' Position
Professor Julius Stone quite reasonably points out that the diagnosis of the present position in terms of mere cultural differences obscu14 "Annual Report of the Director of the Administrative Office of the Courts
for the Fiscal Year Ended June 30, 1959", Annual Report of the Proceedings of
Judicial Conference of the United States (Held in Washington, D. C., 16-17 September 1959), p. 112.
.

15 Ibid., p. 198. Another interesting book on the subject reveals "that the
majority of suits filed [in US courts] are settled voluntarily before trial. . "
To
state this quantitatively for the New York Courts, some 71 per cent of all
suits are settled without trial." Hans Zeisel, Harry Kalven, Jr, and Bernard
Bucholz, Delay in the Court (Boston, Mass., 1959).
16 Philip C. Jessup, "International Litigation as a Friendly Ad", and the discussion
that follows, in Columbia Law Review (New York, N. Y.), vol. 60 (1960), pp. 24-25
and 45-46.
17 Wright, n. 9. p. 71.
18 K. M. Panikkar, The Afro-Asian States and Their Problems (New York. N. Y.,
1959), pp. 12-14.
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res the real problems of conflicts of interests between Western states
and the underdeveloped states of Asia and Africa. According to him,
using the word debtor in a broader sense, these states which have
recently achieved independence have generally begun their existence
in the position of debtor under the traditional international legal order.
It means that their authority or territory or both are burdened with
debts, concessions, commercial engagements of various kinds, or other
obligations continuing from the earlier colonial regime. Even though
these burdens might have been temporarily adjusted at the time of
their achieving independence, then acceptable in terms of early difficulties of the struggle for independence, there are obvious reasons
why these new states might desire to keep full freedom in the future
with regard to such legal burdens. In theory, of course, Professor
Stone says, these countries are still bound, even if they refuse to
accept any third-party judgement; but the absence of compulsory
jurisdiction obviously leaves much greater freedom of action. It is
precisely for this reason, he thinks, that the new states do not accept
the jurisdiction of the Court. It might inhibit resort to various extralegal methods for later adjustment otherwise open to them, "methods
ranging from demands of renegotiation, repudiation, hostile propaganda and boycott, to outright confiscation and the tacit im.tigation of
popular violence. And the prospect of a vast inflow of new investment capital into these countries will tend, for a long time, to highlight this normal 'debtor' posture and reaction"Yl'
In this situation, therefore, Professor Stone feels, it is somewhat
ironic for the members of the Twenty-fourth Commission of the
Institut de Droit InternationaL to find the greatest hope of gaining
new jurisdiction for the Court in the expanding area of economic
co-operation and development.2o To ask the new Asian states to submit to this jurisdiction, especially in respect of governmental measures affecting the interests of the for€dgn creditor states, he believes,
would be to ask them to surrender their extra-legal methods of adjustments and of securing release from legal obligations. Any such
scheme can be considered plaUSible only "if the clauses were part
of a plan of economic aid, from the creditor to the debtor nations, so
generous in its proportions as to outweigh the attractions of the
quasi-freebooting system".21
These recalcitrant new Asian states, Professor Stone notices, can
afford to refuse "in advance to accept the legal status quo, by awareness that at a sharper pinch and in the final resort Communist Powers
would almost certainly, as in the 1956 Suez crisis, support them in
111 Julius Stone, "A Common Law for Mankind?", Internaticm.al Studies, vol. ],
(1959-60), pp. 430-1; and Stone, n. 1.
20 See n. 110.
21 Stone, n. 1.

318

~n9

INTERNATIONAL COURTS AND CONTEMPORARY CONFLICTS

FACTORS AFFECTING P.A.$T PRACTICES

any clash with the Western 'creditor' states".22, He further points out
that the overoptimistic doctrinal and political efforts to read the UN
Charter as prohibiting all private use of force except in self-defence
have seriously undermined the foundations of international law and
are the main cause for the present decline of judicial settlement.
Formerly, when the use of force as a matter of self-help was permitted
under international law, third-party settlement favoured the small
states in that it gave them pro 1xLnto equality. They in their turn
favoured: it. Now the prohibition of the use of force has removed
this interest of the small states in third-party settlement. The Asian
states, therefore, finding themselves generally in the debtor-respondent situation, prefer not to run the risks of third-party judgement
according to a traditional law W'ihich they feel generally favours
creditor states. That, according to Professor Stone, is the explanation
of what Edvard Hambro calls the "curious fact that the new states,
the small states, the underdeveloped states, are afraid of a legal
order".23

considered void and immoral, and sovereignty should be transferred without ,my
such conditions or reservations.25

In the light of the above analysis, Professor Stone feels extremely
doubtful whether, "even if Western states were to abandon the selfdetermined type of reservation, and all other evasive clauses, and
become paragons of Optional Clause virtue, we could reverse the factors
operating to retract the area of compulsory judicial settlement. At the
most, even a dramatic change of heart by the Western states could
only slow down and perhaps arrest the degeneration of recent years."
And it would be a mistake, he warns, "to overrate the practical importance of mere slowing down, or even of arrest, for the overall
problems of contemporary international conflict".24
One can hardly deny a great element of truth in Professor Stonels
statement when he says that the new Asian, or for that matter even
Mrican, states, at their birth or rebirth, generally find themselves
overburdened with the rights of their colonial masters which they have
been feeling and still feel are unreasonable and, though accepted by
the present international legal order, inequitable. As the Indonesian
delegate, Jusuf, said in the Sixth Committee of the United Nations:
It was not uncommon for treaties to be imposed on former colonies when they

became independent and paralyzed them politically, economically, socially mid
culturally. Such treaties, which were unfair from the beginning, should be
?2

Ibid.

23 Ibid. That is also the view of Professor E. Giraud, who feels that the prohibition of resort to force and the fear of the new states that the Court will apply
traditional law are the main causes of the neglect of the International Court. Quoted
in Working Papers on the Rule of Law Among Nations, American Bar Association.
Special COlY!mittee on World Peace through Law, p. 29'.
2·1 Stone, n. 1.

They sometimes refuse to submit to thElSe inequitable legal rights
which they feel are not in accordance with the changed international con·
ditions. They want to change the legal status quo and they demand its
modification. Though it is true, as we shall see in another chapter, thnt.
the International Court has not, in its practice, taken an extremely conservative view of the law and rigidly adhered to old concepts but has,
on the contrary, been changing and modifying the law 26 and may do so
in the future, it is extremely doubtful if the Court can disregard unambiguous legal positions, Furthermore, as we have said above and
Professor Stone himself admits,27 the courts are not always the desirable or suitable agencies for changing the law. Professor Stone in fact
goes on to say that, even if such a r8le were given to the International
Court, and even if by some miracle unlimited compulsory jurisdiction
were conferred on it, "the Court's task would probably become impossible in any case".28
Apart from this, there is a widespread feeling that the International
Court, as at present constituted, is' composed of judges most of whom
have been trained in classical international law, who cannot perhaps
appreciate the real feelings of the new and underdeveloped countries.
There is no other effective international agency to change and modify
the present international law. The alt€\rllative for these states, therefore,
is to solve such disputes through political means. Max Sorensen also
thinks that the process of adjustment between such established legal
positions and the national aspirations of the small as well as new states
is essentially a political process, unsuitable for judicial settlement. 29
That might be the position when in some cases these newly independent Oriental countries refuse to go before the Court. Their refusal
almost always seems basically to arise from the injustices of the past
colonial age or its lingering remnants. Thus whether it was the case
of expropriation of the Anglo-Iranian Oil Company, or the nationalization of the Suez Canal, or the taking over of Dutch properties in
Indonesia, or even the rights of passage of the Portuguese authoritie,;
over independent Indian territory, all are cases where the new countries have tried to remove an old burden which they did not accept
of their own free will, and this might have been one of the important
25 See Official Records of the GeneTa.l Assembly (GAOR) , session 16, Sixth Committee, mtg 726, p. 191.
2G H. Lauterpacht, The Developnwnt of Intel'national Law by the Interna.ti,{)'fw/.
Court (New York, N. Y., 1950), pt 3.
27 Julius Stone, "The International Court and World Crisis", International C()"rl~
ciliation (New York, N. Y.), no 536, pp. 40-42.
28 Ibid.
29 Max Sorensen, "The International Court of Justice:
Its Role in Contemporary
International Relations", International OTganization (Boston, Mass.), vol. 14, p. 274·.
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reasons for their hesitation or refusal to go before the International
Court of Justice. All these so-called legal rights had been created and
forced upon these states in a former age-the age of colonialism and
imperialism-under such conditions of lawlessness, aggression, and
plunder of their territories, as we shall see in another chapter, that
these countries could hardly be expected to honour them so far as
lay in their power, and they came to be recognized merely on the
basis of the superior power of the European countries. As the International Court is only expected to enforce these legal rights, the
"new" countries refuse to go before the Court. They insist that these
unjustified] and inequitable political conditions should be eliminated
through negotiations and agreements and law should be modified
according to the changed circumstances'. Defence of these legal rights,
it is stressed, is a defence of the political systJem they consecrate..
Thus says an Asian scholar:
In. the past when wars were recognized instrwnents of policy, international law
has frequently been used as a justification of violence and aggression once the
objective was successfully achieved. To expect now of the new states, so often
in the past subjected to such violence and aggression that they should abide
by "established rules of international law", often seems like telling a maltreated
child, finally grown up and become stronger than the parent, that he should behave. The child may want to do so, but will not necessarily wish to accept all
rules of conduct set by the once-str0Il;ger adult. 3o

Another Asian writer, a former judge of a High Court, after reviewing the "glorious" European history of the establishment and consolidation of empires overseas and of the acquisition therein of vast
economic interests by their nationals, finds it full of instances of a
total disregard of all ethical considerations. He then bitterly remarks:
A strange irony of fate now compels those very members of the community of
nations on the ebb tide of their imperial power to hold up principles of morality
as shields against the liquidation of interests acquired and held by an abuse
of international intercourse. Rights and interests acquired and consolidated during periods of such abuse cannot for obvious reasons carry with them in mind
of the victims of abuse anything like the sanctity the holders of those rights and
interests may and do attract to them. To the extent to which the law . . . favors
such rights and interests, it protests an unjustified status quo or, to put it more
bluntly, makes itself a handmaid of power in the preservation of spoils.'l1

It must be remembered, however, that the demand's for the change
of law and for the modification of legal rights which came into force
110 See J. J. G. Syatauw, Some Newly Establillhed Asian States and the Development of· International Law (The Hague, 1961), p. 221.
81 S. N. Guha Roy, "Is the Law of Responsibility of States for Injuries to Aliens
a Part of. Universal International Law?", American Journal of Inte?'T!4tional Law
(Washington, D.C.), vol. 55 (1961), p. 866.
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during the age· of colonialism are not confined to Asian and African
countries. The debates in the United Nations organs make it clear that
most of the underdeveloped states of Asia, Mrica, Latin America, and
even Europe are in favour of the modification of these international
law rights according to changed circumstances, and are against submission of their disputes to any third-party settlement according to
traditional law. As Luis Padilla Nervo, the Mexican member of tho
International Law Commission, said when that Commission discussed
the law of responsibility of states:

II" !

Since ... consent to arbitration in a dispute signified willingness to submit to the
application of the international rules applying at the moment to the subject
under dispute, it was perfectly natural for new states to be reluctant to submit
voluntarily in the matter of state responsibility to a body of rules which, far
from taking account of their just aspirations, was created to serve the purposes
of their probable opponents.'l2

Thus in a long-standing dispute between Great Britain and Guatemala over the territory of Belize, the former wants to take it before
the International Court so that the controversy might be resolved
according to international law and treaty rights established in the
eighteenth and nineteenth centuries. Guatemala rejects the offer and
shows its good faith by offering to submit the dispute to the same
Court to be decided not on the basis of international law, but ex aequo
et bono, which Britain is in no mood to accept. 'l3 Similarly, as we have
seen above, both Argentina and Chile have refused to submit their
&'1tarctica dispute with Great Britain to the International Court of
Justice.
In another dispute between Iceland and Great Britain about fisheries
off the coast of Iceland, the latter put into effect a system of straight
base lines around the island in 1948, from which the breadth of its
territorial waters was to be measured. In 1958 it extended its exclusive fisheries jurisdiction out to a distance of twelve miles from the
above-m~ntioned base lines. Great Britain, not recognizing Iceland's
right to take these measures, proposed! that the matter be taken before
the International Court of Justice. Iceland did not agree to take the
dispute to the Court and resolve it in accordance with the international
law in force and tried, in its turn, to achieve in international conferences the recognition of a new general principle that would vindicate its stand in the dispute. Recently, however, the dispute was
settled through an agreement by which the United Kingdom, recog··
International Law Commission Yearboolc, vol. I, p. 155.
See Jorge Castaneda, "The Underdeveloped Nations and the Development
of International Law", International Organi:zation, vol. 15, pp. 41-42. For a background of the disputes, see "The British Honduras Dispute", The Arbitrator, vol.
78, pp. 8 if.
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nizing the dependence of Iceland's economy on fish and! fish products,
agreed not to object to the twelve-mile fishing zone around Iceland,
to be measured from new base lines redrawn in Iceland's favour from
headland to headland instead of indentations of the coast. In return,
Iceland, for a transitional period of three years, agreed to admit British
vessels in certain parts of a six-to-twelve-mile zone at certain times
of the year. It is interesting to note that Iceland, though resolved to
extend its fisheries jurisdiction still further, agreed to give six months'
notice before c.laiming any such extension and to refer the matter,
in case of a dis'Pute in relation to such extension, to the International
Court of J ustice.<H
But let us not imagine that these underdeveloped countries are the
first to demand the modification of their legal rights. A little probe
into history reveals another story. Professor Corbett tells us' that states
tend to disregard treaties which no longer serve their interests:

tionally binding and disregarded in 1914 the Belgian Guarantee Treaty
of 1839.37
Even after 1919, when, according to Professor Carr, the principle
pacta sunt servanda came to be more rigidly interpreted, the treatie~
hardly carried more sanctity. Thus in December 1932, the French
Chamber of Deputies refused to carry out the French war debt agreement with the United States on the ground that "the determining circumstances" had changed since the conclusion of the agreement six
years earlier. In Jun.e 1933, the British ceased to pay the regular instalment dues under its war agreement with the United States, substituting for them "token payments"; and within another one year even
token payments came to an end. This British default was justified on
the ground of "economic necessity". The British took the view that
the "debt had not the same moral validity as an ordinary commercial
transaction" .38 The agreement was said to be "unreasonable" and
"inequitable". The Chancellor of Exchequer, Chamberlain, justified
this breach of treaty on the grounds which can very well be put forward by the "new" and underdeveloped countries of today:
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Philosophers like Pufendorf and statesmen like Frederick the Great and Bismarck
have agreed with such brigand-dictators as Hitler and Mussolini that only fools
attach any validity to treaties once the balance of interest and of power that
fixed their terms has altered.35

And he adds that "the files of diplomacy are stuffed with disregarded
treaties". There is no scarcity of examples, says Professor Corbett, to
prove that "governments reared on the strongest legal traditions can
be led by notions of national interest to turn a blind eye upon international obligations".'16
Professor Carr gives several such examples where the Western
Powers disregarded the treaties when they felt that their interests
were adversely affected by them. Thus France in 1848 announced that
"the treaties of 1815 are no longer valid in the eyes of the French
Republic". Russia in 1871 repudiated the straits convention placing
restrictions on the passage of its warships which had been imposed!
upon it after the Crimean War. President Theodore Roosevelt declared:
"The nation has as a matter of course a right to abrogate a treaty in
a solemn and official manner for what she regards as a sufficient
cause .... " President Woodrow Wilson felt "that a state had the
power to denounce any treaty by which it was bound at any time".
Even Great Britain, which, as the strongest Power, had most interest
in upholding the treaties, refused to admit that treaties were uncondi34 See Casteneda, n. 33, p. 42; N ew York Times, 28 February 1961, p. 10; and
D. H. N. Johnson, "The Anglo-Icelandic Agreement of March 11, 1961", International
and Comparative Law Quarterly (London), vol. 10 (1961), pp. 592-4.
35 P. E. Corbett, The Study of International Law (New York, N. Y., 1955), p. 26.
36 Corbett, n. 7, p. 37. For a similar view also see Olivel J. LisE'itzyn, "Western
and Soviet Perspectives on International Law: A Comparison", ProC'eedings of the
American Society of International Law (Washington, D. C.), 1959, pp. 21-23.
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When we are told that contracts must be kept sacred, and that we must on
no account depart from the obligations which we have undertaken, it must not
be forgotten that we have other obligations and responsibilities, obligations not
only to our own countrymen, but to many millions of human beings throughout
the world, whose happiness or misery may depend upon how far the fulfilment
of these obligations is insisted upon the one side and met on the other.39

In repudiating the Versailles and Locarno treaties Adolf Hitler also
used a moral argument: "If the rest of the world clings to 'the letter
of treaties, I cling to an eternal morality."40
In view of all these examples one can hardly disagree with Professor
Carr that "the element of power is inherent in every political treaty".
As a general rule he remarks:
Stronger states will insist on the sanctity of the treaties concluded by them
with weaker states. Weaker states will renounce treaties concluded by them
with stronger states so soon as the power position alters and the weaker state
feels itself strong enough to reject or modify the obligation.

Thus, since 1918, he points out, the United States has concluded no
treaty with a stronger state and has, therefore, always upheld· the
sanctity of treaties. Great Britain concluded the war debt agreement
with the financially stronger United States and defaulted. But as
regards all other treaties it concluded with weaker states, it upheld
See Carr, n. 2, pp. 182-3.
The Times (London), 21 June 1934. Quoted in Carr, n. 2, p. 186.
39 Quoted, ibid.
40 Quoted, ibid.
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the sanctity of treaties. Germany, Italy, and Japan concluded the
largest number of treaties with stronger countries, and later strengthened their position; and these are the countries which repudiated or
violated the largest number of treaties. There is no doubt, he goes on
to say, that these latter countries would hold the sanctity of treaties
favourable to them with weaker states than tpemselves.4 1
This is exactly the position of the underdeveloped countries today.
The formerly powerful states are little inclined· to relinquish their
legal positions. And! as Carr said, "it is no reproach to law to describe
it as a bulwark of the existing order". From both legal and realistic
points of view, war can no longer be used as a means of changing the
international position. The legal machinery which has, therefore, become
essential to bring about rapid peaceful change has not yet been invented.
The International Court cannot be relied upon for this purpose. The
r~sult is the emergence of unilateral acts by small and weak countries
asa means of changing the legal positions. These unilateral and, in
European eyes, inadmissible acts are always accompanied by an appeal
to justice and principles of natural law. 42
There is, of course, no doubt that international law has been well
acquainted with these methods. of change. The only difference is that
formerly such acts proceeded from a position of national power. Today
these unilateral acts are generally carried out by small states without
.military power and! in need of economic assistance. These countries have
sometimes taken very bold steps and stood against some Great Powers
in a way which would not have beEn possible before the Second World
War. The unusual Cold War position of present international affairs has
helped them to remove some of the inequities of the past age with impunity. But it can hardly be denied that all the countries have tried
to make the best use of the means available in the promotion of their
interests, or at least what they feel to be in their interests. It is true
that this position cannot be maintained for long and it is in the interest
of the "uncommitted" states which conceive it to be in their own interests to avoid political entanglement with one or another bloc, to concede adherence to the law bloc. But the only way is a compromise of
these interests. This is possible, as we have said earlier, only by concessions on all sides, not by threats or by unnecessary criticism. As Carr
rightly points out, "respect for international jaw and for the sanctity of
treaties will not be increased by the sermons of those who, having most
to gain from the maintenance of the existing order, insistinost firmly
on the morally binding character of the law."43 It is the task of diplomacy, now as ever, to arrive at international agreements whose observIbid., p. 190.
Bert V. A. Roling, International Law in an Expanded WOrld. (Amsterdam,
1960), pp. 95-96.
43 Carr, n. 2, PP. 191-2.
41
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ance rest on the continuing self-interest of the parties and not merely on
coercion. Recognizing the need to modify these legal rights established'
during the colonial age, C. W. Jenks, in his remarkable book Common
Law of Mankind, observes:
It is not the primary function of international law in the second half of the

twentieth century to protect vested interests arising out of an iriternational distribution of political and economic power which has irrevocably changed, but to
adjust confi'icting interests on a basis which contemporary opinion regards as sufficiently reasonable to be entitled to the organized support of a universal community.44

And this is possible only through compromises and through political
or what Professor Stone calls "extra-legal" means. Professor Stone, of
course, himself fully appreciates the need for compromises, a task which
cannot be performed by the International Court or any other judicial
body, before any real extension of compulsory jurisdiction can be made:
Realism [says Professor Stone] ...suggests that any substantial improvement in
the submission of non-Communist Asia and Africa to the International Court
may have to be preceded by Western benevolence and renunciations going beyond even the generosity of United States aid since World War 11,45

One really wonders if the surrender of colonial rights is "benevolence"
or "renunciation", though they may at first sight and superficially look
like self-denials. As an Asian judge puts it, "what at first sight appear
to be generous sacrifices of acquired rights and interests of considerable
value . . . are really in most cases no more than either belated justice
or overdue rectifications of past wrongs".46 In any case, what is needed
is a groundwork based on common consent, which will be of more durability. As early as 1933, Professor Lauterpacht realized the need for
such groundwork based on justice:
From the fact that compulsory jurisdiction is a condition sine qua non of the nor-'
mal machinery for the preservation of peace, it does not follow that peace is
hot equally dependent on other factors, including an enhanced consciousness
of international solidarity, and a broad-minded preparedness not to rely rigidly
on acquired legal rights when such rights conflict with justice and with the
peaceful and progressive development of international relations. 47

But the demands for the modification and compromises of these past
legal rights which were created in doubtful circumstances and are
inimical to their interests, do not prove that these underdeveloped coun44 C. W. Jenks, Common Law of Mankind (London, 1958), p. 85.
45

Stone, n. 27, p. 63.

46 GiIha Roy, n. 31, p. 891.
47 H. Lauterpacht, Function
1933). PP. 437-8.

of

Law in the International Community (London,
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tries of Asia and Africa have adopted an attitude towards the International Court similar to that of the Communist states, as Professor
Stone assumes. On the contrary, in most of the post-independence agreements, whether for economic aid or otherwise, these "new" states have
been prepared to accept the jurisdiction of the Court in case of disagreements regarding their interpretation or application. Thus, as we
have already noted, out of a total of about 170 treaties listed in the
1961-62 Yearbook of the International Court of Justice, there are at least
70 treaties where one or more parties are Asian and African countries.
Apart from this, there are hundreds of other treaties containing an
arbitration clause for the settlement of disputes in case of disagreements. 48
There is no reason to doubt that these countries intend to fulfil these
international obligations which they have accepted of their own free
will. It is unreasonable to doubt their fidelity. It is after all in their
own interest to do so because otherwise they cannot hope to get help
for the development of their rich but underdeveloped economies. It
seems, therefore, that in spite of Professor Stone's scepticism, the Institute of International Law is right in putting hope of gaining new jurisdiction for the International Court in the expanding area of economic
co-operation and development. 4Y There are already precedents for such
action. All International Bank loans are subject to an arbitration
clause. The United Nations Special Fund also follows the same practice.
The Economic Co-operation Agreements concluded by the United States,
many of them with Asian and African countries, contain such clauses
conferring jurisdiction on the International Court. There is no reason
for us, therefore, to be doubtful about the future conduct of the new
A.sian and African countries.

life. Until the early years of the twentieth century, State responsibility
was often used as an excuse for armed intervention against the wenk
states. Judge Jessup has very well summarized this part of the hiHt;Ol'Y~

Reluctance to Accept Jurisdiction in a Few Economic and
Commercial Agreements
Before we go further, however, it must be mentioned that these
underdeveloped countries have not forgotten how their territories were
exploited in the past and how this exploitation led in several cases to
their political subjugation.. They, therefore, refuse to accept any
stringent principles of State responsibility under which the alien enjoys
a much larger measure of protection than the citizens of their own
states. The use to which the law of State responsibility was put in
the era of colonialism and the use to which it may still be ,put by imperialism in retreat are among the unpleasant realities of international
48

See above.

See Resolution of the Institut quoted below; also see C. Wilfred Jenks, --rh.e
Compulsory Jurisdiction of International Courts and Tribunals", Preliminary Report
presented to the Institut, de Droit International (hereinafter referred to as Jenk's
Report) (March 1957), p. 104.
4ft

The state of the investors seemed to hold most of the cards. Bankers cOIt'ld lind
did deduct from the proceeds of a foreign loan not only a commission to cover thol,l'
own possible losses but reserves for interest and sinking funds. and bonds could Iw
put on the market at a fraction of their face value. Thus Mexico in its first foreign
loan realized only six million pesos in cash by assuming a bonded debt of sixl.c)cn
million pesos. If the debtor government failed to pay on maturity, the navy of t1w
state of the investors might take over a port and collect revenues, or the defaultin!~
state might even be annexed. 50

The burnt children are really scared of the fire now. Having thus
suffered at the hands of the colonial Powers, they are still "suspicious
and distrustful" of their intentions. 51 Moreover, the newly independent
countries are undergoing a revolutionary process of social and economic development. They do not want to be hampered in their task by
unnecessary shackles and by a rigorous application of the traditional
principles of State responsibility. No less a Western authority than
Judge Jessup admits that:
It might still be true that the old practice of diplomatic interposition could be
used as a device for securing economic or political domination' or supremacy in
the life of another state, but any such tendency should be checked by other rules
cantrolling state action., Economic imperialism is not consistent with the modem
concepts on which the United Nations is built and should function. 52

It is due to this reason that the new and underdeveloped states, like
the South American states before them, have sometimes been unwilling
to accept the jurisdiction of international tribunals in economic and
commercial agreements. As is well known, the Calvo clause and the
Drago doctrine were reactions to such imperialistic policies of the
creditor states, though they were not accepted in Western legal circles.
Similarly, different technical legal modifications by Western jurists to
extend the scope of State responsibility either by providing schemes
which could give to individuals direct access to international tribunals,
or by maintaining that economic relations between Governments and
foreign nationals are subject to direct international law regulations, are
rej ected by them. 53
50p. C. Jessup, The Use of International Law (Ann Arbor, Mich., 1959). p. 18;
see also idem, A Modern Law of Nations (New York, N. Y., 1948). pp. 1.12-1.4..
51 See Mohammed Ali, "Factors Looking to Eastern World Leadership", Annctlll
of the American Academy of Political and Social Science (Philadelphia, Pa), July
1958, PD. 132-7.
52 Jessup, A Modern Law of Nations, n. 50, p; 117.
53 See George M. Abi-Saab, "The Newly Independent States and the Rules of
International Law-An Outline", Howard Law Review (Washington, D. C.), vol. 8.
rIon
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is the sine qua non for the establishment of a rule of law in the national
as well as in the international field. It has, therefore, been reasonably
suggested that to ameliorate this position we perhaps need a system
of courts instead of only one court, or perhaps the International Court
57
might change its venue and sit in other parts of the world.
It seem:;
to be true to a great extent, as Judge Jessup also suggests, that there
might be certain psychological advantages in having the Court sit from
time to time in different parts of the world. 58
If peoples in various
nations could see it operate, it might create more knowledge and confidence in its working.
It has also been alleged that despite its wide composition, the International Court as a whole does not understand sufficiently the special
problems of various regions, nor does' it have sufficient knowledge of
the regional systems of international law. 5 9' The desirability and feasibility of establishing regional courts or regional benches of the International Court have also been discussed earlier. There is no doubt
that if such regional tribunals could be established, they would be
helpful in solving at least some of the regional disputes and in creating
a law habit among states, Unfortunately, however, not much progress has
been made in this direction, and in spite of the best intentions, the prosp~cts are not very bright.
Apart from all these suggestions, which require serious consideration, there is need, as we have discussed earlier, for a more adequate
representation of Asian-African countries on the bench of the
International Court. It is suggested that more Asian and African
judges be appointed to represent these countries, not so much because
they have .different cultural and legal systems, as for psychological
reasons, in order to create in them the confidence that the Court is
truly international and not a "Western" court, and is as much theirs as
those of the Western countries. The problem is to a great extent
psychological and must be dealt with from that angle. Though it may
not be possible to increase the membership of the Court without
affecting its efficiency to a great extent, it can hardly be denied that
further adjustments will be necessary in order to assure these countries an adequate representation on its bench.\lO
But in spite of the
under-representation of the Asian and African legal systems, it seems
to be a controversial and doubtful proposition to suggest that there is
any lack of confidence amongst these countries in the Court because
of this reason. On the contrary, the Court has always been praised
and respected and is regarded even among these countries as one of

But in treaties where such dangers of dictatorial intervention are
reduced or eliminated, these countries have been prepared to accept
the jurisdictional clauses. Thus as we have noted earlier, all International Bank loans or UN Special Fund agreements contain arbitration
clauses. Similarly, agreements with other UN Specialized Agencies,
such as the Food and Agricultural Organization, World Health Organization, or the GATT contain jurisdictional clauses.
The resistance, however, has come whenever the prosperous, capitalexporting nations have sought property protection for investment
abroad almost as good as or even better than the protection that they
accord to their own citizens at home. This the capital-importing countries are unwilling to accept because it may be a much higher degree
of protection than that which those countries can afford to their own
domestic private investment. The result is more or less a stalemate
on the matter of principle. No really free country would be easily
prepared to accord foreign private investment treatment more favourable tha.:.'l that which it accords to its domestic private investment. In
fact what is needed here is, it has been suggested, the growth of new
international institutions to protect and encourage private foreign investment.
Such an institution might consult periodically with the
underdeveloped countries on the measures necessary to create a favourable "investment climate", sponsor studies on the past performance
and future prospects of private investment, and arrange for the orderly
settlement of disputes between private investors and Governments.54

Othe'l' Sundry Reasons
Lack of recourse to the International Court by the Asian-African
countries may also be due, to some extent, as noted by Professor Louis
B. Sohn and Charles S. Rhyne,55 to the remoteness of this Court
from the non-European countries. We have discussed this matter in
detail in another chapter. It may be recalled here that the cost of
taking a case from these distant lands to The Hague (estimated to be
nearly $200,000) 56 is certainly prohibitive, especially in minor disputes
and for these poor countries. Provision of cheap and expeditious justice
51 See Richard N. Gal'dner, "International Measures for the Promotion and Protection of Foreign Investment", Proceedings of the American Society of Internat'ional
Law, 1959, pp. 255-6; idem, "International Economic Litigation as a Friendly Act",
Columbia Law Review, 1960, pp. 35 fr.; and Stanley D. Metzger, "Nations a.'1.d the
Rules of International Law-A Commentary", Howard Law Review, vol. 8, pp. 125-7.
55 Louis B. Sooo, "Proposals for the Establishment of a System of L'1.ternational
Tribunals", in Martin Domke, ed., International Trade Arbitration (New York, N. ·Y.,
1958), p. 64; and Charles S. Rhyne, quoted in Jessup, The Use of Interna.tional Law,
n. 50, pp. 106-7.
56 See Turlington, The Rule of Law amo'l'P-g Nations (Digest of Proceedings of
Regional Conference of Lawyers, A. B. A.Special Committee on World Peace through
Law) (Washington, D. C., 1959), p. 25.
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See above, ch. 3.
Jessup, The Use of International Law, n. 50, p. 107.
59' Sooo, n, 55, p. 64.
60 See Sorensen, n. 29, p. 263.
57
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the noblest institutions designed to preserve peace on earth.61
Furthermore, there is a widespread body of opinion that the reluctance of the newly independent Asian-African countries to accept compulsory jurisdiction may also be due to the feeling that international
law, which the International Court or any other court is bound to apply,
"as it has developed! in the past is not their law but is a remnant from
an earlier era from which they are trying to break away".62 We shall
take an opportunity to discuss this matter in detail in another chapter.
But to forecast our discussion a little, we may state that such a view
is not entirely correct and is based on an overemphasis on the conception of law as a body of rules, unrelated to policies. International
law, like national law, is not a mere body of rules, but is the whole
process of authoritative decision-making which, by its very nature,
continues to be modified according to new conditions. There is no
question of any breaking away from any past in a continuous process.
Nor, it is submitted, do the "new" Asian-African countries refuse to
accept the present system of international law simply because historically it has developed among the Western Christian countries.63 It is
true, as we have seen above, that in several cases where the past
legal rights of European countries are inimical to their interests, they
want to modify those rights and! refuse to submit the question of
modification to the process of international adjudicatibn. But it is a
misconception to imagine that decision-makers are only or mostly
located in courts. Decision-making, as we shall see in another chapter,
is a dynamic process, and decision-makers, located in different institutional positions and contexts, are continually creating, interpreting,
and reinterpreting the rules. In the absence of an international legislature, the function of modifying and creating new prescriptions is being
performed by quasi-legislative bodies at different levels.

Asian-African Countries Not Peculiarly Reluctant
The above analysis, we may repeat, leaves us unconvinced that
the "new" nations of Asia and Africa are peculiarly reluctant to submit their disputes to any third-party settlement. Only fifty years ago,
the prevailing view was that international law and its norms were
applicable only to Christendom. "Lesser breeds without the law", as
Kipling put it in a nutshell in another context, was the recognized
61 See E. Foda, The Projected Arab Court of Justice (The Hague, 1957), p. 168;
also see M. C. Chagla, "Rule of Law and the I.C.J.", Proceedings of the American
Society of International Law, 1960, pp. 237-43. It is not difficult to find such expression of views in the debates of UN organs.
li2 Arthur Larson, When Nations Disagree (Baton Rouge, La, 1961), p. 163; also see
Castaneda, n. 33, p. 40.
63 See R P. Anand, "Role of the 'New' Asian-African Countries in the Present
International Legal Order", American Journal of International Law, vol. 50 (1962),
pp. 387 ff.
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policy of the Western Powers.64 Professor Lorimer, a recognized
authority on international law, said in 1874:
Arbitrat.ion, being a contract by which the parties agree to abide by the deelHioll
of a third, is possible only between two parties, both of whom possess rutlollul,

and, as such, contracting will. This cuts off arbitration between civilized IllltlOlUI
and barbarians, because barbarians are incapable of entering into such a contract. Civilized nations could not trust to the decision of the arbitrators whom
barbarians might appoint; and supposing them to appoint civilized men, civilized
nations could not trust to their acceptance of the decision in which their own
arbitrators had concurred. If the conduct of civilized nations to barbarians be
unjust, it is a form of injustice which may be prevented-as in the case of the
slave trade-by the condemnation and by the intervention of other civilized
nations; but it cannot be prevented by arbitration. 65

"What injustices this behaviour of the "civilized" nations led to,
are well known and need not be repeated here. But it is important
to note that almost up to the Second World War, the participation of
Asian-African countries in the process of arbitration was excluded,
and the bar was put by the Western countries themselves who are
now so eager for them to appear before the courts for the settlement
of disputes. All through this period, even the participation of Latin
American countries, as we have seen above, was an exception rather
than the rule, and they generally agreed to come before the courts
only when forced to. The Great Powers of Europe could easily avoid
arbitration when it was not in their interest to do so and came before
the courts either with small states or with their equals in minor disputes which were not worth a war. In view of this past record, the
attitude of Asian-African countries cannot be called unusual.
Of course, the "new" countries have been extremely cautious and
have not been prepared to accept any far-reaching obligations in regard
to compulsory jurisdiction. This may be due to their newly won freedoms and distrust of any move which might curb even to a limited
extent their sovereignty, especially in economic matters.66 Now, as
ever, national sovereignty has rebelled against compulsory adjudication. This attitude has been specially encouraged because of the present Cold War between the rival Power groups. Sometimes it may be
due to a feeling that many of their disputes, especially border disputes, are merely legacies of the past colonial age when the colonial
Powers exploited the situation for their own benefit.67 There is a feeling,
64 John E. Read, The Rule of Law on the International Plane (W. M. Martin Lcetures, 1960) (Toronto, Ont., 1961), p. 48.
65 Quoted in Thomas Balch, International Courts of Arbitration (Philalelphia, Pa,
1892), pp. 20-21.
6jJ See Foda, n. 61, pp. 91 and 115 ff.
67 Such, for example, is a territorial dispute between Ethiopia and Somalia. Sec
A. B. A. Proceedings of the Section of the International and Comparative Law, 1958,
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therefore, that those disputes should be settled by negotiations between
themselves because the World Court would not be able to appreciate
the many local factors involved in them.
But in fact the neglect or disregard of judicial methods for the settlement of disputes is not confined to "new" Asian-African states. The
old and powerful siates have generally not given whole-hearted support to the International Court. The declarations accepting' compulsory
jurisdiction of the Court have been riddled with extravagant and
damaging reservations which tend to be doubly harmful. They not
only frustrate any attempts to establish a rule of law even amongst
the "like-minded" states, but show an example to newly emerging
Asian-Mrican states who are, as we have said, already oversensitive
about their hard-won independence.
Professor Stone feels, however, that even if the Western countries
were wholly to abandon their far-reaching reservations and become
"paragons of the Optional Clause virtue", that is not likely to change
the attitude of these underdeveloped countries. The fact is that the
Great Powers have never been enthusiastic about compulsory jurisdiction. The change in the attitude of the United States, for example,
from strong support of arbitration in the nineteenth century to. attachment of hampering reservations in the twentieth is related by observers to the fact that it became a world Power at the beginning of this
century.68 We have already seen that all through' the history of arbitration, the Great Powers have stood against the system of compulsory
jurisdiction which was so often supported by the small states. Even
today, we beg to disagree with the high opi:."1.ion of Professor Stone.
H the United States, Great Britain, and other Great Powers were to
accept unconditional compulsory jurisdiction, and some of the old colonial rights were compromised, it is submitted, several other states, including Asian-Mrican states, would follow suit.6ll'
Basically, all the countries are guided by their national interest, or
what they, at the moment, consider to be in their interest. It does not
help much to pick up a few cases, such as the Anglo-Iranian Oil Co.
case, or the Kashmir and Indo-Pakistani Canal Water disputes, to
point out that "new" countries are very reluctant to go before the
Court. It is not difficult to find many such exaulples from the other
p. 74 There are some other border disputes between Arab countries which. they
feel, exist because "of the unnatural partition of the world after the First World
War". See Foda, n. 61, p. 30.
68 See Turlington's observations, n. 56, p. 15. But see Quincy Wright, "Arbitration
as a Symbol of Internationalism", in Domke, n. 55, p. 7. Professor Wright opines
that the decreased participation of the United States since the First World War "is
due more to the attitude of other countries than to the United States".
69' See Larson, n. 62, pp. 133-6; and A. B. A. Report. on the Self-Judging Aspect
of the U.S. Domestic Jurisdiction Reservation (Washington, D. C., 1959), pp. 2 ft.
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parts of the world. Thus, Great Britain, one of the chief supporters
of the Court, refused to take its Buraimi dispute to the Court after
the failure of arbitration with Saudi Arabia. Professor Corbett rightly
remarked in this connexion:
The .determination to keep the dispute out of the hands of the Internatiol1l1l COUl'I:
of Justice suggests either a lack of confidence in that tribunal or some doubt Wi
to the justice of the British case. 70

So also Australia refused to submit its pearl fisheries disputes with
Japan to be settled on the basis of international law. 71
The United
States invoked its seli-judging reservation in the Interhandel case. n
Israel, backed by France, Great Britain, and the United States, refused
to go before the Court in its dispute with Egypt over the latter's
right to stop Israeli ships and cargoes from using the Suez Canal. It
is interesting to note that Egypt's declaration accepting the compulsory
jurisdiction of the Court is wide enough to permit this question to
be raised before it. But the three G;reat Powers, supporting Israel's
case in the Security Council, simply bypassed the admittedly legal
questions. 73 Referring to this case, Professor Larson cogently remarked
that this was a salutary corrective to any undue stress on the view
that one obstacle in the path of the international rule of law was
that some other parts of the world did not share or understand our
70 Corbett, n, 7, p. 182; for a similar view see H. W. Briggs, "Reservations to the
Acceptance of Compulsory Jurisdiction of the I.C.J.", Recueil des Cours (Leyden),
tome 93 (1958), p. 301. See for a detailed account of the dispute and statements
issued by the Governments, ''Buraimi Arbitration", Revue Egyptienne de Droit International (Cairo), vol. 11 (1955), pp. 227 fi.
71 Rysichi Taoka, "Japan and the Optional Clause", Japanese AnntLal of International Law (Tokyo), 1959, pp. 8-9.
72 It is interesting to note that as soon as Guatemala expropriated the
234,000 acres of land belonging to the American United Fruit Co. by arguing that
it was an "act of inherent sovereignty", and therefore not a "matter for international discussion", the United States replied on 28 August 1953 that "to state that
no sovereign act of a Government affecting foreign states or their nationals is open
to discussion, or question, as to its validity under internation:;tl law, because it is
a sovereign act, is to say that states are not subject to international law". Quoted
in Briggs, n. 70, p. 349. Yet it is precisely this question which the United States
refused to submit to the Court in this case.
73 The UK representative, speaking on behalf of the three co-sponsoring Powers,
said: "... these legal issues are no doubt debatable, but :t do not consider that it:
is necessary for the Security Council to go into them. . . . The view which the
Council takes on this question should depend, in our opinion, on the actual sitnntion as it exists rather than on any legal technicalities." The objections to thiH
brushing aside of the legal issues came from Egypt, as a party in interest, and from
China and India. See Arthur Larson, "Peace Through Law: The Role and Limits
of Adjudication-Some Contemporary Applications", Proceedings of the AmcriC'an
Society ot International Law, 1000, p. 12. See also G. C. Doub, "The Unused Potential of the World Court", FCNeign Affairs (New York, N. Y.), vol. 43, p. 468.
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conception of law. It was particularly ironic, said Professor Larson,
that it was India and China that were
demonstrating this devotion to law in connection with a body of law which was
the peculiar creation of European and American countries, i.e. contraband, blockade, visit and search, etc., a body of law which, far from rejecting as alien, they
understood perfectly and wanted to have applied. 74

The disputes between Norway and France, Iceland and Great Britain,
and Great Britain and some of the Latin American countries are only
some of the examples to show that countries are not yet prepared to end
the practice of settling disputes through wha~ may be called "extra-legal"
or political means. Furthermore, even leaving aside the Cold-War
differences between the Communist and non-Communist states, there
remain several conflicts of interests even between closely tied together
Western states which have not been submitted to judicial means. 75

Some Common Factors for the Reluctance of States
The real reasons for the rehictance of most states of the world to
accept the jurisdiction of the International Court or any other tribunal
for the settlement of their disputes are the same. They include a lawyerlike fear that they may lose the case, and it seems to them more
advantageous to leave the matter unsettled, an alternative not open
to private litigants in a national court. As Jenks also says, the
motive of Governments in submitting cases to the Court is to win,
and they canvass their prospects of winning as closely as any private
individual or corporation would do. They are not much bothered
about the personal integrity or the intellectual ability of its members,
or the extent to which they are attempting to develop the law imaginatively on constructive lines, but the predictability of the Court as
76
a whole. Governments do not like losing the case, and since both parties seldom feel equal confidence in the result, it is not surprising to find
that in most of the important cases, at least one party refuses to go before
the Court. Doub has weII summarized the position:
74

Ibid.

75 Professor Stone enumerates some of them, such as the recent Anglo-GrecoTurkish differences over Cyprus, differences between Paris, Washington, and
London concerning Tunis and Algeria, and chronic differences concerning access to
US domestic markets. See Stone, n. 27, p. 37. Also see Larson, n. 73, pp. 8-15;
and idem, n. 62, pp. 102-14, for discussion of a number of disputes which can be, but
have not been, submitted to adjudication; for another enumeration of disputes not
submitted to judicial methods, see "Working Paper on the Rule of Law among Nations", A. B. A. Special Committee on World Peace through Law, Regional Conference of Lawyers (Dallas, Tex., 1959), p. 37; and Issam A. Azzaro, "The Justiciability of International Disputes", Egyptian Review of International Law, vol. 16
(1960), pp. 52 ff.
76 Jenks's Report, n. 49, p. 126.

FACTORS AFFECTING PAST PRACTICES

335

The discouraging fact is that it is the just, not the unjust, decision which is feared.
Nations do not dread that judicial process will produce an arbitrary or unsound
decision but that it will develop the right one. If a nation believes that it: hus :I
sound, valid, legal position, it tends to welcome submission of a problem to the
Court (unless its political implications seem too far-reaching). But if 1I nulioll
deems its legal or equitable position to be weak, its leaders shrink from the .l'islc
of an adverse decision. 77

And this is the case whether they are Eastern or Western states. The
parties agree generally to decide disputes through thes'e means, therefore, either where the result is not of much consequence (as in certain
claims cases) or where, because of political or practical conditions, the
parties feel it more important that the disputes be settled, than that
they may be settled in their favour. 7s
Secondly, the persistent challenges to the present international law
by the "new" states and by states which have come to acquire a greatly
increased influence in international affairs on the one hand, and equaIIy
strong insistence on the authoritativeness of the "rules" of international
law and consequent maintenance of the status quo on the other, have
led to a certain degree of uncertainty about the actual validity of
several norms of international law. This has naturally led, according
to some observers, to a great unpredictability of the international
courts. Lack of the jurisdiction of the. courts, they feel, is the price
of lack of predictability. Though many branches of international law,
they explain, have always been unsettled or uncertain, the general
approach to these questions up to now was almost the same. In the
present heterogenous world community, lawyers from different cultures and social and legal systems have now come to represent in
the International Court and other tribunals several unorthodox
approaches to law. The result is a lack of confidence in the approach
that the courts might take in deciding disputes. 711 As Giraud observes,
international judicial or arbitral settlement is, therefore, tending to
become a game of chance. so
We shall discuss the problems relating
to law to be applied by courts in another chapter, but it may be
stated that there is an element of truth in these statements. Of course
nobody can deny that law is in a process of rapid growth, and this
process neither can nor should be arrested. But a necessary consequence of this rapid growth is some uncertainty which has led the
countries to shy away from compulsory jurisdiction.
Another reason which weighs heavily upon the attitude of Governments which are already little inclined to divest themselves of the
77 Doub, n. 73, p. 468; and P. C. Jessup, "The Court as an Organ of the U.N.",
Foreign Affairs, vol. 23, p. 238.
7S Jenks's Report, n. 49, p. 124.
79 Ibid.. Pp. 126-8; and Stone, n. 27, pp. 42-46 and 60.
80 Quoted by Stone, n. 1.
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settlement of their disputes is the present division of the world into
two Power blocs and the resulting distrust and tension between
states. These political conditions have led to the general deterioration
of the position of law in international affairs. 81 A general feeling on
the part of the Members of the United Nations that law has little
relevance to the problems involved in the maintenance of international
peace and security under existing conditions, is the foremost reason,
according to some competent observers, for the failure of the United
Nations organs to make more use of advisory jurisdiction of the Inter~
national Court of Justice. 82 Without a minimum of order, justice is
powerless. As that great Greek jurist, N. Politis, declared:
It is thought that justice will bring peace because it is believed that justice can
do away with war. It is rather the contrary which is true. In an atmosphere

saturated with passions, rivalries and hostile attitudes, the judge is powerless,
because his weapon, the law, loses all value before force. 83

Professor Brierly also meant the same wHen he said:
Our common phrase "law and order" inverts the true order of priority, both historically and logically. Law never creates order; the most it can do is to help
sustain order when that has once been firmly established, for it sometimes acquires a prestige of its own which enables it to foster an atmosphere favourable
to the continuance of orderly social relations when these are called upon to
stand a strain. But always there, has to be order before law can even begin to
take root and grow. When the circumstances are propitious, law is the sequel,
but it is never the instrument, of the establishment of order.54

Apart from the formal renunciation of war by the Charter of the
United Nations, the rivalry between the two Power blocs and the
danger of even a limited use of force developing into a major atomic
war have, as we have noted earlier, had a further adverse effect on
the willingness of states, especially the small states, to submit to adjudication. Unlike the period before the Second World War, the alternative for the small states is "no longer arbitration on the one hand
or war or other forcible measures of red'ress on the other, but adjudication or arbitration on the one hand or stalemate on the other".85 The
failure of the Anglo-French military adventure in Egypt in 1956, which
would have been a matter of course during the nineteenth century,
81 See Leo Gross, "Some Observations on the I.C.J.", American Journal of International Law, vol. 56 (1962), pp. 60-61.
82 See L. M. Goodrich and Anne P. SblOn, The United Nations and the Maintenance
of International Peace and Security (Washington, D. C., 1955), pp. 329-40.
83 Politis, quoted by Charles de Visscher, "Reflections on the Present Prospects of
International Adjudication", American Journal of International Law, vol. 50 (1956),
p.474.
84 J. L. Brierly, The Outlook of International Law (Oxford. 194.4). p. 74.
85 Jenks's Report, n. 49, p. 124.
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has left nO doubt that apart from some kind of economic pressure or
other retaliation short of force, the Great Powers cannot force the
small states to appear before the courts. Though this situation is certainly full of dangers, the earlier position was full of injustices and
was, therefore, hardly conducive to peace.
Among the several other factors affecting the conduct of states (it
is impossible to enumerate them in full), we may refer to another
political or rather psychological factor. As Professor Jessup, J enks, ~1Ud
others have pointed out, international litigation like domestic litigation
among individuals, with rare exceptions, is not regarded as a friendly
act. Not only among the antagonistic groups of the Communist fu'1d
the non-Communist states,86 but even among members· of the same
group, or what may be called like-minded states, initiation of international litigation is still regarded as an unfriendly act to be avoided
as far as possible. Thus, leaving aside a very few cases, such as the
Minquiers and Ecrehos case between France and the United Kingdom,
or Sovereignty over Certain Frontier Land between Belgium and the
Netherlands, which we might be justified in regarding as friendly suits,
feelings ran rather high on both sides in most of the cases brought
before the International Court, and initiation of the litigation was
regarded as a very unfriendly act and the defendants tried to bar
the proceedings as far as possible. Thus, as we have seen, in the
lnterhandel case, the United States tried every means to avoid international litigation; and a similar attitude was shown by Norway (Certain Norwegian Loans case), Iran (Anglo-Irania,n Oil Co. case), India
(Right of Passage case.), Guatemala (Nottebohm case), and Argentina
and Chile (Antarctica cases), when they were arraigned before the
Court. 87
This "psychology of the litigant", as Professor Jessup puts it, the
attitude that if somebody sues us in a court there is something very
unfriendly in this action and something dreadful may happen, is common among all the nations of the world and has perhaps been one
of the greatest hurdles in the development of the rule of law in the
international field. A large number of multipartite treaties, as we
have seen, contain a jurisdictional clause providing for the submission of any dispute relating to the interpretation or application of
those treaties to international courts. But Jenks, Deputy DirectorGeneral of the International Labour Organization after his long experience, points out the difficulties of putting before the court a question
of interpretation of a treaty of even a technical nature:
86 See Ae1'ia! Incidents cases brought by the U.S.A. and other non-Communist
states against the Soviet Union and other members of the Soviet group which raised
high feelings in those countries. ICJ Yearbook, 1959-1960, pp. 37-38; and Jessup,
n. 16, Fl. 29.
87 Jessup, n. 16, pp. 30-31.
').,
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Experienc~ has shown [says Jenks] that the disadvantages of the existence of
divergent views regarding the interpretation of a general international convention of a technical character are rarely regarded by those responsible for
the foreign policy of a state as a sufficient reason for accepting the political
responsibility involved in instituting contentious proceedings against another
state. 88

He, therefore, suggests the inclusion of some express formula in the
treaties which might make it possible to get a judicial interpretation
of treaties by ex parte proceedings somewhat in the following terms:
Any state wishing to refer to the court a question relating to the interpretation of
the instrwnent would name automatically as defendants all the parties to the
instrument, and that no party named in this manner would regard as an unfriendly act the fact of having been 50 named by the party initiating the proceedings. 89

It is indeed highly desirable that Governments should take the
view "that the initiation of proceedings for the interpretation of a lawmaking treaty is not in (h"'1y sense an unfriendly act, but a normal
incident of international life in a legally organized eommunity".9'O Such
a formal reaffirmation that recourse to the International Court is not
to be regarded as an unfriendly act is the first step necessary to widen
the geographical basis of the Court's jurisdiction and to make the
jurisdictional clauses in several law-making treaties really meaningful. 91 The Institut de Droit International, at its Neuchatel session in
1959, also declared that
In an international community the members of which have renounced recourse
to force and undertaken by the Charter of the United Nations to settle their
international disputes by peaceful means in such a manner that international
peace and security, and justice, are not endangered, recourse to the 1. C. J. or
to another international court or arbitral tribunal constitutes a normal method
of settlement of legal disputes as defined in Article 36, paragraph 2, of the
Statute of the 1. C. J.

Consequently recourse to the 1. C. J. or to another international court or arbitral
tribunal can never be regarded as an unfriendly act towards the respondent
stRte.9~

It would no doubt be useful, as Judge Jessup has suggested, if the
General Assembly endorsed this resolution: it would have a healthy
psychological effect on the minds of the nations. 9'3
Quoted, ibid., p. 26.
Quoted, ibid.
90 Jenks's Report, n. 49, p. 115.
9'1 Ibid., pp. 129-30.
92 See American Journal of International Law, vol. 54 (1960). p. 135.
9'S P. C. Jessup, "A Half Century of Efforts to Substitute Law for War", Recueil
des COUTS, tome 99 (1960), p. 14.
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The above analysis makes it clear that fundamentally the problems
of compulsory jurisdiction are political and psychological. In the present poorly organized international community, without 'any effective
agency to control and prevent any breaches of peace and security,
the disposition of states is to depend upon themselves for the defence,
maintenance, and protection of their own interests. Recourse to judicial
settlement, as Rosenne correctly points out, is a political step which a
Government can undertake only after weighing political relations
subsisting between the two states.go! It is not, therefore, surprising to
find that the success of international adjudication has always been
dependent upon the political conditions. The present crisis in the system
of compulsory jurisdiction is also a mere reflection of the crisis in
international relations and deteriorated political conditions.
Hence it is not, as Bloomfield says, merely the "sly foxiness of
states" which is responsible for the weaknesses of the international
legal processes when confronted by basic conflicts of interests among
states. "A rational accounting of modern failures and futilities must be
directed not only to the 'incorrigible' qualities of states, but also to the
nature of law itself, which on those larger occasions appears to states
to be an inadequate guarantor of their interests and needs."9'5
It is because of these conditions and the ever-present politics that
serious conflicts have never been submitted to international courts.
Nor is there any possibility that the present rift between. the Communist and the non-Communist states or between European Powers
and the "new" Asian-African countries can all be bridged by
international courts. Rather these rifts must be bridged to some extent
before law will have a real chance. Indeed, we may ~epeat, what has
been said time and again, judicial settlement cannot, on the plane of
mere fact, become an effective substitute for war.
Although past
Hlusions about the contributions of international tribunals to the protection of international peace and security have to a large extent
been given up, undoubtedly part of the present disappointment with
regard to international justice is due to the survival of the same
attitude.9'G
It was because of its idealistic character, involving far-reaching obligations all at one step, that the International Law Commission's draft
on arbitral procedure was rejected by the majority of states Members
of the United! Nations. The Netherlands Government very well summed up the position by saying that endeavours "aimed at the perfec-

88
89

g4

Rosenne, n. 3, p. 67.

95 Lincoln Bloomfield, ''Law, Politics, and International Disputes", Internatio'1l.i/.l
Conciliation, no. 516, p. 286.
96 De Visscher, n. 83, p. 471.
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tion of ar'bitration would eventually have an adverse effect".9'1 This
remark particularly applied to Article 1, which declared that, if the
parties to an arbitral agreement failed to agree about the existence
of a dispute or about the scope of agreement, the matter might be
submitted to the International Court of Justice at the request of one
party for decision by summary procedure. This and the following
articles about the establishment of an arbitral court, even in the
absence of agreement between the parties, sought to plugging every
loophole in an arbitration agreement with a view to enforce the principle of non-frustration. The draft was remarkable in its technical
qualities. But it brought to light the difference between the point of
view of a jurist on the one hand, who was inclined to draw from the
arbitral agreement all of its logically deducible effects, and that of
a statesman on the other, who was careful above all to maintain in
arbitration the flexible qualities which have always kept arbitration
in a certain favour with Government. 9S Professor Stone rightly states:

must learn to walk before we attempt to run. But it has been pointed
out that it took over fifty years to get the states of the Union to
accept the jurisdiction of the Supreme Court on boundary que5'tions
even in the integrated society of the United States, and it was not
before eighty years that "any other question of importance [between
states] was submitted to it".103 We should not hope to get international
jurisdiction to grow at a much faster pace. Meanwhile, however, we
must see to it that there should be no further regression on the part
of those states which have already accepted the principle of compulsory jurisdiction.

The features of arbitration law which offer so many avenues of escape, and
which serve in the Commission's eyes as excuses for "shirking" international undertakings, may be the very features which attract states to enter into such undertakings. 99'

States do not appear at present to be disposed to reinforce the arbitral
agreements by submitting to the obligatory decision of the International
Court the essential question of arbitrability of their disputes, especially
when their attitude towards the compulsory jurisdiction of the International Court itself is so reticent. It was warned during the debate in
the Sixth Committee of the United Nations that "International law was
made by stat.es, not by professors"100 and that "the model rules represented such a departure from the present-day realities" that there was
no possibility of much use being made of them. 101 Professor Corbett
wisely remarked in another connexion: "It is not any lack of blueprints that prevents the pacific settlement of international disputes."102
It is also because of the above-mentioned political conditions that
there is no possibility at present for any far-reaching development of
compulsory jurisdiction. Those who expect miracles or believe in pana"
ceas are, therefore, bound to be disappointed. Even in the overca5iing
shadow of clouds of an atomic-missile war, it has been well said, we
97Quoted by Julius Stone, Legal Controls of International ConfUcts (London,
1954), p. 736.
98 De Visscher, n. 83, p. 471.
99 Stone, n. 97, p. 736.
100 Amado (Brazil), GAOR, session 13, Sixth Committee, mtg 558, p. 41.
101 Hassen (Iraq), ibid., mtg 563, p. 65. See also statements by representatives of
Ghana (Dzirasa) and India (Pathak), ibid., pp. 31 and 45.
102 Corbett, n. 7, p. 186.
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PossibLe W wys of Advance
But while avoiding undue optimism, we must not be led to the
hopeless attitude of the ex-Puritan who "has nothing left ,but a cynici5nl that clatters like invisible hand-cuffs tying his hands forever
from any deep commitment or great purpose".l°·l
In trying to find out possible ways of advance the mind first of all
turns to the Optional Clause, which, as Jenks has rightly pointed out,
should remain an effective instrument for the progressive acceptance
of the compulsory jurisdiction of the International Court. But if that
is to be the case, not only is it necessary that states should be persuaded
to withdraw and drop the far-reaching reservations which have been
tagged to their declarations, but it is vital that the "free-for-all contracting in and contracting out" system, as at present prevalent, should
be curtailed. Though such a system may be supportable analytically,
as the International Court held in the Right of Passage case, there is
no doubt that it loses all its value when the states whiah have made
substantial submissions are unable confidently to predict even from
day to day the scope of mutual submission vis.,a-vis other states. And
the matter becomes intolerable when all the new-corners can take
the benefit, on their own conditions and according to their convenience,
of the submissions already made by states and may escape after a
particular dispute is submitted to the Court. Situations such as those
which led several states (e.g. the United Kingdom and India) to add
further reservations to defend their interests against such a diplomatic
exploitation of the Optional Clause must be eliminated. Professor
Waldock has suggested certain wise principles to give reality to the
principle of reciprocity for all signatories of the Optional Clause. First,
he suggests, there should be a specified minimum period for acceptance
of the Clause to eliminate arbitrary immediate terminations. Second,
103 Charles Warren, quoted by Oliver J. Lissitzyn, The International COll,j"t of
Justice (New York. N.Y., 1951), p. 101. See also John E. Read, The Plnee of International Lnw nnd JtLstice in the Years to Come (Report of the 48th Conft:l'cnce of
the International Law Association held in New York in 1958) (London, IS5!!) , p. 663.
104 Quoted in Bloomfield, n. 95, p. 315.
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unfettered discretion in setting limits and reservations on signature
should he eliminated in favour of a fixed list of authorized reservations.. Third, a new declaration should! not take effect for two years
with respect to a dispute that was the suhject of differences hetween
the parties in the two years immediately preceding. 105
Even if the
acceptance of these wise suggestions does not improve the present
situation, in Professor Stone's words, "they might help to prevent further deterioration" .106
The Institut de Droit International also, in 1959, realizing the importance of making the Optional Clause an effective instrument of
compulsory jurisdiction, joined its voice in the demands not only for
removing the self-judging domestic jurisdiction reservation and other
reservations which had made the declarations accepting compulsory
jurisdiction "illusory", hut also for making the declarations for a
period "which, in principle, should not he less than five years". It
further suggested that such declarations should also provide that on
the expiration of each period they would, unless notice was given at
least one year hefore the expiration of the current period, he revived
for another five-year period.
An important reason for the present hacksliding of compulsory
jurisdiction, as we have noted earlier and as we shall see in detail
in another chapter, is the contemporary challenge to the traditional
system or international law, eS'Pecially some parts of the customary
law and the old treaties. While the present development of international
law will take its natural course, it is instructive to note the constructive suggestion of Professor Sohn as to the desirahility of making
a declaration accepting the jurisdiction of the International Court with
respect to the interpretation or application of treaties concluded after
the making of the declaration, unless a treaty itself should exclude
such adjudication. Under this proposal, if a new treaty said nothing
qbout the settlement of disputes, and if the other party had accepted
such or hroader jurisdictional ohligations, a matter concerning the
interpretation or application of a treaty 107 could he taken hefore the
International Court. As a large part of the present international law
is contained in treaties, and as these treaties have heen concluded hy
the "new" countries since their Independence and are generally not
tainted with the old abuse of powers, this indeed is a wise suggestion
which needs serious consideration hy all concerned.
As is well known, the prohlem of securing a more consistent inclusion of a jurisdictional or arhitration clause in general conventions

resolves itself into the political prohlem of the resistance of the Soviet
Union and other Communist states. The only choice left is, as Professor Stone has suggested, to include such a clause with a clear-cut
option to contract out of it, which might make the hest of the badl
situati.on. 10S
Compulsory adjudication no longer being regarded as an alternative
to war and as an absolute guarantee of peace, Jenks feels thut any
progress in this field is likely to remain halting and uncertain sa long
as the acceptance of such obligation is pursued as an end in itself
rather than incidentally to some broader and urgent objective of current international policy. He, therefore, suggests that the best prospect
of securing general acceptance of larger measure of compulsory jurisdiction is to make such acceptance an integral feature of the plans
which will commend themselves by their political or economic advantages. Such an opportunity may arise in connexion with the plans for
large-scale international economic development schemes, which may
involve a huge amount of capital investment in many parts of the
world. It would be reasonable to attach, to inspire confidence among
the investors, an obligatory adjudication clause to the treaties involving such investment, without any limitations of time or reservations.
By linking "compulsory jurisdiction and economic development in this
manner", he visualizes, "we may be able to achieve more in respect
of both than would be achieved separately in respect of either". Something of the same kind, he also proposes, as a condition of enjoying
the trad;ng advantages resulting from participation in the General
Agreements on Tariffs and Trade. 109' A similar suggestion was made
by the Institut de Dr'oit International in a resolution adopted at its
Neuchatel session in 1959:

101\ C. H. M. Waldock. "Decline of the Optional Clause", British Year Book of International Law (London), vol. 32 (1955-56), pp. 276-83.
106 Stone, n. 27, p. 30.
107 Louis B. Sohn's vi~ws quoted in .4.. B. A. Report, n. 69, p. 59: see also Rule of
Law among Nation.•, n. 56, pp. 10-11.

In the interest of world economic development it is desirable that economio
and financial agreements concerning development schemes, whether concluded
between states or concluded with states by international organizations or international public corporations, should contain a clause conferring on the I. C. J. [so
far as the Statute of the Court allows] or on another appropriate international
court or arbitral tribunal compulsory jurisdiction in any dispute relating to their
interpretation or application. no

Professor Gardner points out that, unlike litigation between two
individuals, which often breeds bitterness and acrimony, when
there is some inevitable continuing relationship between the litigants,
such as litigation between two large corporations that are locked in
economic interdependence, litigation is generally not regarded as an

hum~n

Stone, n. 27, p. 50.
Jenks's Report, n. 49, pp. 135-6.
no See American Journal of International Law, vol. 54 (1960), p. 137.

lOS
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unfriendly act but merely as a part of business and a matter of routine.
This is because more important to the parties than victory or loss in
the particular action is their mutual interest in continuing the economic
relationship. Similarly, in the ever-widening economic interdependence
of states, which has become inevitable in the present age, there is every
reason to think that economic litigation should be regarded as a friendly
act. This has already become a reality among certain limited communities or in certain areas where there has grown a strong feeling of
closeness and interdependence. The most dramatic progress in this field
has been achieved by six nations of "little Europe" that have established
the European Coal and Steel Community, the European Economic Community, and the European Atomic Energy Community. The Court of
Justice, earlier associated only with the Coal and Steel Community, has
now been given wider jurisdiction to deal with questions of ohserva.:rice
of law and justice in the interpretation of the various treaties establishing the communities. 11l This indeed is a significant expansion of friendly
international economic litigation, and the Court, since it was established
in 1958, has already heard over a hundred appeals, with many still
pending before it.l 12
The recognition of international economic litigation as a friendly act
has also been developed by the GATT and the International Monetary
Fund. Though not technically "courts", these agencies nevertheless apply
the international economic law found in their respective charters to
the conduct of world trade and finance. 113
Every means and institution which encourages settlement of disputes through these peaceful procedures is to be encouraged. There
is no doubt that better understanding or realization of absolute interdependence of s'i:ates not only in political and scientific, but in economic fields, and the need of continuing such relationships, will encourage
the states, especially the "new" states, to accept the jurisdiction of
international courts. There is need here, we may re-emphasize, of the
establishment of international institutions which may settle economic
disputes between nations. If the settlement of economic disputes becomes a matter of course, it will strengthen the law habit among
nations and perhaps encourage the settlement of political disputes as
well. This may hasten the day when nations may begin to regard
international litigation only as a matter of routine and not as an un:.
friendly act. They may, as Shakespeare said:
. . . do as adversari€s do in law,
Strive mightily, but eat and drink as friends. 1H
Gardner, "International Economic Litigation as a Friendly Act", n. 54, pp. 35-3T.
See Stone, n. 27, pp. 50-54.
113 Gardner, "International Economic Litigation as a Friendly Act", n. 54, p. 37.
114 William Shakespeare, The Taming of the Sh"ew, I. ii. 281-2.
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Such a day, of course, is not going to come very soon or easily. But
the dangers to all today are of a new magnitude. The process can
and should be begun to change the present trend for building tho
rule of law in the international society. All the above suggestiom; and
many more will be needed to change the present discouraging sit~iu
tion. It will require the joint efforts of all the states, new or old,
Eastern or Western. It is no use distrusting the new states and thinking that they will never accept the rule of law. Undoubtedly, as Judge
Jessup has rightly said, if one dwells upon the past, the pot may call
the kettle black, and the kettle may repay in the same coin. But we
have to look to the future,uo It has been well said that "the old days
of every nation for itself and God for us all are gone forever". There
cannot be any isolated scheme for any particular states. The new AsianAfrican states, we have tried to show, have not taken any peculiarly
antagonistic view towards the rule of law. On the contrary, they are
taking a lead in rejecting the cumbersome reservations in their declarations accepting the jurisdiction of the International Court, and have
started taking more interest in its working. It is for the old and powerful states, who call themselves leaders and champions of the rule
of law, to give further guidance and encouragement. As we progress,
even in "blood, sweat, arrd tears", we have to realize that there are no
easy and simple solutions. But one of the most important things to be
remembered' is that we should try to fulfil this difficult task with
understanding, faith, and trust in one another.

~
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Jessup, n. 50, p. 137.
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INTERNATIONAL COURTS AND APPLICABLE LAW
One of the most important and difficult duties of the courts, as well
as a necessary condition of their successful functioning, is to find out
the law that must be applied by them in the settlement of disputes
brought before them. Although the nature of this function is similar
in the national and international field, the authority and the conditions
in this respect of the international courts are entirely different in kind
from those of the national courts. The municipal courts, which are
endowed with compulsory jurisdiction, generally function in a rela~
tively homogeneous soCiety, apply a comparatively systematic and welldefined body of law, and are backed by the well-organized force of the
state. Furthermore, the national courts, though independent, function
under the shadow of sovereign legislative bodies which can modify and
change rigid, unjust and obsolete laws, as and when the need arises,
without undue delay and before they become "shackles" on the hands
of the courts. None of these factors is to be found in the international
field and this is what makes the task of international courts extremely
difficult and complicated.

1 See Hersch Lauterpacht, Private Law Sources and Analogies of International
Law (London, 1927), p. 63.
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British Gov~rnment agreed to the application of these rules, it refused
to admit them as a statement of principles of international law in force
at the time when the claims arose.2
It is also an established principle, so well-known and so widely
accepted as to be called "elemental", that, "a decision which manifestly fails properly to apply a rule for decision laid down in the compromis ... involves an excess of jurisdiction and is therefore void".3
In several cases where the awards or judgments of arbitral tribunals
have been rejected, one of the common arguments for these rejections
has been the failure of the tribunals to apply the applicable law. 4 The
matter has, therefore, become indisputable that "in their search for
the applicable law ad hoc arbitral tribunals are to be guided first of
all by provisions agreed upon by the parties".5 The compromis constitutes the primary source of law, and it may circumscribe the powers
of the tribunal with respect to the ascertainment of the law applicable
to the case as well as with respect to the preliminary question whether
the case itself is within the tribunal's competence to decide. The rules
of decision thus laid down, it is asserted, "occupy somewhat the relation
of legislation to common law in Anglo-American jurisprudence".6 It is
agreed, as a matter of custom and practice, that in the absence of any
stipulation as such in the compromis, an international tribunal is under
a duty to apply international law as the basis for its decision in a case. 7
But· if the compromis decrees principles which vary from customary
international law, the tribunal would be bound to follow them as a
municipal court would be required to apply legislation as superior to
the common law. 8
But it is not always that the parties do or can lay down specific rules
of law. Nor must we imagine that the judicial process is nothing more
than a neat and simple application of rules. It is not a "mechanistic
process". As an experienced judge of the Permanent Court of International Justice put it:

vrn

Claims to Specify the Law Applicable to the Resolution of
Particular Controversies
Because of the voluntary nature of international adjudication, states
claim to prescribe the law that may be applied by the courts, voluntarily established, exercising limited powers vountarily conferred on
them. Not infrequently, therefore, in international affairs the determination of the sources of law to be applied by the tribunals is one
of the most important items in negotiations preceding the arbitration
agreements. 1 In creating an ad hoc tribunal, the states are not only
free to stipulate what general principles of law it shall apply, but
they may go further and provide how particular principles are to be
appreciated, or that a particular principle of law, though generally
applicable, should not be applied. The history of international arbitration furnishes several examples of such action by the parties with
reference to ad hoc arbitral tribunals. A notable such case was the
American-British treaty of 8 May 1871, laying down the so-called three
rules of neutrality to be applied by the Geneva Tribunal in deciding
the Alabama claims case. It is interesting to note that though the

AND APPLICABLE LAW

It is not a matter of choosing a gadget which will fit into a particular place. It

calls for exercise of highly creative faculties. Standards and principles and rules
of law do not often. apply themselves automatically in particular disputes. A
Ibid., "Historical Introduction".
Kenneth S. Carlston, The Process of International Arbitration (New York, N.
Y., 1946), pp. 140-1.
4 Ibid., pp. 140 ff.
5 Manley O. Hudson, The Permanent Court of International J1Ultice, 1920·,1942
(New York, N. Y., 1943), p. 601.
6 Carlston, n. 3, p. 80.
7 Ibid. Manley O. Hudson, International Tribunal: Past and Future (Washington,
D. C., 1944), p. 100; and Jackson H. Ralston, The Law and Procedure of Inter.national Trib,unals (Stanford, Calif.. 1926), p. 53.
g Carlston, n. 3, pp. 80-81; and Hudson, n. 7, p. 100.
2
3

~
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nexus of direct contact to concrete situations must be forged, and _the task
requires both discrimination and judgment.9'

In this complex and specialized process of authoritative decisionmaking by the Courts, the so-called rules are manipulated according
to different circumstances and under different conditions and. new rules
are inherently involved in this process. We shall discus5' the role of
the courts in the development of international law below, but it may
be asserted here that even when the so-called specific rules of law
are laid down before hand in the treaties or compromis, the matter
does not become as certain as is sometimes supposed to be the case.
However, in general arbitration conventions or in treaties establi5ning international courts and tribunals, the terms of law to be applie<l
are extremely vague and vary widely. Thus the tribunals have variously
been instructed to render their decisions in accordance with the "principles of international law", or with "international law and equity",
01' with "justice, equity, and the law of nations", or with "principles
of justice, the law of nations, and treaty provisions", and so on. to

Claims to Specify Law to Be Applied by a Standing or Permanent
Tribunal
It is said that a permanent court, particularly if it is to be endowed
with compulsory jurisdiction, needs more explicit directions about
the law to be applied. But the provisions in the organic instruments
under which different permanent courts have been created or sought
to be created have been hardly more satisfactory. The abortive International Prize Court, proposed to be established in 1907, was to be
governed firstly, by the provisions of any treaty in force, and in the
absence of any such treaty by the "rules of international law"; but
where no recognized rules existed, it was to give judgment "in accordance with the general principles of justice and equity". Dis13atisfied
with the latter provision a naval conference was called in London in
1908-09 to codify the law concerning maritime warfare. A declaration,
known as the Declaration of London, was drawn up but it never came
into force as it was rejected by the greatest maritime Power of the
time, Great Britain. l l
The 1907 Convention creating the Central American Court of Justice
laid down that in deciding points of fact the court was to be governed
Hudson, ibid., p. 246.
10 Ibid., p. 1()0; Lauterpacht, n. 1, p. 61; League of Nations, Arbitration and
Security: Systematic Survey of the Arbitration Conventions and Treaties of Mutual
Security (deposited with the League of N~tions) (Geneva, 1927), pp. 40 ff.; and
United Nations Systematic Survey of Treaties for the Pacific Settlement of Disputes. 1923-1948 (New York, N. Y., 1948), pp. 116 ff.
11 Hudson, n. 7, p. 101; and idem, n. 5, pp. 75-78.
9
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"by its free judgment"; and on points of law by the "principles of
international law".12
After a thorough discussion of the problem it was prescribed ,in
Article 38 of the Statute of the Permanent Court of International Justice that the Court should apply;

1.
(a) International conventions, whether general or particular, establishing rules expressly recognized by the contesting states;
(b) international custom, as evidence of a general practice accepted
as law;
(c) the general principles of law recognized by civilized nations;
(d) subject to the provisions of Article 59, judicial decisions and the
teachings of the most highly qualified publicists of the various
nations, as subsidiary means for the determination of rules of law.

It is further provided, however, that-

2.

This provision shall not prejudice the power of the Court to
decide a case ex aequo et bono, if the parties agree thereto.

This Article has been adopted unchanged in the new Statute of the
International Court of Justice except for the addition of an explanation in the beginning making it explicit what was, in any case, implied
that the function of the Court "is to decide in accordance with international law such disputes as are submitted to it",13 Although there
was no such clear mandate in the earlier Statute, the Court was
never in doubt that, as an "organ of international law",14 its "true
function" was to decide disputes between states "on the basis of
international law".15 The text of Article 38, although it did not represent a great departure from the earlier practice,. except perhaps in
regard to clause 1 (c), served as a ready enumeration of the so-called
"sources" of law to. be applied by the Court, and has been widely
followed by several international tribunals, and in a number of subsequent treaties. 16
There is nothing to show conclusively, however, that the enumeration of sources in this article constitutes a rigid hierarchical orderP
It is interesting to note that as proposed by the 1920' Committee of
Jurists, the application of these categories was to be in a successive
12 Hudson, n. 7, p. 101.
13 See

Hudson,. n. 5, pp. 603-4.
German Inte1'ests in Upper Silesia case, series A, no. 7, p. 19.
15 Serbian Loans case, series A, no. 20, pp. 19-20. See also Hudson, n. 5, p. 604.
16 See United Nations Systematic Survey of Treaties, n. 10, pp. 116 ff.; and
Hudson, n. 5, p. 607.
17 See Hudson, n. 5, p. 606; and Shabtai Rosenne, The International Cow·t 0)
Justice (Leyden, 1957), p. 427.
14
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order; but the last phrase was later deleted. The deletion of this
phrase, according to Judge Hudson, would seem to have had little
effect in the direction as the Court would naturally look for the
applicable law in the sources in their order as enumerated in the
article, although "in applying a provision in a convention, the Court
may have to take into account the customary law prevailing when
the convention was entered into, or general principles of law, as well
as judicial precedents".l8

and as such binding on them. This is not to say that these principles
have necessarily become part of customary law, a result which may
be achieved by repeated formulation of certain norms in numel'oUi:i
20a
treaties over a number of years.
The superiority and preference of treaties and agreements as a
"source" of international law over the other "sources" enumerated! in
Article 38 (1) are universally admitted,21 They not only are casily
accesible, but are supposed to be clear, precise, and free from ambiguity.22 They manifest the express consent of the parties and involve
their honour and reputation to keep their agreements. Pacta Sunt
Servanda is a universally accepted principle. There is no wonder that
the number of the so-called "law-making" treaties is constantly increasing and already the "conventional law of nations" has not only
taken its place beside the old customary law, but far surpasses it in
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(a) Application of "International Conventions"
In the absence of any supra-national legislature, the closest, though
exaggerated and somewhat inaccurate, analogy to the national legislative acts in the international field are treaties and general international
agreements. 19 It is beyond doubt that through treaties or several other
forms of interchangeable names, such as charters, conventions, agreements, protocols, exchange of notes, etc., on a multilateral or bilateral
footing, subjects of international law may create or articulate rules
of international law. These rules or principles may not merely be
declaratory of international customary or general principles of law,
but may supplement the rudimentary customary rules and the abstract
"general principles of law accepted by civilized nations", by more
precise and acceptable principles and standards. Furthermore, treaties
may be instrumental in changing the generally accepted norms and
may be forerunners in making the modification of the existing sys'tem
of law.20 In this respect, Article 38 (1) is merely declaratory of the
universally accepted customary law and confirms the principle of freedom of contract in the international field. But it is important to note
that the Statute does not make any distinction between the so-called
"law-making" and other treaties and that there is no reason for any
limitation on the Court's application of agreements so long as they
have been "expressly recognized by the contesting states". Although
it may be stated as a principle that a treaty, even a law-making treaty,
does not bind states which are not parties to it, frequently states have
admitted formulations made by other states to be proper statements
of the law and as such binding for themselves. As Judge Hudson tells
us, the Protocol of Vienna of 9 March 1815 was accepted by most
states without any formal accession, and the principles therein estab.
lished might be considered to have been recognized by those states
18 See Hudson, ibid., p. 606. See also H. W. Briggs, The Law of Nations (London, 1953), p. 45, where he opines that "a simultaneous application of treaties,
customary rules of international law and judicial precedent is sometimes desirable".
19 See Sir Gerald G. Fitzmaurice, "Some Problems Regarding the Formal Sources
of International Law", Symbolae Verzijl (The Hague, 1958), p. 157.
20 But see limitations of parties in the making of treaties, G. Schwarzenberger,
International Law (London, 1957), edn 3, vol. 1, pp. 39 and 425 if.

:151

volume.23
In spite of. all this, however, it must not be imagined that the application of treaty law is a mere mechanical procedure. Apart from the
fact that there is little agreement and much discord at almost every
point in regard to the law of treaties, about their conclusion and
validity, about who may be parties thereto, the legal effect of signature, the need of ratification, reality of consent, legality of subjectmatter, compliance with requirements of form, and so on,24 it is seldom, if ever, that they express the consent of the parties in clear,
precise, and unambiguous language. More often than not they conceal in a vague and general language the underlying conflicting interests
and divergent opinions of the parties.
Even when the language of a treaty is precise and unambiguous, it
would be a mistake to assume that the function of interpretation of
treaties, consisting as it does in the ascertainment of the intention of
the parties in the context of the particular facts, is a simple operation.
Often, as Judge Lauterpacht rightly points out, particularly in relation
to multilateral treaties, to discover the intention of the parties is not
easier than to ascertain the intention of the legislature. The different
Hudson, n. 5, pp. 608-9.
In fact, as we shall see below, the Communist countries consider it to be the
most important and the only reliable source of international law. See International
Law (Textbook published by the Academy of Sciences of the USSR Institute of
State and Law) (Moscow, 1957), p. 12.
22 M. A. Kaplan and Nicholas Katzenbach, The Political Foundations of International Law (New York, N. Y., 1961), p. 236.
23 See J. L. Brierly, The Law of Nations (London, 1949), p. 59.
24 See H. Lauterpacht, "Codification and Development of International Law",
American Journal of International Law (New York, N. Y.), vol. 49 (1955), pp.
17-19. Lauterpacht remarks that "perhaps the only principle of wider imparl:
as to which there is no dissent is that treaties ought to be fulfilled in good faith".
But even this statement is assailable by the so-called doctrine of re1ms sic
stantibus.
20a

21
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formulae, such as "plain" or "ordinary" or "natural" meaning of terms
may lead nowhere. Sometimes the parties might not have contemplated
the cases or types of cases which might come before the courts. On
other occasions, although the language used by parties is clear, its
automatic and literal application may lead to such an absurd conclusion that it cannot reasonably be thought to have been the intention
of the parties. Even in the absence of such difficulties, the court is
generally confronted with a choice between two opposite but equally
persuasive interpretations. While it is the duty of the court to give
effect to the intention of the parties, it cannot overlook the overriding
principle of good faith which demands, of course under the circumstances, that maximum effect should be given to the instrument in
which the parties have sought to create legal obligations.25
Thus, the eliciting of the intention of the parties in the interpretation
and application of treaties is not normally a task which can be performed easily or exclusively by logical or grammatical interpretation.
The treaties have got to be interpreted in the light of the general
international law and supplemented by customary principles, because
when the intention of the parties is not clear, it must be assumed that
they intend a result which is in conformity with the established law.
Although the conventional international law may change and modify
the customary law, there is no such presumption and the former must
be interpreted by reference to the latter and "in many a case of treaty
interpretation the effect of the treaty will depend on our view as to
the position of customary international law on the question".26 In view
of these facts, it has been rightly remarked, the presumed priority of
conventional international law over customary law is of a highly relative nature. 27

ta,tis in the traditional meaning of this term. 28 According to Judge
Hudson:

(b) Application of Customary Principles "Accepted as Law"
Instead of a simple direction to apply customary international law,
Article 38 (1) (b) of the Statute of the International Court instructs it
to apply "international custom, as evidence of a general practice accepted as law". The wording of this clause, which has been criticized
for its "faulty draftsmanship", seems, as Professor Schwarzenberger
points out, to reverse the position and in order to give it a reasonable
meaning, he says, "it is necessary to turn it upside down". It then
becomes clear that all that the words "practice accepted as law" mean
is that international custom, or better usage, is transformed into bind-.
ing customary law if evidence is produced that the actual observance
of any particular custom is accompanied by opinio juris sive necessi25 See Hersch Lauterpacht, The Development of International Law by the
International Cow·t (London, 1£'58), pp. 395-6.
26 Ibid., p. 28.
27 Ibid., pp. 28 ff.

It is not possible for the Court to apply a custom; instead it can observe the

general practice of states, and if it finds that such practice is due to a conception that the law requires it, it may declare that a rule of law exists and
proceed to apply it.2 9'

Before accepting a principle as part of customary international law,
therefore, it is the duty of the Court to satisfy itself not only of its
constant, uniform, and unobjectionable practice, but its acceptance as
a rule of customary international law (opinio juris sive necessitatis).
In the words of Judge Hudson:
The elements necessary are the concordant and recurring action of numerous
states in the domain of international relations, the conception in each case that
such action was enjoined by law, and the failure of other states to challenge
that conception at the time.

He goes on to say that "the appreciation of these elements is not a
simple matter, and it is a task for persons trained in law".30 The truth
or Judge Hudson's latter remark can be appreciated if we look at a
few cases that came before the World Court and gave rise to serious
controversies about the existence or otherwise of some principles as
part of customary international law. Although it may be remarked at
the outset that the International Court has frequently applied customary international law as a matter of course even when the practice
could not be said to exhibit any definite uniformity, in several cases
it has left an impression of adopting a restrictive method of ascertaining the existence of customary international law which might seem
at first sight to suggest the acceptance of a claim of states not to be
bound by customary principles unless clearly and unequivocally accepted. This is so although such an impression is generally deceptive
and the attitude of the Court can be explained on other grounds.
Thus while in a number of cases the Permanent Court of International Justice refrained from exploring whether universal or general practices, which it accepted! as established customary principles,
complied with any particular tests,31 in the Lotus case it dismissed
28 See Schwarzenberger, n. 20, pp. 39-40. See also Briggs, n. 18, p. 46, where he
remarks: "The curious drafting of this clause tends to distort the well-established
distinction between practice or usage, which are not obligatory, and customary
international law, which is what the Court actually applies.".
29 Hudson, n. 5, p. 609.
30 Ibid. See also M. O. Hudson's Working Paper on Article 24 of the Statute of
the International Law Commission, U. N. Doc. A/CN. 4/16, 3 March 1950, p. 5.
Also quoted in Briggs, n. 18, p. 25.
31 See Schwarzenberger, n. 20, p. 4223
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the French contention that the rarity of criminal proceedings in collision cases before courts other than those of the flag-state was proof
that the flag-state alone was entitled to institute such proceedings. In
a frequently quoted passage the Court pointed out that the conclusion
did not necessarily follow. It said:
Even if the rarity of the judicial decisions to be found among the reported
cases were sufficient to prove in point of fact the circumstance alleged by the
Agent of the French Government, it would merely show that states have often,
in practice, abstained from instituting criminal proceedings, and not that they
recognized themselves as being obliged to do so; for only if such abstention
were based on their being conscious of having a duty to abstain would it be
possible to speak of an international custom. The alleged fact does not allow
one to infer that states have been conscious of having such a duty; on the
other hand, as will presently be seen, there are other circumstances calculated
to show that the contrary is true.32

In the Anglo-Norwegian Fisheries case, the International Court declined to admit that there existed a binding rule of international law
prescribing that the base-line of territorial waters must follow the
sinuosities of the coast although there had crystallized, as Judge
Lauterpacht says, a preponderant-though not a uniform or universal
-practice in this regard. 33 Upholding the straight base-lines method
adopted by Norway, the Court said that "several states have deemed
it necessary to follow the straight base-lines method and that they
have not encountered objections of principle by other states".34
Similarly, rejecting any rule laying down a ten-mile limit for the
base-line of territorial waters in the case of bays, the Court pointed
out that
although the ten-mile rule has been adopted by certain states both in their
national law and in their treaties and conventions, and although certain arbitral
decisions have applied it as between these states, other states have adopted a
different limit. Consequently, the ten-mile rule has not acquired the authority
of a general rule of international law.

But it went on to observe:
In any event the ten-mile rule would appear to be inapplicable as against Norway
inasmuch as she has always opposed any attempt to apply it to the Norwegian.
coast.35

This last dictum suggests that it is necessary, in order for a principle
to attain generality of practice, that the parties to the dispute must
32 Series A, no. 10 (1927), p. 28.
33 Lauterpacht, n. 25, pp. 369-70.
34 ICJ Reports, 1951, p. 129.
35 Ibid., p. 131.
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have accepted it. But as it has been rightly pointed out that "if universality is to be made the condition of the application of customary
rules, it may become doubtful whether many rules would qualify for
that purpose".37
In its advisory opinion relating to the Reservations to the Genocide
Convention, the Court rejected what appeared to be a well-established
principle of international law, viz the rule requiring the unanimous
consent of all signatories of a treaty to reservation appended by a
state desirous of becoming a party thereto. The Court denied the
existence of any such customary rule on the grounds that "examples
of objections made to reservations appear to be too rare in international practice to have given rise to such a rule"; that the report
adopted by the Council of the League of Nations on 17 June 1927
constituted at best "the point of departure of an administrative practice"; that there existed among the American states a different practice;
and that the debate in the sixth committee of the General Assembly revealed profound divergence of views. 3s
In 'the Asylum case, while rejecting the contention of Columbia that
there existed a customary rule of international law among the Latin
American states which gave to a state granting asylum the right to
determine by a unilateral and definitive decision whether circumstances
and the nature of the offence justified the grant of asylum, the Court
spelled out the necessary conditions of a binding custom. Referring
to Article 38 of the Statute, the Court pointed out:
The party which relies on a custom of this kind must prove that this custom
is established in such a manner that it has become binding on the other party.
The Colombian Government must prove that the rule invoked by it is in accordance with a uniform usage practised by the states in question, and that this
usage is the expression of a right appertaining to the state granting asylum and
duty incumbent on the territorial state.39

After thus laying down the conditions for determining the existence
of a customary principle, the Court held that the Montevideo Convention of 1933, which recognized the right of unilateral qualification,
could not be said to have merely codified existing customary law, as
it was ratified only by a limited number of states and that, as stated
in its preamble, it modified the Havana Convention (which did not
expressly incorporate the principle of unilateral qualification).
The Court also rej ected the Colombian reliance on a large number
of particular cases in which diplomatic asylum had in fact been granted
and respected as it had not shown that the alleged rule of unilaterul
36 See Schwarzenberger, n. 20, PP. 41-42.
37 Lauterpacht, n. 25, p. 370.
38
39

ICJ Reports, 1951, pp. 24-26.
ICJ Reports, 1950, p. 276.
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and definitive qualification was "exercised by the state gJ.·anting asylum
as a right appertaining to them and respected by the territorial states
as a duty incumbent on them and not merely for reasons of political
expediency".40
To this rejection of custom, as claimed by Colombia, the Court added
another rider by saying that

the more intractable psychological aspect of the matter, namely the
determination of the opinio necessitatis jtLris. This is a matter which
depends entirely on the appreciation of the judge and his opinion
whether in any given case there existed a conviction that the practico
in question was followed as a matter of legal obligation:1r. Judge De
Visscher has very well summarized this interplay of social und
psychological elements:
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even if it could be supposed that such a custom existed between certain LatinAmerican states only, it could not be invoked against Peru which, far from
having by its attitude adhered to it, has, on the contrary, repudiated it by
refraining from ratifying the Montevideo Conventions of 1933 and 1939, which
were the first to include a rule concerning the qualification of the offence in the
matters of diplomatic asylum. 41

Reiterating its judgement in the Asylum case about the conditions
necessary for the establishment of a custom, the Court summarily
rejected the contention of the United States in the case concerning
the Rights of United States Nat~onals in Morocco that its consular
jurisdiction and other capitulatory rights were founded! on "custom
and usage". The Court simply declared that "in the present case there
has not been sufficient evidence to enable the Court to reach a conclusion that a right to exercise consular jurisdiction founded upon
custom or usage has been established in such a manner that it has
become binding on Morocco".42
Far from being exhaustive, the above cases are a mere sampling
to show the complexities involved in the determination of customary
principles and their application. They, moreover, illustrate the wide
range of judicial discretion in detel'mining the existence of customary
international law. It is not, therefore, without good reason that Judge
Lauterpacht remarks:
In few matters do judicial discretion and freedom of judicial appreciation manifest themselves more conspicuously than in determining the existence of international custom.43

Thus while constancy of practice is a recognized condition of custom,
constancy is a relative-not an absolute-term. The point at which custom, conceived as a binding rule, rises from the stage of revocable
usage or courtesy is a matter of degree which eludes definition or
precise determination. Its ascertainment may be only a matter of impression or appreciation. 44 But even the ascertainment of the constancy of practice may also be comparatively easy when we look at
40 Ibid., p. 277.
41

Ibid., pp. 277-8.

42 ICJ Reports, 1952, p. 200.
n. 25, p. 368.
See Briggs, n. 18, p. 47; and Lauterpacht, n. 25, p. 377.

43 Lauterpacht,
44

Though regularity of observance is the essential criterion in the formation 01'
custom, it must nevertheless be admitted that the mental process by which tho
human mind associated the idea of obligation with the social fact of regularity
is an uncertain one. Any conception of order brings into play a vast complex,
at once psychological and social, the elements of which cannot be specified a
priori. Hence the impossibility of foreseeing the detailed facts to be taken into
account or even the direction in which these facts will move at the end of
the development to take the form of 'precedents' constitutive of custom. This
observation accounts for the difficulty, often noticed, of indicating in general
terms at what moment a custom must be considered formed and inversely, at
what moment it falls into desuetude. 46

(c) General Pl'inciples of Law Accepted by Civilized Nations
Realizing fully the weaknesses of the present system of international
law-its fragmentary character and underdeveloped nature-the Statut~
of the International Court of Justice further authorizes the Court to
apply "the general principles of law accepted by civilized nations" .47
Although placed on an equal level with international conventions and
customary law, there seems to be no doubt that the Court can have
resort to this "source" only when the two previous sources are silent
or speak with an uncertain voice. It must also be noted that the introduction of this clause is a departure from the strictly consensual basis
of international law that is to be applied by the World Court, since
the "principles of law" referred to in this clause cannot refer to as
principles expressly or tacitly consented to by states which are already
covered by clauses (a) and (b) of Article 38 (1) of the Statute. This
is so even though clause (c) itself is a part of a treaty, i.e. the Statute.
When, therefore, the sources described under clauses (a) and (b)
provide no answer to a question before the Court, it may resort to
the "general principles" clause and apply a principle not deriving from
the express consent of the states. It is because of this reason that Judge
Lauterpacht brilliantly remarked that the inclusion of clause (c) in
the Statute "sounded the deathknell of rigid positivism in international
See Briggs, ibid., Lauterpacht, n. 25, p. 379.
Charles de Visscher, Theory and Reality in P1LbIic International Law, P. l~.
Corbett, trans. (Princeton, N. J., 1957), p. 150.
47 See Proces Verbaux of the Proceedings of the Committee of Jurists Ap2JO'lntcrl
to Draft the Statute of the Perma.nent Court (The Hague, 1920), PP. 293-7, 307-25,
and 331-8; and Lauterpacht, n. 1, PP. 67-68.
45

46
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law".48 Whether 01' not it sounded the deathknell of positivism, there
is hardly any doubt that it has vastly extended the powers of the
courts in their search for the applicable law and has opened for them
an inexhaustible store of source materials to draw upon without bei.ng
charged with exces de pouvoir. Thus the provision has variously been
regarded as authorizing international courts to apply legal analogies,
natural law, general principles of justice, general principles of positive
national law, comparative law, and so on. 49 Lord Phillimore of the
192ft Committee of Jurists, one of the authors of this clause, pointed
out that "general principles" in this clause referred to those "maxims
of law" which "were accepted by all nations in foro domestico, such as
certain principles of procedure, the principles of good faith, and the
principles of res judicata, etc."50 According to Judge Hudson:

such a process with the application of the "general principles of law". In my
()pinion, the true view of the duty of international tribunals in this matter is to
regard any features or terminology which are reminiscent of the rules and institutions of private law as an indication of policy and principles rather than as
directly impOrting these rules and institutions. 53

"

It empowers the Court to go outside the field in which states have expressed
their will to accept certain principles of law as governing their relations inter se,
and to draw upon principles common to various systems of municipal law. It
authorizes use to be made of analogies found in the national law of the various
states. It makes possible the expansion of international law along lines forged
by legal thought and legal philosophy in different parts of the world. It enjoins
the Court to consult a jus gentium before fixing the droit des gens. 51

In its advisory opinion relating to the Status of South-West Africa,
the International Court contented itself by saying that the "Mandates"
had hardly anything in common with several notions of mandate in
the national law except the name, and that it was not possible to draw
any conclusion by analogy from the latter, or from any other legal con52
ception of that bW.
But Judge McNair in his separate opinion gave
a positive formulation of the duty of the Court in this regard:
What is the duty of an international tribunal when confronted with a new legal
institution the object and terminology of which are reminiscent of the rules and
institutions of private law? To what extent is it useful or necessary to examine
what may at first sight appear to be relevant analogies in private law systems
and draw help and inspiration from them? International law has recruited and
continues to recruit many -:If its rules and institutions from private systems of
Jaw. Article 38 (1) (c) of the Statute bears witness that this p~ocess is still
active. . . . The way in which international law borrows from this source is not
by means of importing private law institutions "lock, stock and barrel", ready-'
made and fully equipped with a set of rules. It would be difficult to reconcile

48 See H. Lauterpacht, The Development of International Law by the Permanent
Court of International Justice (London, 1934), p. 82. Also see for criticism and an
opposite view, Julius Stone, Legal Controls of International Conflict (London,
1959), pp. 144-5.
49 See Briggs, n. 20, p. 48; and Lauterpacht, n. 48.
50 Pro(!es Verbaux, n. 47, p. 335.
51 Hudson, n. 5, p. 611. See also, for a similar view, Brierly, n. 23, pp. 63-64.
52 ICJ Reports, 1950, p. 132.

,
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It is clear, therefore, that while municipal law can be used as n
reservoir for international law, there are severe limitations in this process because of the fundamental differences in conditions in which the
two legal systems work. 54 The direction, as enunciated in clause (r.:),
leaves a large degree of judicial discretion. It is for the Court toappredate not only the validity of the application of a particular principle
of municipal law in the international field, but also the generality of
its acceptance among different legal systems of "civilized" nation.fir.
Although the Court's competence in the application of law has been
widened by Article 38 (1) (c) and it has in general not felt itself confined within the limits of law to be derived from conventions and
custom,56 it is well-nigh universal opinion that, "in its practice, the
World Court, as such, as distinct from some of its individual members,
has shown a marked reserve towards the general principles of law
recognized by civilized nations".57 As a rule, the two primary sources
of law-treaty and custom-have provided sufficient bases for decision,
and the main function of the "general principles" clause has been that
of a safety-valve to be kept in reserve rather than a source of law of
frequent application. The very comprehensiveness and ambiguity of
the power inherent in this authorization has counselled moderation in
its use. 58
Even so, the World Court has made use of this general power in
several cases. Thus in a number of cases the Permanent Court of International Justice proceeded upon "principles of international law",
or the "generally accepted principles of international law", or the
"general conception of law", or such other phrases without specification
of the sources from which they were taken.59 Similarly, the International Court of Justice, in the Corrfu Channel case, invoked certain
"general and well-recognized principles", including _"elementary considerations of humanity, even: more exacting in peace than in war",60
as substantiating the obligation of Albania to give notification of the
existence of a minefield in Albanian territorial waters. In the same
53

Ibid., p. 148.

54 See Rosenne, n. 17, pp. 422-3.
55

See Schwarzenberger, n. 20, pp. 43-45.

56 Hudson, n. 5, p. 612.
Schwarzenberger, n. 20, p. 46.
Lauterpacht, n. 25, p. 166; and Briggs, n. 18, p. 48.
59 Hudson, n. 5, p. 612; and Schwarzenberger, n. 20, pp. 46-47.
00 ICJ Reports, 1949, p. 22.
57

58
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case the Court allowed the use of indirect evidence because it is admitted in "aU systems of law and its use is recognized by international
d!ecisions".61 In the U.N. Administrative Tribunal case the Court
relied on the "well~established and generally recognized principle of
international law" according to which "a judgment rendered by a
judicial body is res judicata and has binding force between the parties
to the dispute" .62

There is hardly any doubt, as we shall see presently, that, both as
a matter of legal principle and as a fact of actual experienc~, the past
decisions of the InternatiOnal Court affect its future course of action.
They are evidence of what the Court considers to be the law and lIrc,
therefore, a reliable indication of its future attitude. In view of til ('SI'
facts, the formal declaration of the judicial decisions as "suhsidiary
means" does not alter their position, which is in s'Ubstantial degl"c('
identical with the sources enumerated in the first three paragraphs of
Article 38.6iJ
The meaning of "subsidiary", though not clear, would seem' to indicate that, if the principles drawn from conventions or custom or
"general principles" are clear, judicial decisions cannot be resorted
to; but for obvious reasons,as stated above, cases of such clarity are
rare. It may also be said that in the absence of any conventional or
customary authority, the subsidiary means can be decisive. Such a
case is rarer still,. There is always to be found in practice some, though
weak and conflicting, authority of custom or treaty. But even here the
"subsidiary means" may have to be used not as a substitute for, but
along with, or as auxiliary to, the other sources.6G It is in this sense that
the term auxiHaire used in the French text is happier and seems better
to convey the intentions of the framers of the Statute.67
While discussing the value of judicial decisions as a source of international law, we should not forget the limitations imposed by Article
Sf.) in this regard. The latter provision limits the effects of a decis'ion of
the Court to the case actually decided. We shall take an opportunity
to discuss the r&le of the World Court in the development of international law, in spite of these limitations of Article 59, a bit later. But
it may be remarked here that though it is legally true that the principles accepted or elaborated by the Court in a particular case are not
binding upon other states or upon the Court, there is nothing to prevent
them from showing authoritatively what international law is on a
particular point. Nor is there any written rule which can prevent the
Court from regarding them as such. It is their intrinsic power, and
the authority of the Court which has declared them, rather than the
declaration made in Article 38 (1) (d), that gives them their persuasive force. Thus, even though clause (d) has failed to mention, perhaps
inadvertently, the advisory opinions of the Court, that does not roh
them of their persuasiveness and authority in declaring the law.68
In practice, in an increasing number of cases, the World Court has
drawn sUPP'.)rt from its own previous decisions and advisory opinions.
In several cases, the Court has merely said "As the Court said in its

Judicial Decisions and Teachings of the Publicists
In its search for the applicable law and "for the determination of
rules of law" to be applied in a particular case, the World Court has
also been authorized to consider, as "subsidiary means", the "judicial
decisions and the teachings of the most highly qualified publicists of
various nations"; but this direction has been made specifically "subject
to the provisions of Article 59", which warns that "the decision of the
Court has no binding force except between the parties 'and in respect of
that particular case". Judge Hudson explains that:
(d)

Judicial. decisions and teachings of publicists are not rules to be applied, but
sources to be resorted to for finding applicable rules.63

Unlike the decisions of the national courts in Anglo-American jurisprudence which are binding in law, the decisions of international courts
are thus not supposed to be binding by themselves: they are merely
evidence of the existing international law. But, as we shall discuss
below, although there is a well-established assumption that the courts
merely "apply" existing law, this application .is not an "effortless interpretation of clear manifestations of the will of s'tates". It is in this
sense that, whatever the theory, they in fact become a "source" of law.
As Judge Lauterpacht observes:
[T]he distinction between the evidence and the source of many a rule of law
is more speculative and less rigid than is commonly supposed .... The imperceptible process in which the judicial decision ceases to be an application of existing
law and becomes a source of law for the future is almost a religious mystery
into which it is unseemly to pry .... In fact, the legal profession is not unduly
troubled by the phenomenon of the mysterious birth of an authoritative source
of law out of what is supposed to be no more than evidence of the existing
law.... It is of little import whether the pronouncements of ,the Court are in the
nature of evidence or a source of international law so long as it is clear that
in so far as they show what are the rules of international law they are largely
identical with it. 64

61 Ibid., p. 18.
62ICJ Reports, 1954, p. 53. For several examples, see Lauterpacht, n. 25, pp. 167 if.
~ Hudson, n. 5, p. 612.
64 Lauterpacht, n. 25, p. 21.
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65 Ibid.
66 See Stone, n. 48, pp. 137-8.
67 See Proces Verbaux, n. 47, pp. 332-6.
68 See Lauterpacht, n. 25, p. 22.
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Judgment No. 12",69 or "As the Court has had occasion to state in its
previous judgments and opinions",70 and so on, but at some other
times the position of the Court has been much bolder. Thus, in the
German Interests in Polish Upper Silesia (Merits) case, the Court
declared. "Nothing has been advanced in the course of the present
proceedings calculated to alter the Court's opinion (as expressed in
Advisory Opinion No.6) on this point."71 In the Greco-Turkish Agreement of December, 1926 case it stated: "Following the precedent
afforded by its Advisory Opinion No.3 .... "72 Without going into
detail, it may be noted that the new Court, like the old, has tried to
find support for its decisions on previous dicta of the Permanent Court
as well as on its own in several cases, such as Corfu Channel (both
phases), Reparation, US National in Morocco, Competence of General
Assembly, ReservatiOns, Nottebohm, UN Administrative Tribunal,
Right of Passage, and others.
As is of course clear, clause (d) of Article 38(1) of the Statute
refers not merely to the judicial decisions of the World Court but also
to the decisions of other international and national tribunals. In practice, however, the World Court has been more reticent in using the
decisions of arbitral tribunals as precedents. Thus, apart from the
Lotus, Polish Postal Service in Danzig, and Nottebohm (Preliminary
Objection) cases, the Court does not seem to have made specific reference to any decision of another international tribunal73 But it has
referred occasionally, though not very frequently, to arbitral practice
generally on a 8pecific issue. Thus, in the Chorzow Factory (Jurisdiction) case it referred to "a principle generally accepted in the jurisprudence of international arbitration, as well as by municipal COUrts".74
General references to other international decisions were also made in
the Eastern Greenland, Anglo~Norwegian Fisheries, and Reparation for
Injuries Suffered in the Services of the United Nations cases. 75
Although seldom cited by the two world courts, the decisions of
national courts may also serve, subject to limitations, as evidence of
national practice and, at times, as evidence of customary international
law. 76 In the Lotus case, in which conflicting judgements of municipal
courts were quoted concerning the jurisdiction of flag-states, the Court
cited some of the cases, but "without pausing to consider the value to
be attributed to the judgements of municipal courts in connection with

the establishment of the existence of a rule of international law". The
Court concluded that municipal jurisprudence was too divided to
give any "indication of the existence of a restrictive rule of internotionallaw".77 In his dissenting opinion, Judge Moore very well summed
up the position of the decisions of the national courts :
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Chorzow FactoTy case, series A, no. 17 (1928), p. 37.
Jurisdiction of the European Commission for the Danube, series B, no. 14
(1927), p. 37.
71 Series A, no. 7 (1926), p. 31.
72 Series B, no. 16 (1928), p. 15.
73 See Lauterpacht, n. 25, p. 15; and Rosenne, n. 17, p. 425.
74 Series A, no. 9 (1927), p. 31.
75 See Lauterpacht, n. 25, p. 16.
76 Briggs, n. 18, p. 49.
69

70

i
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International tribunals, whether permanent or temporary, sitting in judgment between independent states, are not to treat the judgments of the courts of one stntc
on questions of international law as binding on other states, but, while giving to such
judgments the weight due to judicial expressions of the view taken in the particular country, are to follow them as authority only so far as they may be found in
78
harmony with international law, the law common to all countries.

The Court also ref~rred to certain decisions of the municipal courts
80
in the Panevezys79 case and in the Anglo-Norwegian Fisheries case.

Teachings of Publicists
In the early period of modern international arbitration, as we have
noted in our historical introduction, because of the absence of an authoritative international jurisprudence, the Courts gave a prominent place
to the opinions of writers, whereas the latter generally ignored the
decisions of the courtS. 81 This position has come to be reversed in our
age. Thus, in spite of the enumeration of the teachings of the publicists
as a "source", though a "subsidiary source", of international law in
Article 38 of the Statute of the World Court, on no occasion has the
Court, as distinguished from dissenting or individual opinions of individual judges,82 referred to the writings of a single author as representing the teaching of the most highly qualified publicist. In the
Lotus case, the French Government endeavoured to prove the existence of a principle establishing the exclusive jurisdiction of the state
of the flag of the ship, relying inter alia on the teachings of the publicists. After a thorough inquiry into this French contention, the Court
declared that, "apart from the question as to what their value may be
from the point of view of establishing the existence of a rule of customary law, the writers did not fully or invariably support the French
77 Series A, no. 10 (1927), pp. 28-30.
78 Ibid., p. 74.
79 Series A/B, no. 76, pp. 19-21.
80ICJ Reports, 1951, p. 134.
81 See above, ch. 2.
82 In their dissenting or separate opinions, the individual judges, of course,
frequently refer to the writings of publicists. See, for example, Dissenting Opinion!]
of Judge Hudson in the Diversion of Water from the Meuse case [Series AlB,
No. 70 (1937), pp. 76, 77], Judge McNaiT in International Status of South-Went
Africa case (ICJ Reports, 1950, pp. 146 ff.); Judge Read in the Interpretati07~ of
Peace Treaties case (ICJ Reports, 1950, p. 235); and of Judge Azevedo in the
Asylum case (ICJ Reports, 1950, pp. 232 ff.)
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view".83 The Court did not refer to any particular author. It acted in
the same way in some other cases. In the Certain German Interests in
Polish Upper Silesia, it referred to the "much disputed question in the
'teachings of legal authorities' and in the jurisprudence of the principal
writers" as to the standing of the doctrine of litispendence as between
the courts of various countries. 84 In the Wimbledon case, the Court
referred to the "general opinion",85 and in the German Settlers in
Poland 86 case it pointed to "an almost universal opinion and practice";
both of these expressions seem to refer to the opinions of writers
though the Court did not make it clear. In the Nottebohm case (second
phase), the Court referred in general terms to the "tendency" which
prevails in the writings of publicists, and to the "opinions of writers",
but without mentioning by name any particular author. 87
Though it may be true, as Judge Weiss said in the Lotus case, that
"international law is not created by an accumulation of opinions and
systems; neither is its source a sum total of judgements, even if they
agree with each other", they certainly provide a useful evidence of
what the law is. In Weiss's own words they are "methods of discovering some of its aspects, of finding some of its principles, and of formulating those principles satisfactorily".88 But as Judge Lauterpacht
points out, the availability of the official records of the practice of
states and the collection of treaties has to a great extent reduced the
necessity for recourse to writings of publicists as evidence of custom.
Furthermore, the divergence of views among writers as well as their
national bias may render their teachings less usefuI.B9 In the Brazilian
Loans case, Judge Bustamante emphasized the importance of the time
and circumstances of a publicist's writing. As he observed:

the function of publicists as recorders of state practice, their role as
qualified interpreters of that practice can still be quite helpfuVll
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Writers of legal treatises just as much as anyone else, without wanting to and
without knowing it, come under the irresistible irrfluence of their surroundings, and
the requirements of the national situation are reflected in their thoughts and have
a great irrfluence on their teachings. 90

In spite of all these shortcomings, however, in cases though
admittedly rare - where the practice of Governments can be supplemented by unanimous or practically unanimous interpretation of the
writers, that will certainly add to the weight of the judgements and
opinions of the courts. While the other types of evidence have modified

Decision Ex Aequo Et Bono
Apart from the above-mentioned more or less conventional sources
of law to be applied by the international courts, paragraph (2) of
Article 38 of the Statute of the International Court of Justice empowers
the Court to "decide a case ex aequo et bono, if the parties agree
thereto". This provision, which has come to be followed in a considerable
number of treaties,92 must not be confused with general principles of
equity and good faith which form part of international law as, indeed,
of any system of law. As Judge Hudson declared in his individual
opinion in the Diversion of Water from the Meuse case:
What are widely known as principles of equity have long been considered to constitute a part of international law, and as such they have often been applied by
international tribunals. 93

No special agreement is necessary for the application of general
principles of equity because, as Lauterpacht observes, "rules of equity
are rules of law both in municipal law and in international law".94
Numerous international agreements instruct the international judge to
decide a matter according to "the principles of law and equity", or
according to "equity, justice, and the law of nations", or in similar
terms. The terms equity and justice are used in these arbitration conventions in the meaning of legal justice, and it is in this manner that
they are interpreted by arbitral tribunals.9'5 Thus, the AmericanNorwegian Arbitral Tribunal convened to decide Norwegian claims
against the United States "in accordance with the principles of law
and equity", declared:
The words "law and equity" used in the sp~cial agreement of Ig·21 cannot be understood here in the traditional sense in which these words are used in Anglo-Saxon
jurisprudence.
The majority of international lawyers seem to agree that these words are to be
understood to mean general principles of justice as distinguished from any particular system of jurisprudence or the municipal law of any state. llG
Lauterpacht, n. 25, pp. 24-25.
See Max Habicht, Post-War Treaties for the Pacific Settlement of International
Disputes (Cambridge, 1931), where he records nearly 50 such treaties. See also
United Nations Systematic Survey of Treaties, n. 10, pp. 116 ff. for enumeration
of several such treaties.
9'3 Series A/B, no. 70, p. 76.
See also C. W. Jenks, "Equity as a Part of the
Law Applied by the P. C. I. J.", Law Quarterly Revietv (London), vol. 53, p. 519.
9'4 Lauterpacht, n. 1, p. 65.
95 Ibid., p. 66.
ll'll Quoted by Ralston, n. 7, p. 53.
III

9'2

83 Series A, no. 10 (1927), p. 41.
84 Series A, no. 6 (1925), p. 20.
85 Series A, no. 1 (1923), p. 28.
86

Series B, no. 6 (1923), p. 36.

87 ICJ Reports, 1955, pp. 22, 23.
88 Series A, no. 10 (1927), p. 43.
89 Lauterpacht, n. 25, p. 24.
90

Series A, no. 21 (1929), p. 133.
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It is well known that, in various systems of law, equity has served as
a "catalytic force" to mitigate the harshness of law and keep its principles in harmony with justice. It is a similar function, says Judge
Hudson, that equity has been playing in the international field in the
development of international law, and in many a case international
tribunals called upon to apply international law have been guided by
considerations of equity in the process of finding the law applicable. 97
Schwarzenberger also expresses himself in similar terms:
Closer analysis of the international case law reveals how many of the rules of judicially evolved international law rest on this foundation [i.e. equity]. It appeal'S.
however, that the majority of international judicial institutions prefer to leave the
application of the jus acquum rule shrouded in mystery.98

Thus, though the conceptions introduced into the law as principles
of equity cannot be listed with definiteness, they cannot be discarded
merely because they are vague. It must be understood, however,
that they do not permit a judge to deviate from the path of law and to
pursue merely personal predilections. Their function is merely "to
liberalize and to temper the application of law, to prevent extreme
injustice in particular cases, to lead into new directions for which
received materials point the way".99 In the words of Professor
Carlston:
The role of equity in the international tribunal is to lead to a decision consistent
with justice in the particular circumstances of the case. but. nevertheless, within a
faithful application of legal principles. A tribunal may not rest its decision solely
on the grounds of equity, and particularly so in the face of established rules of law.
1]7 Hudson, n. 7, p. 103. Thus, in the Diversion of Wat.er from t.he Meuse case, the
Permanent Court 'seems to have relied on the well-known principle of equity,
viz "he who seeks equity must do equity", by holding that "the Court finds it
difficult to admit that the Netherlands is now warranted in complaining of construction and operation of a lock of which they themselves set an example in
the past". Judge Hudson made this point quite explicit in his Individual Opinion.
See. Series A/B, no. 70, pp. 25 and 73 ff. In the Mosul case, the Court relied on
the principle nemo judex in re sua for holding that the votes of the parties to
the dispute need not affect the validity of the resolutions of the League Council
otherwise requiring unanimity under Article 5 of the Covenant. See Series B.
No. 12 (1925), p. 31. Similarly, several arbitration tribunals have invoked the
principles of equity and justice. Thus, in 1923, an American-British tribunal held
in the East.ern Ext.ension Telegraph Company case that "no ground of equity"
required the United States to pay compensation for cutting a cable. In 1926,
the same court held that the Cayuga Indians had a "just" claim against the
United States. See quoted in Hudson, n. 5, p. 617. In the Costa Rican Claims
Commission it was recognized that the cases of the claimants must be adjudged
in "equity". See, for this and several other cases referred to, Ralston, n. 7,
pp. 53-57.
9'8 Schwarzenberger, n. 20, pp. 53-54.
9'9 Hudson, n. 5, p. 617. See also Lauterpacht, n. I, p. 65.
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... Nevertheless. equity may be resorted to in order to supplement
law. 1Oo
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It is in this sense only and under these limitations that u tribUllUI
may include principles of equity in the law which it applies evon ill
the absence of an express authorization to that effect. 10l In the em·H.' or
the World Court, however, Judge Hudson points out,although it: hUH
not been expressly authorized by its Statute to apply equity as distinguished from law, "Art. 3'8 of the Statute expressly directs tlw
application of 'general principles of law recognized by civilized nations'
and in more than one nation principles of equity have an established
place in the legal system". In view of this fact, he concludes that
under Article 38 of the Statute, if not independently of that Article, the Court ha:'J
some freedom to consider principles of equity as part of the international law which
it must apply,102

Adjudication ex aequo et bono differs from the ordinary judicial
procedure in that it is a species of legislative activity and can be
undertaken by a court of law only by special agreement of the parties
going beyond the simple submission of a dispute to the court. In an
ordinary judicial proceeding, as we have seen earlier, in the absence
of any stipulation to the contrary, the international tribunal is bound
to apply international law as it understands it, though principles of
equity can be and are employed to supplement or modify the existing
law. But the existing law is still the starting-point and cannot be
entirely disregarded. But when a tribunal is empowered to decide ex
aequo et bono, its discretion seems to be more unfettered. To use
again the authority of Judge Hudson:
In a case where the parties are agreed that it may decide ex ae'quo et bono, the
provision in the Statute would seem to enable the Court to go outside the realm of
law for reaching its decision. It relieves the Court from the necessity of deciding
according to law. It makes possible a decision based upon considerations of fair
dealing and good faith, which may be independent of or even contrary to the law.
Acting ex aequo et. bono, the Court is not compelled to depart from applicable law,
but it is permitted to do so, and it may even call upon a party to give up its legal
rights. 10S

This interpretation of clause (2) of Article 38 of the Statute is not
only widely accepted by writers, but supported by the history of its
introduction into the Statute. This paragraph, it may be mentioned,
did not exist in the draft submitted by the 192(} Committee of Jurists
Carlston, n. 3, p. 155.
Hudson, n. 7, p. 103.
102 Hudson, Individual Opinion in Meuse case, Series A/B, n. 70 (1937), p. 232,
103 Hudson, n. 57, p. 620. See also Hudson, n. 7, pp. 102-3.
100

101
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to the Council of the League of Nations. Subsequently, in a subcommittee of the Third Commission of the Assembly of the League,
Fromageot proposed that the words the general principles of justice
be added to the present clause (c) of Article 38 (1) to authorize "the
Court to base its judgment exclusively on considerations of equity". 104
Politis objected to this amendments' as, in his view, . the subcom,
mittee's opinion was "that the Court should have the right to apply
general principles of justice only by virtue of an agreement between
the parties",and he suggested that the text be made clearer. 105 In
order to satisfy the opinion expressed by Politis, Fromageot sug.;.
gested the insertion of a new paragraph at the end of Article 38 which
now stands as Article 38 (2).
It is clear, therefore, as Max Habicht points out, that the Assembly,
not content with the application by the Court of conventional and
customary international law, interpreted in the light of the general
principles of law and, supplemented by them, "wished to reserve the
possibility for the latter to base its decision exclusively on the general
principles of justice".lOG There is no doubt, of course, that the Court
is bound to take into consideration the principles of law so far as they
are in conformity with the admittedly indefinable principles of justice.
But under the power conferred by an agreement to decide ,ex aequo et
bono, the Court may disregard the law in force if it considers the lattel'
inequitable. It is in this latter sense that "adjudication ex aequo et
bono amounts to avowed creation of new legal relations between the
parties".107
It should not be imagined, however, that the enlarged discretion of
judges in such a case gl'ants them unlimited or al'bitrary powers.
However wide may be the powers conferred upon the judge, the very
nature of judicial process would disincline him from going beyond
certain limits. Moreover, as Lauterpacht remal'ks, the existing legal
position is seldom so unjust or unworkable as to induce the judge to
disregard it altogether in laying down new principles. Although a
judge empowered to decide ex aequo et bono has the freedom to disregard the existing legal rights, prudence would require him to consider the existing legal position as a convenient starting-point for effecting the necessary changes. lOB Judge Hudson also observes that a court
acting ex aequo et bono

cannot act capriciously and arbitrarily. To the extent that it goes outside the applicable law, or acts where no law is applicable, it must proceed upon objective considerations of what is fair and just. Such considerations depend, in large measurc,
upon the judge's personal appreciation, and yet the court would not be justifh:d ill
reaching a result which could not be explained on rational grounds.l Oll
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104 League of Nations, The Records of the First Assembly: Meetings of the Committees (Geneva, 1920), vol. 1, pp. 385-6.
105 Ibid., p. 403.
106 Max Habicht, The Power of a Judge to Give a Decision "Ex Aequo Et Bono"
(London, 1935), p. 21.
107 Lauterpacht, n. 25, p. 213.
108 Hersch Lauterpacht, Ftmction of Law in the Internati011,O,l Co1ltmunity
(London, 1933), p. 315.

All this discussion sounds more or less like an academic exercise
when we find that in not a single case has this power been conferred
on the International Court of Justice and rarely, if ever, on an arbitration court. There are obvious reasons for it. Such an extraordinary
power can be conferred only "if the parties agree thereto", a condition
justified by the gravity of the power to set aside the existing law.
Since the cases where one disputant desires a decision not according
to law are as frequent as those where both so desire it are rare, this
virtual absence of practical experience in this field is quite understandable.
It is this absence of useful judicial experience which has given the
case of the Free Zones of Upper Savoy and the District of Gex an unusual importance. In this case, a dispute arose between Switzerland
and France about the best method of implementation of Article 435 of
the Treaty of Versailles, which declared that stipulations in the earlier
treaties of 1815 and subsequent acts about the Free Zones of Upper Savoy
and Gex District were "no longer consistent with the present conditions"
and that it was for France and Switzerland to come to an agreement about
their future status. On 30 October 1924, the parties concluded a special
agreement in which the Court was asked (a) to pronounce whether Article 435 of the Treaty had the effect of abrogating the regime of the
Free Zones; and (b) in the event of failure of the parties to reach an
agreement about the status of the Free Zones in negotiations to be
conducted subsequently to the decision of the Court on the first question, to "settle for a pel'iod to be fixed by it and having regard to present conditions, all the questions involved in the execution of paragraph
(2) of Article 43'5 of the Treaty of Versailles". On 19 August 1929, the
Court gave, in an order, its decision to question (a), to the effect that
the Treaty of Versailles had not abrogated the regime of the Free Zones,
and accorded to the two Governments an opportunity to settle the question among themselves. The parties having failed to reach an agreement, the Court was called upon to decide the dispute giving effect to
the second part of the Special Agreement. In its order of 6 December
1930, the Court was sharply divided on the question of its powers under
that part of the Special Agl'eement. Rejecting the view propounded by
109 Hudson, n. 7, p. 620. For a similar view see Habicht, n. 106, p. 73, wherc he
further expresses a view that as all positive laws, particularly those in force
inside the state, reflect man's efforts to realize the principles of objective justice,
the ex aequo et bono procedure will, in practice, be identical with the application
of the general principles of law recognized by civilized nations.
24
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France, the majority of the Court (consisting of six judges, including the
President, with his casting vote) observed that

sovereign state, the €xercise of which must result in an alteration of the legal rights
and obligations of the parties.

even assuming that it were not incompatible with the Court's Statute for the Parties to give the Court power to prescribe a settlement disregarding rights recognized
by it and taking into account considerations of expediency only, such power, which
would be of an absolutely exceptional character, could only be derived from a
clear and explicit provision to that effect, which is not to be found in the Special
Agreement.

The authority given to the Court by Article 38 (2), viz to decide a
case' ex aequo et bono with the consent of the parties, according to
Judge Kellogg, "merely empowers it to apply the principles of equity
and justice in the broad signification of this latter word". For, had it
been intended "that this addition to the Statute should throw open
the doors of the Court to questions involving the making of agreements
between nations and the decision of disputes of a purely political
nature in accordance with considerations of political and economic
expediency, it is most improbable that this language would have been
deemed sufficient or have been used". In view of these considerations,
he declared that the words "all cases" and "all matters" used in Article
36 of the Statute should be taken to mean "all cases and all matters
susceptible of solution by the application of the rules and principles
set forth in Article 38". In the end he appealed that the prestige and
influence of the W orId Court and the
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The Court also pointed out that although the parties were free to
dispose of their rights, failing an express provision to that effect, the
Court did not have that freedom. Furthermoreas this freedom, being contrary to the proper function of the Court, could in any
case only be enjoyed by it if such freedom resulted from a clear and explicit provision, which is not to be found in the Special Agreement. 110

While agreeing with the majority opinion, Judge Kellogg went even
further, in his separate observations,111 in denying that the Court had
or could have the power to decide ex aequo et bono even with the
express consent of the parties.
In view of the need this Court was created to fulfill and of the

circumstances surrounding its organization, it is scarcely possible that it was intended that,
even with the consent of the Parties, the Court should take jurisdiction of political
questions, should exercise the function of drafting treaties between nations or decide questions upon grounds of political and economic expediency.

He quoted with approval the statement of James Brown Scott, the
distinguished American Scholar and one of the fathers of the Court, to
the effect that the Court was neither a branch of a Foreign Office nor
a chancellory, and that questions of a political nature should be excluded"
for a court was neither a deliberative nor a legislative assembly. It
neither made laws nor determined policies. Its supreme function was
to interpret and apply the law to a concrete case. "It was most certainly a court of this nature," Judge Kellogg emphasized, "and not a
branch of a foreign office nor a chancellory, of which the Jurists Committee drafted the Statute when they met at The Hague."
He rejected the precedents afforded by the Behring Sea and North
Atlantic Fisheries arbitrations "as arbitrations pure and simple" which
were not applicable to a permanent judicial court. "It is scarcely
possible", he felt,
that the rules found in Article 38 of the Statute would have been laid down, had
it been understood that this Court would be at liberty, not only to di.sregard the
legal rights and obligations of the parties, but to engage in exercising a power
which is exclusively within the competence of the treaty-making authority of a

110 Series A, n. 24 (1930), pp. 10-11.
111 Ibid., pp. 29-43.

,fi'l

confidence which it should inspire among nations as an impartial body, wholly detached from political influence, should not be decreased or jeopardized, as would
be the inevitable result of its assumption of jurisdiction over matters exclusively
within the domain of the political power of a state. It seems to me incontestable
that nothing could be more fatal to the prestige and high character of a great International Court of Justice than for it to become involved in the political disputes
pending between nations, questions which may arise because of economic rivalry or
racial, social or religious prejudices. No principle of law can be invoked for the
settlement of such -questions.

On the other hand, a strong minority of six judges saw "no sound
reason why the ~iberty enjoyed by the Court in settling every question
involved in the execution of Article 435, paragraph 2, is more restricted
than that which the Parties themselves would have enjoyed". They
felt that the Court was not prevented in carrying out its task under
Article 2 (1) of the Special Agreement and deciding about the nature
of the regime of the Free Zones in accordance with the changed circumstances.u2 The six judges, in other words, admitted that the
Court had the powers, if the parties agreed thereto, to disregard
existing international law and to apply other principles juris corrigendi
gratia. 1 13
The emphatic negative attitude of Judge Kellogg, and the doubts
expressed by the slender majority of the Court,114 about the compe112 Ibid., pp. 27-28.
113 Habicht, n. 106, p. 24.
114 According to Judge Lauterpacht, the doubts expressed by the majority in
this regard were possibly in deference to, and merely to satisfy, the emphatic
opinioL of Judge Kellogg, without whose concurrence it might have been dilIicuh
to reach a decision. See Lauterpacht, n. 25, p. 217; and idem, n. 108, p. 317.'
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tence of the WorId Court, or for that matter any international court, to
give a decision .ex aequo et bono when authorized by the parties in
that respect, has come to be criticized as too narrow an interpretation
of Article 38 (2) of the Statute. According to Judge Lauterpacht:

doubt, of course, that as the authority to decide ex aequo et bono is
exceptional and alien to the proper function of the Court, it must
find clear support in the language of the agreement. 125
But apart from this competence of the international courts to give
a decision ex aequo et bono, it may be pointed out, the issue of propriety,
as' we shall discuss in detail below, is likely to loom large in questions of such extraordinary jurisdiction because, as Judge de Visscher
has remarked, notwithstanding the provision in the Statute of the
World Court, the task ill befits an agency whose functions are essentially judicia1.l 26 Furthermore it cannot be assumed that becuuHe
states are prepared to seek a decision ex aequo et bono, the Court will
necessarily undertake to give such a decision. 127

The wording of Article 38 of the Statute, and general legal consideration, militate so
strongly in favour of the view that there is nothing to prevent the Court from deciding ex aequo et bono, if the parties so desire, that the doubts expressed by the
majority of the Court on this matter are hardly likely to secure general acceptance.

The function of the Court in this respect with the express consent of
the parties, he says, is not fundamentally different from that envisaged
in Article 38 (1) of the Statute. Given such an agreement, the decision rendered will be a strictly legal one, even if the agreement contains an authorization to depart from the existing law. As is well
known, in the international field the will of the parties is law, and
the courts will give effect to it even if it is in derogation of customary
principles of law unless, of course, it is of an immoral character or
runs counter to universally recognized principles of international law
of an absolutely binding character. In fact, Lauterpacht insists, even
if Article 38 did not contain its present last paragraph, the Court
would still be at liberty to give, at the will of the parties, a decision
ex aequo et bono by virtue of Article 38 (1) .115 In rendering a decision ex aequo et bono according to the wish of the parties, the Court
would be performing a judicial function. The law which it lays down
is not of its own creation, although it is of its own formulation. It is
the creation of the parties. To argue that a decision ex aequo et bono
is not judicial is to accept it as identical with diplomatic bargaining
and compromise in their questionable meaning. But, as stated above,
a decision ex aequo et bono is not a discretionary and arbitrary ruling. 116
The views of Judge Lauterpacht about the interpretation of Article
38 (1) are supported, among others, by Judge Hudson,117 BrierIy,l1!:!
Max Habicht,119 A. Hammarskjold,120 A. P. Fachiri,121 Julius
Stone,122 Shabtai Rosenne,123 and Charles de Visscher. 124 There is no
115 But see, for a contrary view, J. H. W. Verzijl, "The System of the Optional
Clause", International Relations (London), vol. 1 (1959), p. 599.
116 See Lauterpacht, n. 108, pp. 317-20.
117 Hudson, n. 5.
118 Brierly, n. 23, p. 269.
l19'Habicht, n. 106, pp. 25-27. Habicht quotes several writers in support of his
view.
120 A. Hammarskjold, "The P. C. 1. J. and the Development of International Law",
Jurisdiction Internationale (Leyden), 1938, p. 340.
121 A. P. Fachiri, The Permanent Court of International Justice (London, 1932),
p.106.

122 Stone, n. 48, p. 139.
123 Rosenne, n. 17, p. 269.
124 De Visscher, n. 46, p. 336.
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2. Claims in Regard to the Clarification and Codification
of International Law to Be Applied by the Courts
Thus we find that, apart from a general enumeration of "sources"
of international law, even the Statute of the W orId Court hardly clarifies or improves upon the previous practice in regard to the contents
of law to be applied by it in specific disputes. However, called upon
to apply international law, an international court is not only deemed
to know law, but, in the absence of any clear and codified law, is
under a duty to find it. In the fulfilment of this duty, which is not
materially different from the judicial process in the national field, the
Statute provides, as we have seen, certain insufficient guidelines. It is
clear that the jural materials to be taken into account by the international courts differ widely from those relied upon by the national
courts. There is also no doubt that the vague categories enumerated
in Article 38 of the Statute, and the absence of any clear statement of
law, leave comparatively more freedom in their choice for the applicable law. Furthermore, in the process of finding the law to be applied
in a particular dispute, an international court is not restricted to
divergent presentations made by the parties relating to it but may
make a wider research and take a view of the applicable law which
none of the parties has adopted. 128
Although this independence in its search for the applicable law
does not involve unbridled freedom, and an international court is
bound to look to definite sources, such as the international conventions,
precedents in international practice, continued practice of states, and
so on, it can hardly be said that these directions are always able to
125 See Lauterpacht, n. 25, p. 217.
126 De Visscher, n. 46, 337. For a similar view, see H. A. Smith, "Inter-state
Disputes in the American Supreme Court", Justice and Equity in the Internatio'n(l,l
Sphere (London, 1936), pp. 26-27.
121See Rosenne, n. 17, p. 271.
128 Hudson, n. 5, p. 605.
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direct properly. International law is still a comparatively underdeveloped, fragmentary, and nebulous system of law. As is well known,
because of its haphazard development, international law has always
suffered from lack of clarity and precision. In fact the absence of
agreed principles, or absence of agreement in regard to the contents
of the so-called established principles, partaking of a reasonable degree
of certainty, is a serious challenge to the very nature of what is called
international law. Thus an authoritative report prepared by the UN
Secretariat records:

the fact that the absence of clear and agreed principles of law and
consequent latitude or discretion of international tribunals would not
be helpful in inducing Governments to accept the obligations of
judicial settlement, the 1920 Committee of Jurists recommended the
Council of the League of Nations to proceed with the task of codification of international law. 1s2
While the need for progressive clarification and codification of international law for the purpose of simplifying the task of international
courts, as well as for creating confidence among states and consequent
advancement of judicial settlement of international disputes is appreeiated, there has been no lack of demand for the rejection of jurisdiction of international tribunals until this task (of codification) can be
successfully completed. Thus, Sir Erle Richards contends that
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There are only very few branches of international law with regard to which it can
be said that they exhibit ... a pronounced measure of agreement in the practice of
states. . . . While in most branches of international law there is a common basis of
agreement on principle, there is a wide divergence of practice in the matter of its
detailed application. This applies even to questions with regard to which, because
of the vast amount of existing practice, it has been customary to assume an almost
universal measure of agreement-as, for instance, on the subject of the law relating to consuls or to jurisdictional immunities of states. 129

So also, one of the greatest jurists of our time, Judge Lauterpacht,
remarks:
.. .once we approach at close quarters practically any branch of international law,
we are driven, amidst some feeling of incredulity, to the' conclusion that although
there is as a rule a consensus of .opinion on broad principle-even this may be an
overestimate in some cases-there is no semblance of agreement in relation to specific rules and problems. l30

.This lack of clarity and precision in the principles of .international
law not only makes the task of the international courts much more
difficult, but leaves the already hesitant states all the more sceptical
about submission of their disputes to judicial processes. There have
been cases where even the so-called like-minded states, instead of
submitting disputes about their legal rights and duties to an international court, continued to assert the law for themselves and had recourse to reprisals and other undesirable means. The result is that, as
Judge Lauterpacht rightly points out, the uncertainties, gaps, and.
obscurities of the law are not merely perpetuated, but feed and
grow on their own evil inasmuch as they are kept alive and magnified
by the conflicting assertions of the parties. The call for codification is
not, therefore, the product of legal perfectionism; it is an imperative
need of international society. lSI It is important to note that realizing
129 Survey of Interna.tional Law (Memorandum subl1).itted by the SecretaryGeneral in relation to the work of codification of the International Law Commission) (New York, N. Y., 1948), p. 7.
130 H. Lauterpacht, "Codification and Development of International Law", Ame1'ican Journal of International Law (Washington, D. C.) vol. 50 (1956), p. 17.
131 Ibid., p. 20.

no reference to a court can be made compulsory until the law of nations is defined
with greater exactness. The application of ascertained and recognized law is a task
which within limits may properly be entrusted to jurists, but the determination of
law in cases in which the usage of different nations .is not uniform, and indeed on
some points is directly opposed, and as to which no settled principles have as yet
found acceptance, is a task beyond the task of a judicial tribunal. Such differences
must be settled by international agreement before they can be dealt with by a judicial process.

Until international law could be codified with "sufficient exactness",
therefore, Sir Erle would reject any compulsory judicial settlement of
international disputes. ISS
In the absence of a "definite, written, and accepted law" which can
be applied to all controversies that come before an international court,
says H. A. Smith, any Government attempting to commit its' people to obligatory judicial settlement would be guilty of nothing
less than a breach of trust. It is absolutely bound to demand
that the Court, which is to pronounce upon the destinies of its people,
should be guided by a "definite body of rules" which has previously been
examined and approved by the law-making body of the nation itself.
It cannot give a blank order to a handful of lawyers of diverse nationalities, guided by nothing more definite than their individual ideas of right
and wrong. Before conferring obligatory jurisdiction on an international
court, Smith feels, two preliminary conditions must be fulfilled.. Firstly,
we must provide the court with a full, definite and universally accepted code of
international law which it can apply to all the controversies that come before it.
Secondly, we must prepare ourselves to undertake the task of solving in advance,
132 See P,'oces Verbaux, n. 47, p. 747. See, for a similar view, Survey of In/;ernational Law, n. 129, p. 8.
. 13S Sir Erle Richards, "The Jurisdiction of the Permanent Court of international
Justic", British Year Book of International Law (London), vol. 2, p. 2.

376

INTERNATIONAL COURTS AND CONTEMPORARY CONFLICTS

INTERNATIONAL COURTS AND APPLICABLE LAW

by universal and unambiguous agreement, all those unsettled questions of international law which experience teaches us to be the breeding ground of war.l34
In line with this train of thought, John Foster Dulles, in his memorandum to the Foreign Relations Committee of the US Senate, severely
criticizes the provisions of Article 38 of the Statute. "If the applicable
rule of international law is so uncertain that resort must be had to
alleged custom, teachings, etc", says Dulles "then the Court can
scarcely avoid indulging in a large amount of judicial legislation or
political expediency". Under these conditions, he suggests, the United
States should refrain from subjecting itself to the Court and make it
clear that

"
~

If the basic law of the case is not found in an existing treaty or convention, to
which the United States is a party, there sh~uld be prior agreement as to what are
the applicable principles of international law.l35

Pursuant to this suggestion, Senator Millikin introduced an amendment
to the Morse resolution in the US Senate, which called for the acceptance of the compulsory jurisdiction of the World Court, which would
exclude from such acceptance
disputes where the law necessary for decision is not found in existing treaties and
conventions to which the United States is a party and where there has not been
prior agreement by the United States as to the applicable principles of international
law.
Echoing the voice of Dulles, Senator Millikin declared that, there· being a great area of uncertainty in the field of international law,
We dare not give an unqualified acceptance of jurisdiction when we do not know
what the principles are th,at will rule the case. That is not rule by law. That is rule
by uncertainty.... It is the first measure of prudence on our part, to assure that
we shall have §ome idea of what the law is going to be. We should not commit the
destiny of this· country to a game in which the rules are made by the referee as he
goes along. 136

1\

I)

Fortunately, this amendment was rejected by the Senate, as most
of the Senators felt that it would give the United States a "veto" over
134 H. A. Smith, "Jurisdiction and Powers of an International Court", Annals
of the American Academy of Political and Social Science (Philadelphia, Pa), vol.
96, pp. 107-14. See also C. G. Fenwick, "Law, the Prerequisite of an International
Court", ibid., pp. 118-23; and idem, "Closing the Loopholes in Arbitration
Treaties", ibid., vol. 138, pp. 151-3.
135 CompuL~ory Jurisdiction: International Court of Justice, Hearings before a
Sub-Committee of the Committee on Foreign Relations, U S Senate, Congress 79,
session 2, S. Res. 196, p. 44.
136 See quoted in R. P. Anand, Compulsory Jurisdiction of the International
Court of Justice (Bombay, 1961), p. 63.
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the law which the Court might apply and was, therefore, against
Article 38 of the Statute of the World Court. 137
During the hearings before the Foreign Relations Committee of the
US Senate in 1960 on S. Res. 94, which proposed the deletion of the
Connally reservation from the US declaration accepting the jurisdiction of the World Court under the Optional Clause of its Statute,
strong objections were raised against the deletion of the reservation
on the ground, inter alia, that international law, as defined in Article
38 of the Statute, was "a rather nebulous body of rules" without
"specific guidelines" and that, therefore, the judges would be off "on
frolics of their own". Senator Hickenlooper stressed this again and
again throughout the hearings 138 and asserted that in the absence of a
clearly defined body of law, the International Court was only a "manmade sovereignty" from which there was no appeal and over which
there was no controJ.139 Without some statutory limitations, Senator
Hickenlooper feared, the Court may "arbitrarily decide things, just
willy-nilly as it pleases" and reminded a witness that "we still believe
pretty strongly in this country in the rule of law and not the rule of
man".140 While Senator Hickenlooper's contentions were strongly and
correctly opposed by several other witnesses,141 he found support from
Dean Manion, who not only agreed with him in denying the very
existence of international law, but declared that the World Court was
not "a law body at all",142
It is needless to say much to refute the inaccuracy and sweeping
nature of these latter statements. But while admitting the comparatively uncertain and ambiguous nature of international law, and without underestimating the value of codification so far as it can be
achieved, as we shall discuss below, let us re-emphasize that the problem is not entirely different from that found in the national field.
Thus, criticizing this excessive stress on the ambiguity of international
law and the need for its codification, Professor Briggs said:
American lawyers would shrink with horror from any attempt to define, for example, "due process of law" once and for all in every conceivable circumstance. And
137 See Congressional Record, vol. 92, pt. 8, Senate Proceedings, 2, August 194.6,
pp. 10698-704. See also Anand, n. 136.
138 The above-quoted words are also those of Senator Hickenlooper. See Compulsory JtLrisdiction: International Court of Justice, Hearings before the Committee on Foreign Relations of the United States' Senate, Congress 86, session 2,
on S. Res. 94 on 27 January and 17 February 1960, pp. 28-31, 67, 87, 196-9, and 218-19.
139 Ibid., p. 198.
140 Ibid., p. 31.
141 See testimonies by .Attorney General William P. Rogers, ibid., PP. 30-31;
H. W. Briggs, ibid., pp. 45-46; Senator Humphrey, ibid., pp. 87-88; John R.
Stevenson. ibid., p. 98; Quincy Wright, ibid., p. 111; and Stephen Schwebel, ibid.,
pp. 196-200.
142 Ibid., p. 219.
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yet our courts can acceptably determine whether due process was met in any particular case before them without laying themselves open to wild char~es against the
whims, "the judicial tyranny" or "man-made sovereignty" of the judges. 143

Institute of International Law as early as 1873',147 has occupied the
attention of the 1920 Committee of Jurists,148 was re-echoed by Politis
in 1924149 appears to have been accepted by the Assembly of the
League of Nations in 1928,150 and has again been shown considerable
attention in the writings of M. Siorat151 and Professor Julius Stonc.1r.~
According to this view,as Politis explained:
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Not much knowledge of the national law or the working of the
courts is required to appreciate the truth of Professor Briggs's statement. It is not, therefore, without a lot of reason that Professor Wright
declared that "international law is 'as stable and precise a body of
doctrine as is the constitutional law of the United States". Referring
to the fact that the American Supreme Court had upset nearly 39
precedents which were thought to be established in American constitutional law, Professor Wright said:
The International Court of Justice has certainly not been subject to the charge that
it has made new law as extensively as has the Supreme Court of the United States. 144

Furthermore, it is asserted that whatever difficulties may be found
in defining and stating the principles of international law, in practice
"the application of principles of international law to specific problems
submitted to the Court present few difficulties and uncertainties".145
As Judge Hudson observes:
The jurisprudence of international tribunals over a period of one hundred and
fifty years has proved that the application of international law is possible in disputes between states, even in the absence of what might be called a code of international law. 146

3. Claims in Rega.1-d to Non-Liquet
Whatever the theoretical difficulties in defining the principles of
international law and the practical possibilities of their application, it
is further stressed that owing to its recent origin, to the indefinite
character and scarcity of its principles, the sparsity of precedent, both
judicial and in the practice of states, and the constitutional difficulty
of creating new principles and modifying obsolete ones, international
law exhibits, more than any other system of law, considerable gaps
and deficiencies, with the result that a decision in accordance with the
law is in many cases not possible. The view that the scope of international judicial function is necessarily limited by the existence of
gaps and deficiencies in international law has been asserted time and
again in the writings of publicists and at international conferences, has
played a considerable part in the discussion of justiciability by the
143 H. W. Briggs, "Confidence, Apprehension and the International Court of
Justice", Proceedings of the American Society of International Law (Washington,
D. C.), 1960, p. 34.
144 Quincy Wright, Hearings, n. 138, p. 111.
145 Briggs, n. 143, p. 34.
146 Hudson, n. 7, p. 108. See also Nicholas Politis, The New Aspects of International Law (Washington, D. C., 1928), p. 69.

.In optional arbitration, where the terms of reference form his [judge's] law, ho
may not decide, without the formal consent of the parties, otherwise than in llCcordance with the law; if there is no rule applicable to the case, he must refuse
to give a decision. The same solution holds good for international justice so long
as it remains optional, even when it is given by permanent judges. 153

Specifically referring to Article 38 of the Statute of the World Court,
Politis observed that the Court "may find it impossible to judge, in
default of positive rules or of the principles recognized by civilized
nations .... The danger remains for the Court that it is obliged not to
give its judgement".154
When the 1920 Committee of Jurists discussed the problem of law
to be applied by the proposed Permanent Court, some members expressed an apprehension that the Court might be faced with the danger
of declaring a non-liquet on the ground that there was no law applicable to the dispute. As Hagerup said:
There might be cases in which no rule of conventional or general law was applicaole. A rule must be established to meet this eventuality, to avoid the possibility
of the Court declaring itself incompetent (non-liquet) through lack of applicable
rules. 155
.

It was chiefly for this reason, namely to avoid the possibility of a
non-liquet, that some members insisted upon inserting paragraph 3 of

147 See Lauterpacht, n. 108, pp. 51-56.
148 Proces Verbll>ux, n. 47, pp. 296, 307-20, 332, 336, and 338.
149 N. Politis, La Justice Internationale (Paris, 1924, pp. 84, 85, and 170.
150 Quoted in Lauterpacht, n. 108, p. 54.
151 M. Siorat, La Probleme des Lacunes en Droit International (Paris, 1959).
152 Stone, n. 48, pp. 153-64; and "Non-Liquet and the Function of Law in the
lnternational Community", British Year Book of International Law, vol. 35, pp. 124-61.
153 Politis, n. 146, p. 65.
154 Politis, quoted by Stone, n. 43, p. 156.
155 Proces Verbaux, n. 47, p. 2'36. See also the view of Elihu Root, who envisaged the possibility of the Court declaring itself incapable of giving a decision
on the ground that there was no law available, ibid, pp. 309-10. Loder and de
Lapradelle (ibid., p. 312) held that it was impossible to admit a declaration of
non-liquet by an international court as it would amount to a denial of justice
which it was necessary to exclude from an international court.
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the present Article 38 in the Statute.156 But perhaps in the minds of
others, even this provision was not sufficient to exclude the possibility
of gaps in the law. This seems, according to some157 observers, to be
one of the reasons why the Committee appended to its draft a resolution, urging, in the interest of "the extension of the sway of justice and
the development of international jurisdiction", the convening of an
international conference charged with reconciling divergent views on
particular topics of international law and "giving specific consideration
to those points which are not at the present time adequately provided
for"Y,8
This view about the incompleteness of international law has also
found direct or indirect expression in a long series of conventions. Thus,
following the General Act of 1928, a large number of treaties provide
that "in so far as there exists no such rule applicable to the dispute"
among the sources enumerated in Article 38 of the Statute of the
W orId Court, the tribunal shall decide ex aequo et bono. Others, after
enumerating the sources of law described in Article 38 of the Statute,
declare:

This rejection of non-liquet by positive municipal law is a legal phenomenon of so coge~t a nature, says Sir Hersch, "that it is only in
exceptional cases that the law finds it necessary to enjoin expressis
verbis upon the judge the duty to give a decision in any case whatsoever in regard to which he has jurisdiction". 161 Thus, the French Civil
Code goes to the extent of saying in Article 4 that

In any case in which the aforementioned legal bases are insufficient, the arbitral

This principle is accepted by other legal systems as well, including the
Anglo-Saxon system in which the novelty of action and absence of
precedent are not in themselves any bar to the decision of a case. 16:!
It is, therefore, agreed among all concerned that non-liquet is generally rejected in municipal law. If it is not precluded by express enactment, it is banished by custom.
The position is practically the same, according to several jurists,
even in the international field. Thus, Sir Hersch Lauterpacht observes:
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tribunal shall decide according to the legal principles which, in its opinion, should
constitute the rules of international law. It shall follow recognized doctrine and
legal practice in the matter.l 5 \1

The problem of completeness of the legal order, and of so-called gaps
in positive law, is, it must be mentioned, not one confined to international law. It is an ever-present problem in jurisprudence and legal
philosophy. There is no denying the inescapable fact, as has been pointed
out, that every legal system, whether national or international, does,
at any particular moment, "lack present rules determining many existing and future contingent conflicts".160 But though the question
whether law provides ·an answer to every conceivable question has
been widely discussed, the question whether the judge in the national
field is at liberty to refuse to give a decision on the basis of· an alleged
absence of a rule of law applicable to a particular dispute, has seldom
been an object of controversy. This has been answered, as Judge
Lauterpacht puts it, "with decisive determination, in the negative" for
the simple reason of establishing a community under the reign of law.
156 See statement by Phillimore, (ibid.,
would avoid the difficulty of "the blind
ibid., p. 345.
157 Lauterpacht, n. 108, p. 53.
158 See above n. 131.
159 German-Luxemburg convention of
this and such other treaties, Systematic
l6U Stone, n. 48, p. 158.

p. 332), who indicated that Article 36 (3 \
alley of non-liquet". See also Fernandes.

11, September 1929, Art. 5 (3). See, for
Survey of the Treaties, n. 10, pp. 119-20.

A judge who refuses to decide a case, on the pretext that law is silent, obscure
insufficient, may be prosecuted as being guilty of a denial of justice.

01'

Some other systems, while admitting that there might be "gaps" in
the positive law, provide the judge with a source of decision when
faced with cases of this nature. Thus, the Swiss Civil Code lays down
in Article 1 that
Where no written rule is applicable, the judge shall decide according to the existing customary law and, in default thereof, according to the rules which he would
lay down if he himself had to act as legislator.
Herein he must be guided by approved legal doctrine and the jurisprudence of the
courts.

The completeness of the rule of law-as distinguished from the completeness of
individual branches of statutory or customary law-is an a priori assumption of
every system of law, not a prescription of positive law. It is impossible, as a matter of a priori assumption, to conceive that it is the will of the law that its rule
should break down as the result of the refusal to pronounce upon claims. There
may be gaps in a statute or the statutory law as a whole; there my be gaps in the
various manifestations of customary law. There are no gaps in the legal system
taken as a whole.l6<l

The insistence on the possibility of international tribunals having to
refuse to adjudicate in some cases because of the absence of applicable
provisions of law, says Lauterpacht, derives its main force from the
so-called positivist doctrine, which, to say the least, has lost its hold
upon international lawyers. It is now well recognized that international
law both may and must avail itself of subsidiary sources for settling
161 Lauterpacht, n. 108, p. 62; but of. Stone, n. 48, p. 155.
162 Lauterpacht, n. 108, pp. 62-63. See also Habicht, n. 106, pp. 9-14.
163 Lauterpacht,

n. 108, p. 64.

382

INTERNATIONAL COURTS AND CONTEMPORARY CONFLICTS

disputes between states. In this sense, paragraph 3 of Article 38 of the
Statute of the World Court, which authorizes the judges to apply, in
the absence of conventional or customary principles of international
law, "general principles of law recognized by civilized nations", may
not be more than a declaration and confirmation of the previous practice. But the elevation of the "general principles" to one of the three
principal and formal sources of international law has definitely and
definitively "removed the last vestige of the possibility of gaps conceived as a deadlock in the way of the settlement of a dispute"yl4 It
not only made available to the Court without limitation the resources
of substantive law embodied in the legal experience of civilized mankind, but "inasmuch as the principle of the completeness of the legal
order is in itself a general principle of law, it became on that account
part of the law henceforth to be applied by the Court".165
The most indisputable establishment of the principle of the completeness of international law or the prohibition of non-liquet as a rule of
positive international law is further evidenced, according to Judge
Lauterpacht, "by an uninterrupted continuity of international arbitral
and judicial practice". A detailed examination of international arbitral
practice discloses that
With isolated exceptions, neither the parties to the proceedings nor international
tribunals have asserted the absence of a rule or principle of law essential to a
decision. Even in those exceptional cases they have not considered the absence of
a rule, or of a clear rule, to provide a ground for a refusal to give a decision at all.

This record of consistent rejection of the notion of non-liquet by international tribunals is particularly significant, says Sir Hersch, since
the inducements to invoke and rely on it is more pressing in the international field since here "the 'gaps' - in some of their current, though
not legal, connotations - are more ostensible and more frequent, In
a sense, they are the rule rather than the exception".166 From all these
considerations, therefore, he concludes:
It is not easy to conceive of a rule of principle of international law to which the
designation "positive" could be applied with greater justification than the prohibition of non-liquet.167

But the prohibition of non-liquet, explains Judge Lauterpacht, does
not mean that a court must not decline to give a decision .on any
ground whatsoever. "It only means that a court, otherwise endowed
with jurisdiction, must not refuse to give a decision on the ground that
164 Ibid., pp. 66-67.
165 H. Lauterpacht, "Some Observations on the Prohibition of Non-liquet and
the Completeness of the Law", Symbolae Verzijl (The Hague, 1958). p. 205.
166 Ibid., pp. 203-4.
167 Ibid., p. 206.
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the law is non-existent, or controversial, or uncertain and lacking in
clarity." In other words, a legal tribunal is - and must always be in a position to decide finally whether a claim is justified in law and
whether judgement must, therefore, be given in favour of the plaintiff or the defendant. 16s
Supporting Judge Lauterpacht's views, as stated above, Max
Habicht further observes that, as the principle forbidding the judge
to pronounce a non-liquet is recognized in the domestic law of all civilized nations, by virtue of Article 38 (1) (c), this principle applies
equally to the procedure of the World Court. In other words, not only
has resort to the "general principles of law" provided an inexhaustible store-house of legal principles, making the failure of SOUrceS
of law unlikely, but the Court has in fact been forbidden to find that
there is any such failure. 169
The principle of the prohibition of non-liquet was also accepted by
the International Law Commission, which, in its Draft Convention on
Arbitral Procedure submitted to the General Assembly, declared in
Article 12 that
The tribunal may not bring in a findillg of non-liquet on the ground of the silence
or obscurity of international law or of the C'ompromis. 170

Judge Lauterpacht points out that, in the Commission's view, although an express affirmation of this firmly established principle was
unnecessary, it was felt "that a self-evident principle which is valid
without saying so gains in effectiveness by being formally incorporated
as part .of codified law".l71 It is interesting to note that in 1953 the
Administrative Tribunal of the International Labour Organization also
expressly affirmed the non-admissibility of non-liquet. In tone with
the International Law Commission's draft, it declared:
One of the fundamental tenets of all legal systems is that no court may refrain
from giving judgment on the ground that the law is silent or obscure. 172

These generally accepted concIusions 173 have been challenged recently by a few well-meaning scholars. Thus, according to Professor Julius
Stone, ·there is nothing to show "as a general proposition of interna168 Ibid., p. 199.
169 See Habicht, n. 106, pp. 9 fl. and 68.
170 See Report (of the International Law Commission covering the work of its
fourth session) (New York, N. Y, 1952), p. 7. See also International Law Commission Yearbook, 1957, vol. 2, p. 13; and the report by George Scelle, ibid., p 8.
171 Lauterpacht, n. 108, p. 196.
172 Quoted, ibid.
173 See also John Fischer Williams, Chapters on Current International Law and
the League of Nations (London, 1929), pp. 50-51; Brierly, n. 117, pp. 55 and 6B;
and Karl Strupp, Legal Machinery for Peaceful Change (London, 1937), p. 10.
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tional law, that a tribunal can never refuse to decide a case on the
non-liquet ground".174 On the other hand, he feels, that an international
court "is not forbidden though it is also not compelled to declare a
non-liquet".175
Logically of course, argues Professor Stone, the prohibition of nonliquet cannot be proved. As is well known, the competence of a court
is limited not only in regard to parties, but in regard to the subjectmatter and the principles of law which it is authorized to apply. As
a matter of mere logic, therefore, it cannot be said that while a tribunal
may be limited in respect of the first two, it cannot conceivably be
limited in reslJect of the third.176
While admitting that non-liquet is generally rejected by municipal
law, he explains that such a position is easily understandable in the
national field because of the high degree of elaboration of the content
of the municipal law, of efficiency of its legislature, and of the sociopolitical integration of municipal societies. Hut municipal law analogy is not always valid in the international field. Thus, while compulsory jurisdiction of the courts over persons and subject-matter is
general in municipal systems, it certainly is not so internationally,177
The wide assertions about the functional completeness of international law, and the view of Judge Lauterpacht that "the international
judge must start from the principle that the essential function of international law is to prohibit war and to cause peace to reign", are rejected by Professor Stone as merely ideal pictures of what international
law and judicial power should be rather than propositions of positive
international law,178
The generally accepted view that non-liquet is, in any case, prohibited under Article 38 (1) (c), which ensures, in Lauterpacht's words,
"that there would always be at hand ... a legal rule or principle for
the legal solution of any controversy", is also, says Professor Stone,
not free from difficulties in so far as it is supposed to be valid and
applicable to the international legal order as a whole. Apart from the
fact that the Statute of the World Court is not binding on all states,
it is doubtful if Article 38 (1) (c) is binding, even for states parties
to the Statute, in proceedings before other international courts and
tribunals established under instruments which do not contain a corresponding provision, or in disputes which they have not agreed to
submit to an international court. Only subject to these difficulties and
limitations can it be said, as Sir Hersch does, that Article 38 of the
174 Stone, n. 48, p. 163.
175 Julius Stone, "Non Liquet and the Function of Law in the International
Community", British Year Book of International Law, vol. 35 (1959), p. 159.
176 Stone, n. 48, p. 154.
17'7 Ibid., pp. 154-5.
178 Ibid., pp. 157-9.
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Statute has elevated the principle of completeness of the legal system
(and consequently the prohibition of non-liquet) into a principle of
international law. 179
.But while thus arguing that the principle of the prohibition of non-liquet
cannot be supported on any logical, theoretical, or practical grounds,
Professor Stone is faced with a "paradox" that, in spite of all these
weaknesses of the principle, "in the thousands of cases considered during more than one hundred and fifty years of modern international arbitration, a non-liquet has not been squarely pronounced in a single case".
Strangely enough, he says, "even disputant states, never backward in
challen~ng impalatable awards on all other conceivable grounds, have
nevertheless resorted so little to a doctrine such as non-liquet which has
great powers of aborting or killing awards". The reasons for this reticence, however, he explains, ·are: (i) the wealth of other grounds for
challenging the awards; (ii) training of international arbitrators and
State legal advisers in municipal legal systems and their habit of carryingmunicipal law analogy to the international field; (iii) most of the
inter-state litigation being in adversary form,180 it permits 'a tribunal
to avoid the question of non-liquet; and (iv) voluntary nature of international adjudication which enables the states to weigh all the relevant
factors, including the state of law. The problem of non-liquet, he feels,
can be fully posed for clear determination only in a legal order in which
compulsory jurisdiction over future disputes has been fairly generally
accepted. 181
In view of all these considerations, Professor Stone insists that there is
nothing to indicate that "there is a rule of law prohibiting the declaration· of non-liquet". Lack of resort to non-liquet does lead to the conclusion that the "doctrine has not so far been accepted; it may warrant
the prophecy that non-acceptance will continue, unless compulsory advance submission is extended." But it may be too early, he thinks, to
declare as a general rule of international law, "that a tribunal can never
refuse to decide a case on the non-liquet ground". At the most, as he
declared in 1954, "there is, as it were, a potential non-liquet as to whether there can legally be a non-liquet".182
In the end he appeals for recognition that while for good reasons the
courts should not be obliged to declare a non-liquet in all cases where
there is absence or obscurity of the law, there is no reason why they
should be prohibited from declaring a non-liquet in all cases. Although
179 Stone; n. 175, pp. 145-7; and idem, n. 48, p. 161.
. 180 Under adversary form, it is said that the judge has only two choices: he
either finds the claim to be supported by an existing rule of international law,
or he does not. In the former case, the claimant wins; in the latter case the
defendant wins.
181 Stone, n. 48, pp. 162-3; and idem, n. 175, PP. 138 if.
182 Stone; n. 48, pp. 163-4.
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the courts may make adequate rules for a new problem, it may be
doubtful "that courts will have sufficient tact, foresight, and Wisdom to
make adequate rule for every future problem, however novel". The
final, most important, and practical issue of the whole debate, according
to the learned author, is:

conclusions. In the first instance, it may be pointed out that law is not
a mere collection of a limited number of rules, but a process of authoritative decision-making in which rules are formulated and reformuluted
according to different circumstances. We shall discuss the rMe of the
courts in the development of international law later. It may be stated,
however, that their work does not consist in a mere effortless applicution of certain pre-established rules. In the process of interpretation nnd
application of rules to concrete facts, new rules are made and several
existing rules discarded. It is, therefore, difficult to imagine, despite
the above-mentioned scepticism, that a court may not be able to find
out law to be applied in a case, which it may formulate by analogy 01'
draw from the "general principles". Furthermore, it is admitted by these
learned scholars that, in practice, non-liquet has never been a serious
problem. While agreeing with Professor Stone that the courts are not
always the most suitable agencies for developing the law in the present
dynamically changing times and that we must establish other agencies
for this purpose (as we shall see below), it is submitted that they should
be given as much work as possible. The "chaotic play of selfish interests",
which he suggests, has already brought the world on the verge of a possible nuclear catastrophe. It is doubtful if courts can do any harm. If
anything, they may help remove some of the present tensions and provide an important means for the development of international law. There
is of course no surety that they will develop a perfectly sound law. Their
conclusions must, indeed, be subject to constant testing and retesting,
revision and readjustment. Those that cannot prove their worth and
strength by the test of experience may be "sacrificed mercilessly and
thrown into the void".187 But in the absence of other efficient procedures
for the adjustment of law, there is no reason why the society should be
deprived of a conscientious, slow, but effective, law-making by a few
wise jurists who are representatives of the international community.
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Will the progress of international law in the new fields thrown up by our present
dynamically changing world be safer in the hands of tribunals enjoying wider compulsory jurisdiction and prohibited from deciding for lack of law, than it will be
if left to be worked out in the play of practice, including of course the possibilities
of conflict, negotiation, and compromise? 183

Professor Stone feels that it may be better to leave the development
of law to the "chaotic play of selfish interests" because more knowledge and experience might be available in this process for reaching a
compromise. On the other hand, it may well be an ill service both to the
long-term abatement of conflict, and to the chances of growth of a body
of law, prematurely to give one disputant an armour of legal right to
repel demands for compromise whose merits may only be properly
assessable as later knowledge and experience accumulate. A court may.
by confirming the unjust status quo, set back the development of law.
This is particularly so in the absence of an international legislature
to correct judicial errors and of any supranational power to enforce
the decisions of the courtS. 184
Thus "to leave open the possibility of a non-liquet", he elaborates,
"is not to suggest that the declaration of a non-liquet should become
a regular, or even frequent, course; it means only that there may be
some cases, none the less important because they may be a minority,
for which no other wise solution is at present available",185
The above conclusions are supported by Professor Verzijl, who, rejecting the views that law cannot be supposed to be incomplete, or that
non-liquet is absolutely prohibited, observes:

4.
I cannot help feeling that the understandable wish to see all international disputes
settled by the court induces the advocates of such theories to indulge in the belief
in a legal system without lacunae which is nothing more than a fata morgana. And
I cannot help asking whether it would not be preferable, should the occasion arise,
to state overtly that a particular conflict situation is not governed by any demonstrable positive rule of law, rather than to produce a judgment rendered by a
"majority" of seven votes to seven, with thirteen separate or dissenting opinions
attached to it.1 86

While appreciating the cogency of some arguments of these learned
writers, it must be said, however, that it is difficult to subscribe to their
163 Stone, n. 175, pp. 140 and 149.

184 Ibid. Also Stone, n. 48, pp. 163-4.
185
186

Ibid., p. 140.
Verzijl, n. 115, p. 600.

See also, for a similar view, de Visscher, n. 46, p. 232.

Claims in Regard to the Inapplicability of the Present System of
International Law
Apart from the above-mentioned theoretical, and more or less academic,'objections in regard to the application of law, the most serious challenge to the present system of international law to be applied by the
courts has come now with the rise of some Communist states and the
emergence of several Asian and African countries. With the active participation of these widely divergent countries as full and equal members
of the international society, it has become, for the first time in history,
a true world society. Though most of these states are weak and underdeveloped, their importance to the maintenance of public order in tho
present tension-ridden pi-polarized world can hardly be exaggerated.
l87 BenjaminN. Cardozo, Th;e Nature of the Judicial Process (New Haven, Conn.,
1961), p. 22.
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It has Come to be claimed that the existing or traditional international
law, highly ambiguous as it is, even if it can be ascertained, should not
always be applied. It is argued that conditions-social, political, economic, and technological-under which the traditional law took its birth
and developed have been "absolutely changed with the result that it has
become outmoded and requires a complete overhaul.
In the first place, it is pointed out, what has been called the "geography" of international law has radically changed. "The creation of
international law was no longer the prerogative of countries bearing
the cultural heritage of the West but the commOn task of all the members of the international community."188 Secondly, while earlier this
law had been formed in a comparatively homogeneous international
community, this is no longer the case and new problems have arisen in
determining relations between states with diverse political, economic,
and social relations. A question has, therefore, come to be raised as to
how far these "new" states are bound by that law which they did not
help create, and which very often runs counter to their interests and
aspirations.189 Furthermore recent scientific and technological developments have made the world absolutely interdependent. It is, therefore, stressed that international law must be responsive to the needs of
the new factual situations to which it is being applied. It should reflect
a consensus of the entire world community, including the Communist
Powers and the newly emerging states. If not, the principles
of law would necessarily appear antiquated, and would furnish an
insufficient basis for the solution of international problems. It is, therefore, said that unjustified and harmful political considerations should
be eliminated and that law should be modified so as to reflect the essential
principles of the United Nations Charter, which are necessary for the
preservation and advancement of human dignity.

the light of moderTl circumstances and changed conditions must be encouraged. There is no doubt that such clarification and reformulation,
if achieved, would allay, to a great extent, the fears of states about the
law that the international courts are likely to apply. Furthermore, rodiscussion and restatement of law with the active participation of the
newly independent states will blunt, to a large degree, the criticism
of these states that the present international law is an "alien" system
developed without their participation by those who were their political
and economic masters. It will give them psychological satisfaction-and
the problem is to a large extent psychological-of participating in the
creation of the law that they are supposed to observe. 19o It is in this latter
sense that, whether or not binding codes result from the work of the
Sixth Committee of the General Assembly, of the International Law
Commission, and of international conferences, such as on the law of the
sea, they can be seen to have great and useful significance.
It must, however, be understood that even if progress in the codification, systematization, and development of law is essential in the advancement of the rule of law, "the chances of achieving this over any
wide area in the near future are negligible".191 In the presence of the
present "politico-ideological" disputes between the democratic and Communist states on the one hand, and "politico-economic" differences between the Western .states and the underdeveloped states of Asia and
Africa on the other, the possibility of any far-reaching agreement OIl
the controversial subjects of international law is indeed remote. The
failure of the two conferences on the law of the sea to reach agreement
on the limits of territorial waters is a timely warning against anyoverambitious scheme about the codification of international law. In fact, even
the greatest supporters of codification admit that,
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POLICIES AT STAKE
The uncertain, controversial, fragmentary, and in several respects outmoded nature of international law, as we have discussed in detail above,
can hardly be denied. Every attempt, therefore, to clarify and reformulate the principles of international law, whether by (private) juristic
restatement or by agreed codification by states themselves, must be
welcomed. So also careful review of the content of international law in
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as a rule, universal acceptance of the results of codification can be achieved in the
international sphere only at the risk of making it nominal and retrogressive. This
is so in particular in periods when political divisions in the world and the conflict of some fundamental notions of law as between groups of states render impracticable, in most matters, any attempt to achieve generally agreed statement or
development of law.192
Moreover, as Professor Julius Stone points out, even' if codification
succeeds in producing an operative document, this may be subjected to
further uncertainties. First, the parties to such a multilateral convention may attach far-reaching reservations. Second, once embodied in

188 See Radha Binod Pal, "Future Role of the International Law Commission in
the Changing World", United Nations Review (New York, N.Y.), September 1962,

Columbia Law Review (New York, N. Y.), vol. 62 (1962), p. 1153; and George

p. 31.

M.

189 Ibid. See also Radha Binod Pal, "The International J;.aw in a Changing WorM',
All India RepOTter (Nagpur), vol. 48, Journal Section, p. 92; Brierly,
n. 23, p. 44; and N. C. Sen Gupta, "Peace and Law", Indian Law Review (Calcutta) , vol. 6 (1953), pp. 81-83.

100 See W. Friedmann, ''The Changing Dimensions of International Law",
Abi-Saab, ''The Newly Independent States and the Rules of International
Law: An Outline", Howard Law Journal (Washington, D. C.), vol. 8 (1962), p. 1()(J.
191 Julius Stone, "The International Court and the World Crisis", Internaticmal
Ccmciliaticm (New York, N. Y.), no. 536, p. 46.
Hl2 Lauterpacht, n. 24, p. 38.
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a treaty, the life of a rule of law may come to depend on the life of the
treaty, and "treaties are notoriously friable", subject to termination
under controversial and indeterminate doctrines, such as the clausula
rebus sic stantibus. Third, in spite of the illusory certainty and imagi..
nary clarity of the codified law, "treaty formulation is subject inevitably to the vast network of doubt, conflict and confusion which accompanies the process of interpretation of treaty texts". Fourth, since treaties are binding only on states which accept them, codes accepted only
by some states may produce the result that thereafter two legal regimes
on the same subject-matter exist instead of one-one of the code and
one of the pre-existing customary law. Fifth, in an era of rapid, almost
revolutionary change, even the most up-to-date and adequate codification may involve the risk of stopping the growth of the developing international law and freezing the present insights and solutions. 193
In view of all these facts, Judge Charles de Visscher, while observing
that "today the chance of codification of international law on a universal scale is nil", goes on to remark:

factorily completed will, therefore, be to accept the policy of defeatism.
As the British Government stated as early as 1929, in a memorandum
issued at the time of its acceptance of the Optional Clause of the World
Court's Statute, the objection to the acceptance of the jurisdiction of the
Court on the basis of the uncertainty of international law-
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The gap between the conception of law which confront each other in the General
Assembly of the United Nations, even on the most fundamental points, has become
so wide that any further enterprise of this order must be regarded as a danger
to the progress of international law. 194

It is difficult to subscribe to such a pessimistic view. 195 Even without
expecting overambitious results and without being impatient it might
still be deemed essential to continue the efforts to codify and reformulate the different branches of international law, not only for the purpose
of clarifying and modifying the present principles, but in order to reach
agreement, as far as possible, in regard to controversial rules. Furthermore, as we have mentioned earlier, it will give the newly independent
states an opportunity to participate in the making of the law and contribute to its development on the basis of their own legal systems and
civilizations. More important, it will help secure a wider and more
sincere acceptance of the present system of international law. 196
However, considering the present deteriorated conditions of the ColdWar struggle, the changing nature of the international society after the
rapid (and still incomplete) process of emancipation of new states, and
vast technological developments, codification of law is bound to be a
slow process. To tie up the jurisdiction of international courts and reject it until the process of codification can be successfully and satis-

if pressed to its logical conclusion, really means that the Optional Clause should
not be signed until such time as international law has been codified to such nil
extent as to leave no room for uncertainty as to what it is in relation to any subject. This would mean that this country must postpone the acceptance of the obligation to have all justiciable disputes determined by an International Court, for
a period the length of which it is impossible to determine.197

In practice, as we have mentioned earlier, the application of law to a
concrete case presents much less difficulties 'and uncertainties than are
to be found in attempts to codify them. The attempt to give verbal precision even to well-accepted principles of international law, it has been
shown, stirs up state anxieties concerning future hypothetical situations
which might otherwise not arise until practice has gone some way to
settle the matter,198 Whereas in a codification conference these hypothetical situations may give rise to new conflicts, impairing, to some
extent, the authority of the well-established principle itself, a concrete
case can be easily settled by a court of law.
Moreover, as we shall see below, the r81e of the international courts
in the development of international law, though necessarily limited, is
undoubtedly important. The fiction that courts do not "make" the law
but only "discover" or "reveal" what was already implicitly a rule of
law, can be no more plausible internationally than it has been nationally
since the penetrating analyses of Holmes, Cardozo, Geny, and other
masters. The judges do not pick their "rules of law full-blossomed from
the trees".199 In their search for the applicable law in particular disputes, in spite of all their limitations, there is left a lot of discretion and
freedom for the "creation" of new law. Whatever the theory, "the fact
remains that judicial law-making is a permanent feature of the administration of justice in every society".2oo
Tnus, Professor Brierly observes:
In any system of law the function of the judges is not merely to apply a rule to
facts, but actually to formulate a rule which he may apply. In other words, the
complete separation of the legislative and judicial function is something that exists
in the imagination of constitution makers, but not in the nature of things.... Tho

193 Julius Stone, "On the Vocation of the International Law Commission",
Columbia Law Review, vol. 57 (1957), pp. 19-21.
194 De Visscher, n. 46, pp. 147-8.

195 See Shabtai Rosenne, "The International Law Commission, 1954-1959", British
Yea.r Book of International Law, vol. 36. p. 157.
196 Ibid., pp. 157-9.
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197 See Misc. No. 12 (1929), Cmd 3452, paras 12 and 13.
19'5 See Stone, n. 193, pp. 18 and 29.
199 Cardozo, n. 187, p. 103.
200 Lauterpacht, n. 25, p. 155.

31m

INTERNATIONAL COURTS AND CONTEMPORARY CONFLICTS

INTERNATIONAL COURTS AND APPLICABLE LAW

act of the court is a creative act in spite of our conspiracy to represent it as something else. 201

So also, Hambro, a former Registrar of the International Court oJ:
Justice, finds the World Court

There is no doubt that the limits for the judge are narrower. He
legislates only between gaps and fills the open spaces in the law. In the
international sphere the problem is all the more stringent because of
the necessity of caution and restraint called for by the admitted sovereignty of states and the voluntary nature of the jurisdiction of the international tribunals. It is not, therefore, unnatural to find the members
of an international tribunal vigorously dismissing any suggestion that
they have indulged in acts of legislation. Thus, we find the World Court
repeatedly affirming that its task is to interpret treaties, not to rewrite
them. 202
In spite of all these limitations, however, within the confines of these
open spaces, "choice moves with a freedom which stamps its action as
creative. The law which is the resulting product is not found, but
made."203
The conception of international tribunals administering in a mechanical fashion obsolete rules of law is far from truth. International tribunals are in fact in a more favourable position to find ways and means
to prevent law from becoming an instrument of oppression, as they are
hampered by a comparatively small number of hard and fast rules and
are in a better position to exercise the law-creating function in a spirit
of progress. The fact that the courts have in fact proved equal to this
task in the international field is testified to by competent observers. Thus,
referring to the International Court of Justice, Shabtai Rosenne asserts:

fully aware of the need for, and the possibility of, developing internatiom\l law 80
that it shall not become a strait jacket to stop, prevent, or slow down tho hOllOficial development of international law concepts. Thereby the Court has taken Hfl
place at the front of the organs which will make of international law in tho
future a living, growing body of rules, developing with the necessities of the prosent-day international community.205
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Of course, the record of the World Court speaks for itself. But it is
not difficult to find sometimes in the Court itself an expression of this
need and duty of the Court to develop the law according to changed
circumstances. Thus, referring to the problem of colonialism, Judge
Moreno Quintana said in the Right of Passage over Indian Te'rritory
case:
judge of its own law-the United Nations Charter-and judge of its own agcthe age of national independence-the International Court of Justice cannot turn
its back upon the world as it is. "International law must adapt itself to political
necessities", said the Permanent Court of Arbitration, in its aW<lrd on indemnities
to Russian individuals (11. XI. 1912).206

As

In view of these facts, when the chances of large-scale codification of
law are dim and the growth of law by custom is slow and uncertain, this
method of law-making is of special importance and ought to be encoureged. While helping forward codification so far as it is possible, as we
have submtted above, let us not suppose that codification is the only
way to progress. We have the World Court, and we can establish the
other courts; let us give them as much employment as international
conflicts require and let us give Governments faith in judicial processes
and persuade them of their usefulness, apart from other things, in the
development of international law. Cautious progress by judicial decisions, subject always to the possibility of correction on particular points
by actions of states principally concerned, seems, as Fischer Williams
pointed out, to be the line of least resistance in this field. 207

The Court has introduced an element of healthy dynamism well matching the new
trends of international organization and the requirements of international society.
It displays no signs of moribund conservatism and excessive formalism said to be
characteristic of the lawyer. Far from it. Many of its pronouncements are marked
by vigour and zeal to bring the principles of the law and its application into harmony with present-day necessities.
Taking its cue from the practice of states and from arguments advanced before it, Rosenne goes on to tell us, the World Court "has
shown its awareness of the unsatisfactory features of classic international
law and has been conscientious in readapting that law to the requirements of modern international life".204
201 J. L. Brierly, "The Judicial Settlement of International Disputes", in H.
Lauterpacht and C. H. M. Waldock, eds, The Basis of Obligation in InternationaZ
Law (London, 1958), p. 98.
202 Interpretation of Peace Treaties case (second phase), ICJ Reports, 1950, p.
229; and Rights of U. S. Nationals in Morocco case, ICJ Reports, 1952, p. 196. See also
Lauterpacht, n. 25, p. 155.
203 Cardo:z;o, n. 187, p. 115.
204 Rosenne, n. 17, p. 13.

Protest about the Application

~!

of Existing International Law Exaggerated

While fully realizing the desirability of the development of international law, however, it must be mentioned that the contemporary strong
protests against the present system of international law, as we have seen
above, and the demand for its modification before it can be applied to
205 Edvard Hambro, "A Case of Development of International Law by the I. C.
J." in George A. Lipsky, ed., Law and Politics in the World Community (Stanford, Calif., 1953), pp. 243 ff.
21111 ICJ Reports, 1960, p. 91.
207 See Williams, n. 173, pp. 56-60.
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international controversies on the one hand, and the equally strong insistence on the authoritativeness of the existing rules of i.nternational
law and consequent maintenance of the statUs q'l.LO on the other, are the
result not only of exaggeration but of a lack of proper understanding of
the true position that law plays and is expected to play in the presentday world. The basic fallacy underlying both these views is their complete focus on "normative-ambiguous rules and putative inter-relations
of such rules", rather than on the comprehensive world social process
in which these rules are created and are being continuously recreated.
It is apparent that decision-makers in the international field are not concerned wth rules in vacuo, but with rules in action-with the making,
or influencing, specific decisions with a specific purpose having a designed effect. In other words, "law" and "policy" are not distinct and
"every application of general rules, customary or conventional or however derived, to specific cases in fact requires the making of policy choices".208 Evidently, "the behaviour of decision-makers in the world power
process is influenced by many variables, environmental and predispositional, other than legal rules", in making authoritative decisions. It is
therefore, as Professor McDougal has persuasively shown, not merely
formulations de lege ferenda, but even applications de lege lata that require policy choices. "In the process of decision-making in the world
arena, the technical rules that constitute the lex lata are continually being defined and re-defined in the application of policy to ever-changing
facts in ever-changing contexts." The reason why this must be so, can
be easily understood by looking at the imprecision of such important
concepts in international law as state, intervention, jurisdiction, equality,
recognition, denial of justice, aggression, neutrality, self-defence, expropriation, domestic jurisdiction, etc.209
The inadequate conception of international law merely as a body of
rules, has led the Asian-African countries on the one hand, and Western
countries on the other, to make sharp and unreal distinction between
"law" and "policy", between formulations de lege lata and formulations
de lege ferenda. As we have said earlier, the technical rules do not make
precise and comprehensive reference to the several factors which in fact
influence the course of decisions in the international arena. In the process of authoritative dEjcision-making, rules are continuously being
created and recreated according to the particular circum,stances. Whatever might have been the position of "new" states before independence,
after achieving independence, having emerged as full and equal members of the international community, they not only can but are exercising their full pressure in reshaping and renovating some of the old con208 Myers S. McDougal, "International Law, Power and Policy: A Contemporary
Conception", Rec'Ueil des CO'UTS (Leyden), 1953, p. 155.
209 Ibid., p. 156.
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cepts of internationil1 law according to the changed circumstances. Their
role as decision-makers in the United Nations and even outside of it in
remodelling the present system of world order has become increasingly
important. Under these conditions, they have in fact considerably lo.%
to complain of than their protests would indicate.
On the other hand, in spite of the alleged "authoritativeness" and
illusory stability of the existing "rules" of international law, the everchanging concept of law, particularly international law, has got to he
Understood by those who are trying hard to maintain the status quo even
when the balance of forces has absolutely changed. International law I
like national law, is not a mere body of unimpeachable authoritative
rules but is, as we have said earlier, the whole process of authoritative
decision-making which, by its very nature, is bound to be affected and
modified by the changing nature of decision-makers, their perspectives
and interests.
Law has never remained static. The challenges to the present world
legal order are, however, of a new magnitude. The advent of new weapons of destruction capable of shattering the whole globe, and the continuously developing modern technology, has already established an
inescapable interdependence in fact of all peoples everywhere, despite
their formal adherence to the concept of independence. The absolute
interdependence of nations in regard to peace and war has, of course,
become too apparent. A war which concerns only the states directly
involved is no longer conceivable. Similar is the position in the economic
field. Not only are the small, poor, and underdeveloped states dependent upon the help of the advanced industrial nations for their development, but the latter need the former for procuring raw materials and
for the consumption of their products. Without active co-operation between the two groups of countries, peace may indeed be as seriously
threatened as by the present ideological and power struggle between the
two rival power groups. Thus, referring to the steadily widening gulf
between the countries with a high and low standard of living, the former
Secretary-General of the United Nations, Dag Hammarskjold, pointed
out that this was one of the most dangerous trends of the present situation, "more dangerous in the long run than the conflicts that so monopolize our attention today".210
The classical traditional law of nations, created by, and for, prosperous, industrial nations, with strong liberal, individualistic features, is no
longer suitable for the present heterogenous world society in which
states, in spite of their economic and ideological differences, have become
absolutely interdependent with respect to all major values. It haS' not
only become necessary to establish a world public order to save the
world from the danger of its plunging into the holocaust of an atomic
210 Quoted by Bert V. A Rolling, Interna,tional La,w in a,n Expanded World
(Amsterdam, 1960), p. ix.
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missile war, but it is essential that the public order should harmonize
with the growing aspirations of the overwhelming numbers of peoples
of the globe. Without unduly emphasizing the differences between the
Eastern and Western cultures, philosophies, and legal systems, therefore,
it is essential to discover common values and to adopt principles that
conform to the common ideals of all mankind. It is necessary, therefore,
to reappraise and adjust the present system of international law in the
light of these new conditions and new demands. 211 International law
must serve community welfare rather than act to impede the realization
of widely shared goaIs. 212
What is suggested is that in order that international law might be
effective in the present-day world in fulfilling its required. purposes,
it is necessary that it be in conformity with the changed conditions and
supported by general opinion so that Govermnents and peoples may appreciate that its observance is in their own interests, and that the power
equilibrium is such that policies aimed at achieving contrary interests
though the violation of the law are likely to be faced by insuperablE'
opposition. 2 1 3 As has been well said:
The effective authority of any le~al system depends in the long run upon the underlying common interests, reflected in continuing pre-dispositions tct support the prescriptions and the procedures that comprise the system. 214

PAST PRACTICES
Scepticism of States toward Applicable Law
The underdeveloped state of international law, the ambiguous and
controversial nature of its principles, and lack of any proper means to
develop it, have been some of the important factors which affected the
course of the development of international adjudication throughout its
history. Earlier in the history of modern international arbitration, sometimes when there was a great controversy about the law to be applied
in a particular dispute, specific rules of law were laid down by the parties in the compromis and the tribunal was directed to apply those rules
in the settlement of that dispute. Thus, as we have seen above, in the
famous Alabama dispute, three rules of neutrality were laid down by
the parties in the Washington Treaty of 1871. Specific rules were also
formulated for application by the British-Venezuelan boundary trIbunal
!11 Myers S. McDougal and Harold D. Lasswell, ''The Indentification and Appraisal of Diverse Systems of Public Order", Studies in World PubliC' Order (New
Haven, Conn., 1960), pp. 9 and 39; and Quincy Wright, ''The Strengthening of
International Law", Recueil des Cours (1959-ID) pp. 269-73.
212 Richard A. Falk, ''Historical Tendencies, Modernizing and Revolutionary
Nations, and the International Legal Order", Howard Law Journal, vol. 8, p. 148.
213 Quincy Wright, n. 215, p. 275; and McDougal, n. 211, PP. 188 ff.
214 McDougal and Lasswell, n. 211, p. 8.
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in 1897, among them a principle that "adverse holding or prescription
during a period of fifty years shall make a good title".210 Similarly, some
of the agreements creating commissions to deal with claims against
Mexico laid down that the generally recognized principle of internatiollul
law, viz. that legal remedies must be exhausted as a condition precedent
to the validity or allowance of any claim, should not be applied and "no
claim shall be disallowed or rejected by the commission" on that basis.:Jlli
In the Orinoco Steamship Company case, the US-Venezuelan ,Mixed
Commission was empowered to decide claims "upon a basis of absolute
equity, without regard to objections of a technical nature, or of the provisions of locallegislation".217 In the Cayuga Indian case, the American
and British Claims tribunal was authorized to decide the claims before
it in accordance with "the principles of international law and equity".218
Generally, however, the provisions in regard to the applicable law contained in various arbitration treaties were couched in extremely ambiguous tenus which left the states quite skeptical about submission of
their disputes to an international judiciai body.219 It is well known, for
example, that the projected International Prize Court could not be created in 1909, because of the uncertain and controversial nature of maritime law.
The conditions hardly improved even after the establishment of the
Permanent Court of International Justice. The sources of law to be applied by the Court, as declared in the Statute, did not make the law
more clear, nor did they remove the skepticism of the states about the
applicable law. Thus from the very beginning, two of the chief objections
to the acceptance of wide compulsory jurisdiction of the World Court
have been the uncertain and ambiguous nature of law, and the absence
of an international legislature to ameliorate this position and also to
modify the law according to the changed circumstances as and when
necessary.220 It is not, therefore, strange to find the pleas, however improper as we have seen above, that compulsory. adjudication of international disputes must be rejected until international law could be codified and more precisely defined.
This scepticism of states about the law to be applied by the international courts has been all the more increased during recent years by
the emergence of the Communist Powers and the Asian-African states.
Though for basically different reasons, as we shall see below, both the
groups of states have come to challenge traditional international law on
the ground that it was developed by the Western Christian states in
See Hudson, n. 7, p. 106.
Ibid.
217 Carlston, n. 3, p. 146.
218 Ibid., p. 165.
219 See above note 10.
220 See Anand, n. 136, pp. 60 ft. and 71 ff.
215
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accordance with their own interests and according to the conditions pre.vailing during the last century. They strongly demand its modification. "
according to the changed conditions taking into account their interest~
as well. And until this is done, they refuse to submit the settlement of
their disputes to an international tribunal fearing that it would apply
the outmoded law and confirm the past colonial rights, which they strong,..
ly resent and want modified.

Courts' Role in the Development of International Law
In spite of all this scepticism, however, the courts' role in the clarification and development of international law, though minor, has still
been quite important. The real usefulness of the courts, of course, depends upon the use made of them. But the fact remains that wherever
there are courts, the law grows in the hands of the judges, though they
may be shy of saying so openly.221 Even within the limited sphere of
their activity, hedged by the sacrosanct limits of consent and curbed
by the absence of any execution machinery, the Courts have done a
remarkable job in building up a body of case-law which is evidence of
existing international law of the highest value. Even before the establishment of a permanent court, as Judge Lauterpacht tells us,
international arbitral law ... produced a body of precedent which it full of instruction and authority. Numerous arbitral awards have made distinct contribution
to international law by reason of their scope, their elaboration, and conscientiousness
with which they have examined the issues before them.222
As, however, the arbitration courts were temporary tribunals established ad hoc for the settlement of particular disputes, and their procedure
was, as we have said in our historical introduction, "too much akin to
diplomacy", they could not help in building up a consistent body of international law. This was in fact one of the chief reasons, as we have
seen earlier, for demands for the establishment of a permanent court
which was expected to play an important part "in developing international law just as the courts of England and America have helped to
form the common law".223 While the Permanent Court of International
Justice was thus thought to fulfil one of the most important functions of
the courts, viz. the development of international law, the authority of its
decisions was limited by Article 59 of the Statute which restricted the
binding force of the decision of the Court only to the parties to the dispute and in respect of that particular case. At first sight it might appear
that Article 59 has been designed to exclude the binding force of prece'221 Schwarzenberger, n. 20, p. 62.
222 H. Lauterpacht, n. 25, pp. 17-18.
223 See Report to the President on the Results of the San Francisco Conference
by the Chairman of the US Delegation, US Department of State Publication no.
2349, 26 June, 1945, p. 138. Sec also Ananc1" n. 136, pp. 66-67.
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dents and has accepted the Continental theory of jurisprudence in this
regard. A probe into the hi5tory of the drafting of the Statute and thi,s
article, however, not only negatives this design, but shows that this urtl~
cle has reference to a minor question relating to intervention, as provided
in Article 63 of the Statute, which lays down that if a a state not purly
to a dispute avails itself of its right of intervention, the construction
given by the judgment shall be equally binding upon it. Article 59 would
thus seem to state directly what Article 63' expresses indirectly. This
construction finds support in the final report of he Committee of Jurists
of 1920. 224
It has also been suggested that the limiting terms of Article 59 refer
to the actual "decisions" of the Court, i.e. the operative part, as distinguished from the reasoning underlying the decision and containing the
legal principles on which it is based. 225 The apparent rigour of Article
59 is further mitigated, as we have discussed above, by Article 38 (1)
(d), which included judicial decisions-including of course the decisions
of the Court itself as a subsidiary means for the determination of th(~
rules of law.
In any case, as we have seen above, in practice referring to its previous
decisions has been one of the conspicuous features of the judgements and
opinions of the two World Courts. Of course any tribunal can be tru5ted
to follow as a general rule a previous decision of its own when similar
facts present themselves, whether it is under a binding obligation to do
so or not. As Judge Hudson observes: "Any tribunal which seeks to
administer justice in an impersonal manner will be disposed to rely
on precedents where they exist".226
This does not, however, mean that the Court has adopted the common
law doctrine of judicial precedent.:m In fact without being bound by any
such obligation, it is free to retrace its steps. There being no supra~
national body in the international field to correct judicial mi5iakes.
there is no room for rigid veneration of the precedent. In this sense,
Article 59 is indeed useful. As Judge Lauterpacht points out, subject to
the overriding principle of res judicata, the International Court is free
to re-examine the substance of law as laid down in a previous case
There is no doubt that it will not do so lightly, and without good reason.
224 See DoC'Uments Concerning the Action Taken by the Council under Article 14.
of the Covenant (Geneva, 1(21), p. 50; Anand, n. 136, pp. 67-68; Process Verbaux,
n. 47, p. 746; and Lauterpacht, n. 25, p. 8.
225 Beckett, as quoted in Lauterpacht; n. 25, p. 8.
226 Hudson, n. 5, p. 627.
227 It must be mentioned, however, that the freedom of court to discard judicinl
precedents even under the common law system is not' entirely lost. Common law
courts never regard their past decisions as absolutely binding, but merely as II
source of law which should be examined. Thus the US Supreme Coult is said to
have upset 39 of its own precedents in American constitutional law. See above, n.
144.
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But there is nothing to stop it from doing so, and it has in fact done so;
e.g. in the Peace Treaties case where it seems to have modified the principle in regard to the need of consent of the parties in an advisory opi~
nion laid down in the Eastern Carelia case.228 The result is, as Shabtai
Rosenne puts it, that without becoming "shackles to bind", the prece..,
dents are insistent that attention be paid to them and they may be followed or discarded, but never disregarded.229
It is, therefore, universally agreed, and is supported by the practice
of the Court, that Article 59 does not hamper "the operation of the natural process of looking to previous decisions for guidance in the solut~on
of similar prob1ems".230 And in fact, this practice adopted by litigants
and the Court of citing previous decision, as Judge McNair says, has
greatly contributed to the consolidation of he corp'us juris that is gradually being built Up.231 Judge Lauterpacht also asserts that, though
not enjoined in any absolute terms by its Statute, the Court's practice
of invoking its own decisions "has resulted, over a prolonged period of
years, in the formu1ation-or clarification-of an imposing body of rules
of international 1aw".232 Shabtai Rosenne points out thatthe expansion of a body of international case-law, which can be examined together
with the ful~ text of the relevant pleadings, is leading to a judicial codification or
at least restatement of the law through application to concrete circumstances which
bids fair to outstrip efforts to obtain a more complete codification by other than
judicial methods. 233

Unhampered by any specific limits laid down in the Statute, but within
the bounds of judicial caution, the International Court has been applying internationa11aw in a spirit of progressive realism and has become
one of the chief agencies for the gradual development and growth of
international law. This is not the place to go into the details of the several cases and numerous ways in which it has helped in modifying the
234
law. It may be noticed, however, that while in some cases, such as in
the case of International Status of South-West Africa and in the case, of
Reparation for Injuries S1Lffered in the Service of the United Nations,
it discarded the traditional notions and boldly put on the mantle of a
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'-'legislator",235 so to say, in others,such :as in the cases of Norwegian
'Fisheries and. Res€1'Vations to the Genocide Convention,2ila it modified
the law by refusing to admit that. t1J.ere existed: rules of general application and accepting some of the unconventional principles which it
thought bett€r suited the present circumstances. In a few cases it hUH
exercised its judicial discretion to modify and make flexible the rigid
principles of existing law; Thus the whoiedoctrine of forum proroga.turll
has developed from the Court's tberal view in regard to the form in
which consent to its jurisdiction might be expressed. Similarly, it hm.
taken a very broad view of its advisory jurisdiction, with the result that
it has become one of the most potential forces in the settlement 'of
international conflicts.
This does not mean, however; that the International Court has crossed
·the well-recognized and the legitimate limits of the judicial function.
Although there is no doubt that the necessity for bold judicial action
1sparticu1ar1y great in the international sphere, because of the absence
of the legislative machinery, the Court has shown a strong "tendency to
caution and the apparent desire to create the appearance of caution".
This is apparent even in those cases where the Court has boldly rejected
the 'orthodox vieW of the law. In fact; as Judge Lauterpacht correctly
remarks, "in some of these cases, it is the Court's cautious manner rather
than the boldness of its practice that has, at first sight, impressed the
readi:lr of its pronouncements".2-3T This can specially be noticed not only
-2~,5
.cept~

See above the chapter on jurisdiction; and Lauterpacht, n. 25, PP. 19-20.
Rosenne, n. 17, p. 10.
230 Arnold D. McNair, The Development of International Justice (New York, N.Y.,
1956), pp. 13-14.
231 Ibid., p. 14.
232 Lauterpacht, n. 25, p. 18.
233 Rosenne, n. 17; p. 426; and Shabtai Rosenne,The WorldCoun: What It Is and
How It Works (Leyden, 1962), p. 129.
234 See for an exhaustive and brilliant study of the subject, Lauterpacht, n. 25"
see also Schwarzenberger, n. 20.

In the South-West Africa case, discarding the analogy of private law con-

of mandates or trust, the Court held that, the international rules regulating
the. Mandate, created under Article 22' of the League Cove~ant, "constituted an
international status for the Territory recogriiz?d by all the Members of the Leagul\'
of Nations"; that the obligations created by the Mandate did not depend upon the
existence of the League; and' that "they could not be brought to an end merely beeausl\1. this supervisory organ ceased to e:id.at". ICJ Reports, 1950, p. 133. This doctrincrof international status, as Judge Lauterpacht rightly pointed out, "amounts to
~. ~ffirmation of international legislatioh.':: Lauterpacht, n. 25, p. 182. In the Injuries
case; 'the Court unanimously held that the Unitel N2tion;" as an organization,
having an mternational personality of its own, has the capacity to bring an inter'national claim against a state, whether a member of the United' Nations or not,
for reparation in respect of damages caused to one of its agents in the perforni.arice
his duties. The Court thus not only extended an, international personality to entities other thanstf\tes but discarded the ,technic;llities of the doctrine of nationality
of d~ims.
The de~ision is certainly
"one of.
the most
significant examples of judicial
I.
".,'.
. . ,
. '
,
legislation" on the part of the Court. See Lauterpacht,n. 25, pp. 177.
,'236 In .the Norwegian Fisheries case, the Court; contrary to a widely held vie"',
refused to admit that the base-line of territorial waters was determined by the lowlN~er mark. See above. In the Reservaticms, case, as we have seen above, it discarded
the commonly-accepted "unanimity principle" in regard to reservations to multI..
lateral conventions, and accepted instead the controversial- "Pan-American rule".
See above. n. 38; see also R. P. Anand, "Reserv3tions to the· Multilateral Conven~ions?', Indian Journal of Inte'!tqti01U1J~:l.!a'U):(NeWDelhi),vol. 1 (1960), pp. 84-'91.
23T Lauterpa€ht, n. 25, p. 77.
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in its attitude of restraint in relation to' its own jurisdiction, but the
meticulous care with which it examines pleas against its jurisdiction, as.
we have discussed in another chapter.23B

started coming from other non-Western peoples who were clamouring
for the revision or abrogation of "unequal" treaties, for an end to racial
discrimination, and, in several cases, for independence, Though not aJ..
ways SlUccessful, the pressure of these "heretics" went on increasing.
'The Western Powers and Western legal rights began to give way under
this pressure, though slowly and hesitatingly. Some new principles, such
as the principles of self-determination and self-government came to be
recognized, and several others, such as those relating to national or
racial discrimination, began to be modified. It was not, however, until
the end of the Second World War that this pressure of non-Western.
peoples, SlUpported by the Soviet policies, became more effective and
the right of self-determination of all colonial peoples came to be more
generally accepted. S:nce then, this pressure has increased so much for
bringing an end to the old colonial order and the past legal rights that
the whole situation seems to be in turmoil.
Ignoring these basic conflicts of interests, it might still be possible
to pay lip-service to the un:versality of international law. But obscurity
merely helps to perpetuate the divisions of the world and in a real sense
serves the interest of no one, for all people everywhere are in deadly
peril of inadvertent as well as planned destruction in the wake of nuclear
conflict. As has been well said:
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FACTORS AFFECTING PAST PRACTICES

Questionable Acceptance of International Law
One of the foremost reasons for the hesitauon of states to submit their
international disputes to the international courts has been their scepticism about the law to be applied by the Courts and the questionable
acceptance of several principles of international law. Although, in principle, international law is supposed to be binding on all states, and
among traditional legal scholars it has long been customary to give unquestioning verbal deference to the universality of international law,
it is important to note that this universality has never been real. In the
first place, as is well known, the stronger Powers, at least so far as they
had common interests, had throughout a preponderant influence on the
development of its content and they were themselves never restrained
from the use of force to repress what they regarded as violations of law
by others or sometimes impose their national interests by methods which
they knew to be illegal. International legal norms continued to be modified and changed in accordance with the evolving needs and policies of
the stronger states. Secondly, throughout the nineteenth century and
even up to' the early part of the twentieth, as we shall see in detail presently, the participation of nations of non-European cultures was denied
by many Western jurists. Thirdly, even the Western community did not
fully agree on many norms. ThUS' apart from important differences in
Continental and British doctrines of prize law which led to the failure
of the 1909 conference, there were dissenting notes to be heard from
the United States and challenges to several orthodox theories by the
Latin American countries.239 Even so, the nineteenth-century European
community of nations, along with its offshoots in North America, rested
on a similarity of interests, values, and institutions, and there resulted
a feeling of stability and appreciation of the long-range advantages of
abiding by international law between themselves. 24o
The first great challenge to the exis1ing legal order came after the
rise of the Soviet Union with a conflicting and aggressive ideology which
sought to repudiate many of the values and institutions previously shared
by all the Western countries. Since the First World War, protests also
See, for an exhaustive treatment of these manifestations of judicial cautioI\,
Lauterpacht, n. 25, chs. 5 to 8.
. 239 S£e address of' Alejandro Alvarez, Proceedings of the American Society of
Imernational Law, 1910,PP. 206 ff.
240 See Oliver J Lissitz'1'T1, "International Law ina Divided World", InternatiO'na1
ConCiliation, no. 542, pp. 6-9.

In the grave posture of world affairs it can only make sense to put aside the veil
that is provided by false conceptions of the universality of international law. An
indispensable step toward a truly comprehensive system of world order is to disabuse all minds of the false myth that universal words imply universal deeds. . . .
The discrediting. of claims to universality which are in fact false is thus a first
necessary step toward clarifying the common goals, interpretations, and procedures
essential to achieving an effective international order capable of drawing upon 111e
continuous support essential to global security by consent.241

It is; therefore, essential to understand the basic underlying policies
of different states, the reasons for those policies, and the effects of those
policies on the universality of international law. This will also help us
understand the attitudes of different groups of states toward the pre-.
sent system of internaEonal law which, in turn, as we have said earlier\
affects to a great extent their attitudes toward accepting international
judicial procedure for the settlement of their conflicts.

Communist Challenge to the Present System of International Law

238

t

As we have noted earlier, the' universality of existing world legal
order, never fully effective, was seriously challenged after the coming
into power of some Communist states and the emergence of "new" states
from Asia and Africa. But while there seem to be apparent similarities
in these challenges to the existing system and demands for its modifica241

See McDougal and Lasswell, n. 211, p. 8.
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tioIi by the Communist Powers and the underdeveloped IStates, espeGia~,
ly the "new" Asian-African states, there are fundamental differences in
policies underlying these challenges and demands. The Communist views
;and protests draw their main inspiration from the basic principles 0.£
Marxism, according to which, international law, like all laws, expresses
the will of the ruling class, or rather the coordinated wills of the ruling
classes of different states of international society. The economic basis
(system) of each society, according to this view, predetermines the
nature of its own superstructure, including law. The basic features of
international law, therefore, are also conditioned by the economic strue- '
ture of the international society, or its different 'constituents, at a given
stage of its development, since the contents of the will of a state al"e
determined basically by the conditions of the ruling class of that state. 242
As the traditional international law was developed during the hegemony
of "capitalist" states, it shows bias in their favour. At present, however, "the economic structure of the international society ... is characterized by the existence of the two diametrically different economic systems. Each of these systems exercises its influence on the development of
international law, the main features of this influence being conditioned
by the very nature of a legal system". 243 The development of international
relations and international law in our times are "conditioned by the
course and by the results of the competition between two existing social
systems" and its norms, therefore, express "the 'co-ordinated and interconditioned wills' or the states belong;ng to two existing economiC
systems". 244
13elieving, as the Communists profess to do, in the ultimate triumph
of their own system over "capitalism", they consider the present time
as a transitional period of co-existence, in which the struggle for supremacy between the two systems is bound to continue. During this "time
of t:ra,nsit' on" from capitalism to the classless or stateless society" there
is room for the application of certain legal norms between the states of
th~ two camps. The whole function of international law, in Soviet eyes,
is'to prescribe principles for the regulation and continuation of the
struggle and co-operation between the two camps during this "tempot~rY" period. It is this fact which is stressed in all the Soviet definitions
of international law. Thus, A. Y. Vishinsky defined international law
as

,'In the textbook of international law published iii 1957 in the Sovie~
Union, the only significant change made in the above definition is the
addition of a reference to "peaceful co-existence":

the sum total of the norms regulating relations between states in the process Of
their' :'struggle and cooperation, expressing the will of the ruling classes of these
states and secured by coercion exercised by states individually or collectively.24i
,242

G. ,r. Tunkin, "Co-existence and International Law", Recueil des

II~, pp. 47 and ,49.
'243 Ibid., p. 47.'

244 Ibid., p. 36.
245 Quoted by Lissitzyn, n. 240, pp. 16-17,

COUTS,

1958-',
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International law can be defined as the aggregate of rules governing rdutioJlA bc~
tween states in the process of their conflict and cooperation, designed to HuJ'ep,'unt'd
their peaceful coexistence, expressing the will of the ruling cl""sses of these Ht:Ut:I'l\
and defended in case of need by coercion applied by states individually or coiled,}··
ve1y.246
'

Recent insistence on "peaceful co-existence" in Communist writings
in the post-Stalin era must not, however, be understood to exclude the
struggle between the two systems which, they believe, is bound to continue, but with a measure of agreement making general international
law possible. This fact is made clear beyond doubt by Professor Tunkin.
In his Hague Lectures in 1958, he observed:
Of course, collaboration between states has never excluded competitiQl!l or struggle

between them, but what is essential to state now is that peaceful co-existence presupposes collaboration. Meanwhile, collaboration between states presumes a certain
degree of agreement between them. But agreement between states belQl!lging to two
existing .systems is exactly what is indispensable for making the existence of general
international law possible. So the possibility of peaceful co-existence of states belonging to two diametrically different economic systems includes the possibility of
the existence of general international law. 247

Again in a recent article in 1962 he pointed out that, the 1961 programme
pI the Co~unist Party declared that
'
peaceful coexistence serves as a basis for the peaceful competitiQl!l between soCial~
ism arid capitalism on an international scale and constitutes a specific form of closs
struggle between them.

He added:
In upholding the international law principles of peaceful co-existence and using
them to support their foreign. policy, the Socialist states are striving for the constqnt stren'5thening of the positions of the world socialist system in its competition
with capitalism. 248

It is this stress on struggle and antagonism rather than on co-operation as the primary characteristic of the relations between the states of
the two systems, Professor Lissitzyn rightly points out, that, sets narr(lW

246 International Law (Published by the Academy of Sciericesof the USSR Imiti..:
tute of State and Law) (Moscow, 1957), p. 7.~ .
247 Tunkin, n. 242, p. 53.
:-,"
248 Quoted by Lissitzyn, n. 240, p, 19,

,'"
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limits to the role of international law in world
perhaps the sole purpose of international law,
munist ideology, is to serve as a means to reach
lishment of a classless, stateless society.25o As F.
declared in 1948:

affairs.249 The chief or
according to the Comits ideal, i.e. the estabI. Kozhevnikov bluntly

Those institutions in international law which can facilitate the execution of the
stated tasks of the U.S.S.R. are recognized and applied by the U.S.S.R. and those
institutions which conflict in any manner with these purposes are rejected by the
U.S.S.R.251

Similarly, E. B. Pashukanis pointed out in 1935 that, although the
forms of international law might be identical for all states, opposing
social systems could avail themselves of these legal forms for their own
ends. 252 This ideal, i.e. the struggle for communism, underlies the whole
policies and attitudes of the Soviet Union and other Communist countries towards international law and international relations. Thus, realizing well that it is impossible for them to avoid contacts and co-operation
with the "capitalist" countries, it is not difficult to find the Communist
So'POkesman often invoking international law in support of their contentions and a large measure of routine compliance by the Soviet Union
and other Communist countries with the generally accepted principles
of international law in such areas as diplomatic immunities and jurisdiction on the h;gh seas. Not only do Soviet jurists and statesmen affirm
the existence of a general international law binding on all states, but
they seem to attach great importance to it. 253 "Indeed", as Professor
Lissitzyn correctly observes, "to deny the existence of such international
law would be to deprive Soviet foreign policy of a useful tool for struggle and cooperation with other states."254 Furthermore. as a recent comprehensive study shows, in the first forty years of its existence (1917-57)
the Soviet Government concluded 2516 treaties and agreements, and the
tendency seems to be towards an increase in this field. Apart from a
few political treaties, most of these instruments have been in the functional areas of world affairs, such as trade, communications, transport,
consular relations, health, and conservation of natural resources, where
states of both the groups have deemed it mutually advantageous to
cooperate with each other, and international law has provided
249 Ibid., p. 17.
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the necessary framework for thesame. 255
But it is important to note that the Communist countries recognize
.and emphasize only those principles of international law of great generality which helps them in their ideological struggle against the "capitalist" states. Among the more common of these principles are sovereignty, territorial inviolability and equality of states, and non-intervention. Other principles invoked, such as non-aggression, prohibition
of use of force, and the principle of self-determination, for which the
Communist spokesmen claim a major share of credit, help them in thoir
efforts to undermine the power and prestige of the "capitalist" countries.
Similarly, the principle of peaceful co-existence, as well as some of the
so-called "new principles" in the process of being estab1is'hed, such as
"general and complete disarmament" and the "prohibition of nuclear
weapons", are some of the iatest additions to the Communist armoury.21l6
In accordance with their ultimate policy, it is not &'Urprising to find
Soviet jurists expressing the view that general international law which
is mutually binding on states belong!ng to the two existing systems is
composed only of norms accepted by ap,-reement between them. Without
rejecting custom as a source of international law, the most striking feature of Soviet thinking in this regard is to emphasize treaties, and especially bilateral treaties, as the most important source. Ever since Lenin,
"the Soviet state viewed international treaties as a serious means in
the struggle for peace, for the victory of Communism".257 There is a
corresponding depreciation of the rl>le of custom as a. source of international law, which in the ma;n was developed before coming into power
of the Soviet regime. As Judge De Visscher tells us:
"Except in a few matters, the Soviet jurists are disposed to regard customary int,ernational law as a body of ideas and practices imposed on weak nations by canitalist
imperialism. Against this form of oppression the reaffirmation of sovereignty appears to them the only effective safeguard, and the treaty, free expression of will
liberated from an antisocial past, the true foundation of international relations. 2511

With great emphasis on consent or agreement, Soviet jurists reject
the contention that a customary norm establishpd by long practice of
t<a tn'eat number of states" is binding upon all other states irrespective
of their attitude to this norm. This, they argue, would be contrary to the
principle of equality of states and dangerous in the epoch of co-existence. Furthermore, "in an age of rapid changes in every sphere of life

250 See Percy E. Corbett, Law in Diplomacy (Princeton, N. J., 1959), p. 101.
251 Quoted by Lissitzyn, n. 240, p. 16.
See quote in Edward McWhinney, "'Peaceful Co-existence' and Soviet-Western International Law", American Journal of International Law, vol. 56 (1962), p,.
961. See also W. W. Kulski, "The Soviet Interpretation of International Law",
American Journal of International Law, vol. 49 (1955), p. 519.
253 See Lissitzyn, n, 240, p. 21.
21>4 Ibid.
252

~5 Ibid., pp. 20-21. See also Jan F. Triska and Robert M. Slusser. "TreaH"s nnd
other sources of order in International Relations: The Soviet view", in Saul H.
Mpndlovitz ed., Legal and Political Problems of World Order (New York. N,Y.,
1962), p. 518.
%56 Lissit2;yn, n. 240, pp. 17-19.
257 A. N F~lalaev, emoted in Triska and Slusser, n. 255, p 522.
'tli8 De Visscher, n. 46, p. 155.
'
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international treaty is a more: suitable means of creating norms of ~;.,
ternational law than custom".259
For similar reasons, while admitting that municipal law of vario~
states may exercise a profound jnfluel'lce on international law, the Communist jurists reject the widely held view that certain principles found,
in various systems of ,law may' be applied by analogy in international
law as "General principles of law" under Article' 38 (1) (c) of.' ,th~,
Statute of the World Court. To become part of international law, they
must be recognized either through the appropriate international treaties
or through international custom. Principles reflected neither· in international treaties nor ininternational,cilstom cannot be considered "gene-,
ral principles".2°OA drastic attempt is also made by Soviet jurists to
limit, if not to reject altogether, the role of international agencies--whe-'
ther the United Nations General Assembly; the Security Council, or
even the World Court-in the fashioning and creation of new rules and
priileiples of internationallaw.261 According to authoritative Soviet opinion, norms of general international law come into being solely through
a treaty or in the form of an international custom. 262
Apart from thus limiting the sources of international law, selectivity
and eclecticism are applied to all sources under ,the criterion of ,"democratic principles" which simply means "consent of the Soviet Union".
Thus, while admitting that the Soviet Union did not accept all the nonns'
which at the time of her emergence Were considered as norms of general 'in:ternational law, and contending that they thereby ceased to be
law, Professor Tunkin explained that this limitation took place only 'in
regard to "reactionary"nonns of general international' law; The ·"'dEl,:,
mocratic" norms of general international law, he pointed out, were
never rejected by the Soviet Union. 263 In the absence of any definition
or elaboration of the vague terms "reactionary" and "democratic", one
may see, the freedom to renounce any principle of int'ernationaJ 1,aw'is
left entirely to the Soviet Union. In other words, as Triska~d Slusserobserve with great reason, "the U.S.S.R. accepts those norms as foundations of international order whichi!' recognizes itself or which it 'Views
at least as not in opposition to the goals of the Soviet foreign policy".2&!
, Similarly; while emphasizing the principle of pacta sunt servanda;'
and uniformly rejecting the doctrine of rebus sic stantibus for theruh
validation' of treaties due to subsequent changes in circumstances, thE?
Soviet writers still retain for themselves, if one may say so; a unilateral
right of repudiation or denunciation of those treaties which they do not

particularly like. This is done by the frequent reiteration of the notion
that "unequal" treaties are invalid abinitio and form an exception to
the principle pact sunt servanda. One tries in vain. to find out ill' i:h(:
Soviet literature the clear meaning of "unequal" treaties. 26r. AccordinJ.(
to the Soviet textbook of International Law:

. ','.-'"

25!l.See Xunkin, n.' 242, ·pp.9-23.
21161nternational Law, n. 246, p. l~;and Tunkin,n. 242, pp. 25-26.
261 See TunIcin, n. 242, pp. 26-31; and McWhinney, n. 252, p. 955.
262 Tunkin, n. 242, p. 31.
.. "
:263 Tunkin, n. 242,. po> 61;' "se,e also .lnteTniZtionalLaw, n; 246,p. 82;
264 Triska and Slusser, n. 255; P.· 522; .see also Lissitzyn, n, 240, pp.o 22-23.' ,.;:~

Equal treaties are treaties concluded on the basis of the equality of the pnrtit'H;
unequal treaties are those which do not fulfil this elementary requirement. Unoqulll
treaties are not legally binding; equal treaties mUst be strictly observed.26o

In, the absence of a more clear and specifi,c descpption of what is meant
by "unequal" treaties, there is hardly any doubt that this "open-ended"
concept "can be easily manipulated by Soviet spokesmen to deny' th~
binding force of treaties that do not accord with Soviet interests".267
Thus we find that pursuant to their ideological struggle with the
"capitalist" countries, the Soviet Union and its satellites have not only
rejected several principles of traditional international law, but claim
to have established several general principles, such as "self-determination", "anti-colonialism", "peaceful coexistence", "general and complet~
disarmament", and so on, all of which are of extremely uncertain content. Furthermore, their theories about the "democratic" principles and
"unequal" treaties leave them in complete freedom to pick and choose
among the principles of international law. Above all, their emphasis on
struggle, the transitory nature of co-existence, and the inevitable victor~
of the "Socialist camp;', creates hostility and mistrust qn the other side.
In such an atmosphere, genuine com~on effort to extend the rui~ 'of
law in world affairs is extremely difficult. 268
A multitude of factors, therefore, viz. defiant and uncertain, <ittitude
towards international law, persistent zeal toward establishing a world~
Wfde socialist system and to use law merely as a tool for achieving that
~nd, continued dist~st in the ilnpartiaIity. of tlle International Court
of Justice composed as it is of a majority of judges from the "capitalist"
countries, as we have described in another chapter, and. a deep-~eat~d
scepticism of finding any truly impartial arbiter while the world is domihated by the "capitalist" countries, it may be not~d, have led the
Sc;>viet Union and. other Communist countries to reject any third-party
procedure for the s'ettlement of their disputes.
The Protests of the "Ne-w" Asian-African Countries
Far from thlOse doctrinal or ideological objections, the protests 'of 'the
.; 265

But See McWhinney, n. 252, pp. 956-7 for several examples of "unequal"

tXell-

tIeS, such as the treaties between the "imperialist Powers" and Turkey. Iran,China,
plus the .regime 6f the capitulations.
266 International. Law, n. 246, p. 248.
,267

Lissitzyri,n. 240, p. 20; and McWhinney, n. 252, p. 959.
n" 2:10, p; 30.

268' Lissitzyn,
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newly emerging states of Asia and Mrica seem basically to arise from
the history of the present system of international law and relations during the last three or four centuries. As is, of course, well known, the
process of authoritative decision-making called international law, inherited by the world-wide community of states, owes its genesis and
earlier growth to the interactions among the, Western European coUntries during the last four centuries and is basically the "outcome of"
or is "dominated" by their influence. As Professor Verzijl asserts with
some sense of pride:
Now there is one truth that· is not open to denial or even to doubt, namely that
the actual body of internat:onal law, as it stands today, is not only the product of
the conscious activity of the European mind, but has also drawn its vital essence
from a common source of European beliefs, and ill both of these aspects it is mainly
of Western European origin. 269

Although it can hardly be denied that there were certain well-developed principles of inter-state conduct in ancient countries such as India,
China, Egypt, and Assyria,270 which had attained quite advanced forms
of civilization, there does not seem to be any connection between those
principles' and the international law now in force. There is, it is true,
a certain degree of parallelism between certain institutions fam'liar to
the earlier world and corresponding institutions of our own times, such
as diplomatic envoys and their immunities, certain treaty relationships,
distinction between combatants and non-combatants in a war, and so on,
but they have left no continuity in history. It has been rightly pointed
out thatthe necessities of intercourse between nations provoked a somewhat similar response, however widely the concomitant circumstances
differed. 271 Therefore, though as a science international law can be
traced back to many centuries, it was only the sixteenth century that witnessed the birth of modern international law and it was specially consolidated and systematized in the modern form during the last part" of
the nineteenth. and the beginning of the present century. The Asian and
African countries, in spite of their rich heritage, were unable to contribute much to its development because of their subordinate position.
269 J. E. W. Verzijl, "Western European Influence on the Foundations of International Law", International Relations (Leyden), vol. 1 (1955), p. 137; see also
Josef L. Kunz, "Pluralism of Legal and Value Systems and International Law".
American Jonrnal of International Law, vol. 49 (1955), p. 371; and Wright, n. 211,
pp. 68 ff.
270 G. S. Pathak, "Welcome Address", Indian Journal of International Law, vol. I,
p. 4; Pramathanath Bandyopadhyay, International Law and Custom in Ancient
India (192'()); S. V. Viswanatha, International Law in Ancient India (Bombay, 1925):
K. A. Nilakantha Sastri, "InternatioT'al Law and Relations in Ancient India", Indian
Yearbook of International Affairs (Madras), vol. 1 (1952), p. 97.
271 Verzijl, n. 269, PP. 143-4. See also C. J. Chacko, "India's Contribution to the
Field of International Law Concepts", Recueil des Cours, 1958-I, pp. 117 and 142.
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Having been conquered and colonized, they were made to serve merely
the interests of the metropolitan states, their masters.
It is important, however, to note that until their subjugation in the
nineteenth century, several of these countries were not without some
influence on the development of international law. When the Europoan
Powers arrived in Asia, differing from the situat:ons in America nnd
Africa, they had to deal with organized political bodies whose legal conceptions facilitated the immediate establ:shment of mutual relations.
They did not find themselves in an area of lawlessness, but rather werC;l
confronted with a sui generis family of nations extending all over Asia.
Its public and private law might d:ffer from that prevailing in Europe,
but it was based on the same principles of justice. International law applied to the relations between the East and the West in the sixteenth
century and later was a law of reciprocity which accepted the sovereignty
of Indian and Asian rulers and communities. Not only were several
treaties concluded among them but diplomatic relations were established
between several Asian rulers and the European states. It is a matter
of history that these diplomatic exchanges and treaty making between
European Powers and Asian rulers spread at that time all over SouthEast Asia, and obviously these mutual dealings took place on a has;s of
reciprocal acknowledgement of sovereignty. This position continued upto
the beginning of the nineteenth century. Not only Hugo Grotius but
also Samuel Von Pufendorf, Emmerch de Vattel, and other classical
writers testified to th;s state of affairs. 272 Thus denying the Portuguese
claim to exclusive trade and navigation with the Asian countries to the
exclusion of other European nations, Grotius declared that
Since there is no possession and no title to possession (on the part of the Portugese) and since the propcorty and sovereignty of the East Tndies ought not to be
considered as if they had been previously res '7lI!tlli'U.'!, it follows that the East Indian
nations (peoples) in question are not under the sway of the Portuguese but are
sui juris, and this is not denied even by the Spanish Doctors. 273

It is significant, as Professor Alexandrowicz has emphasized, to note
the absence of any theory of constitutive recognition in the pre-nine-teenth-century law of nations which viewed all de facto independent
state entities as existing de jure in the international field. It was only
at the Congress of Vienna in 1815 that a few great Powers established
%72 See C. H. Alexandrowicz-Alexander, "Grotius and India", Indian Yearbook
(j)f International Affairs, vol. 3 (1954), pp. 363-7; "The Di3criminatory Clause in
South-East Asian Treaties in Seventeenth and Eighteenth Centuries", Ind'an Yearbook of International Affair3, vol. 6 (1957), pp. 126 ff.; "Mogul Sovereignty and the
Law of Nations", Indian Yearbook of Internatiorwl Affairs, vol. 4 (1955), pp. 317 ff;
and ''Treaty and Diplomatic Relations between European and South Asian Powers
in·~ Seventeenth and Eighteenth Centuries", Reeueil des Cours, 1960-ll. pp. 207 If.
ti13 Quoted by Alexandrowicz, Recueil des COUTS, 1960-II,'p. 222.
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an exclusive club in the Concert of Europe, whose members were S'e]f~
appointed guardians of the European community and executive direc.tors of its affairs, and assumed the authority to admit new member states
or to readmit old members who did not participate in the foundatiom
of this closed club. They claimed to "issue, or deny, a certificate of birth
to states or governments irrespective of their existence". The result was.,
as Professor Alexandrowicz puts it, that

It,iS not only a typical piece of the. late l~-century arrogance; this denial of jurlsti,c ,c~pacity in native chiefs, but it leads to the absurd and morally reprehensible
conclusion, that the colonial authorities, having gone through the motions of good
faith; c'ould then withdut a pang of conscience tear up their solemn leg(11 acts us
being void. 278

412

Asian states, who for centuries had been considered members of the family m
nations found themselves in an ad hoc created legal vacuum which reduced them
from the status of international personality to the status of candidates competing
for such personality.274

Furthermore, their civilization came to be considered, for the first time,
inadequate for full membership in the family of nations. Following the
views of the positivists as opposed to the naturalists, the nineteenth
century authors began to argue that "uncivilized" peoples had nOC::lp~
city in international law. This led to the characterization of their territories as terrae nullius. 275 This was, as we have seen above, definitely
aga:nst the views of the classical writers. Thus it is interesting tQ note
that in the second half of the eighteenth century (1786), during the im·
peachment proceedings of Warren Hastings, Governor.General of the
English East India Company, before the British Parliament, Edmund
Burke, one of the greatest English statesmen and poli,tical writers, quoting Vattelin favour of the sovereign rights of the Indian rulers, 'finally
declared:
There'is but one law in the world, namely the law\which governs all law, _; ',tlie
law of humanity, justice, equity, the law of natUre and nations. 276

It is not, therefore, without a lot of reason that Profe::;sor Alexanq.rQ-o
wicz argues that the denial of sovereignty to the Asian rulers, as expressed by the late nineteenth-century writers, cannot be accepted; to
have any retroactive effect. The classic law on the matter'had been clear
beyond doubt. 277 Referring to the possibility that the English doctrine
of act of s·tate maY'also have ,been inspired '.by the view; that the- Crown's
legal transactions with "uncivilized" 'peoples were above and,beyon~
the law, Professor D. P. O'Connell also observes:

These acts of the colonizing Powers came to be recognized, only after
the Eistablishment of colonial rule in Asia, on the basis of actual physical control and the rule of efl'ectiveness. 279
Whatever the case may be, though in the beginning the principles oj
international law, derived from the universal principles of Jus Naturale
and Jus Gentium of the Roman legal system, were thought to be applicable between all the countries of the world, under the overshadowing
influence of positivism in the nineteenth century, international lawyers
began to interpret the pre-positivist period by their contemporary legal
standards and there developed a spirit of provincialism in Europe. Thus,
while the fathers of modern international law, Vitoria, Suarez, Gentili,
Grotius, Pufendorf, Bynkershoek, Wolff, and Vattel, conceived of it
as a universal system, leading writers of the last century and the early
years of the present century, such as Wheaton, Phillimore, Hall, Oppen,
heim, FauchiIle, Westlake, and others, declared it to be applicable only
between European Powers. 280 Thus raising the query, whether there:
existed a uniform law of nations, Wheaton himself answered:
There certainly is not the same one for all the nations and states of the world. The
public law, with slight exceptions, has always been, and still is, limited to the civilized ,{lnd Christian p~ople of Europe or to, those of European, origin.281

PhiIlimore, while admitting that "the principles of international justice
do govern, or ought to govern the dealings of the Christian with the
Infidel Community", pointed out:
Unquestionably, however, the obligations of international law attach with greater
precision, distinctn~ss and accuracy to Christian states in their commerce with each
other.282

,'The ,views of 'other writers are also more or less the same and there
is dHfe,rEmce only in degree of ernphasis. Professor (now Judge) Jessup
li";'iiightly defined this earlier international society as ':a selective comD. P. O'Connell, "International Law and Boundary Disputes", Proceedings 01
Society of International Law, 1960, p. 81.
%79 Ibi¢l" p. 82.
,
280 C. W. Jenks, The Common Law of Mankind (London, 1958), pp. 66-74.
%81 Henry Wheaton, Elements of International Law (London, 1866), edn, 8. flP
17-18.
28% Lord Phillimore, Commentaries upon International Law (London, 1879), edn
3, vol. 1. pp. 23-24.
2'.8

A1exandrowi~. "Mogul Sovereignty ... "; n. 272, p. 3 1 8 . \
275 Long before this, European poweJ,"s had treated the Americas and most ".in
Africa as' terrae wuHiue. The local states in Asia, however, made occupation tOil
difficult and'they could not be treated the same way.
276 Quoted by Alexandrowicz, n. 273, 'pp. 215;.7~
277 C.H: Alexandrowicz, "Grotius and India", Indian Yearbook of" InteT1l4ttO"\al
Affairs, vol. 3 (1954), p. 367; and ide'm., n. 273, p. 310.
274
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munity with a provincial outlook" into which "the Islamic, much less
the Hindu and Buddhist, worlds were not admitted.. The Western Hemisphere (including. what is now the United States) had only colonial
membership".283
After 1776, the American countries one by one attained their independence, and, being of the same kith and kin as their former masters,
eventually took their place in the community of nations,. despite the
Holy Alliance.284 The international society, however, still remained a
Christian community, bound by Christian law. This "Christian law" was
not applicable to heathens and heretics, and Christianity was in fact
the justification for the domination of other peoples.285

That the same international customs, and the same rules of international morality,
can obtain between one civilized nation and another and between civilized nation!"
and barbarians, is a grave error, and one which no statesman can fall into. . .. To
characterize any conduct whatever towards a 1;)arbarous people as a violation of
the law of nations, only shows that he who so speaks has never consid.erecl tlw
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"Paradoxical" though it may sound, and however historically "ab'"
surd" it might be, it was only in 1856 that an Oriental country, Turkey,
which for centuries had been having diplomatic and treaty relations with
the European countries, was formally admitted to the family of nations
"to participate in the public law and concert of Europe".286 Though this
step had been taken by the European Powers in order to maintain the
European balance of power, an obviously non-Christian element was introduced into the community of nations. Henceforth, the common factor"
no longer being found in Christianity, was sought in "civilization".2f>7
But the chief criterion of civilization was power. Thus Japan waS' ad,..
mitted to this group of civilized nations only after it defeated China in
war. This connection was too apparent to escape the notice of a Japanese
diplomat who commented:
We show ourselves at least your equals in scientific butchery, and at once weare
admitted to your council tables as civilized men.288

The international community still remained
a small, select sodety of
'l
leading powers of the world. Civilization came to be recognized 8.f:,' the
justification for colonial domination. In 1885, fifteen states assembled
in BerI:n and acted as quasi-world-legislators in the matter of Afriea.
They laid down rules of the game amongst themselves for the grab of
Africa. "Civilization" not only provided the legal title to the position of
dominating power, but also determined the circle within which the law
of nations obtained. In the prevailing opinion of that time, the law of'
nations did not apply to the non-civilized nations. They were at best to
be governed by general rules dictated by humanity. "To suppose", said
John Stuart Mill writing in 1867
.
283 Philip C. Jessup, The Use of International Law (Thomas M. Cooley Lectures
at the University of Michigan Law School) (Ann Arbor. Mich.• 1959). p. 20.
284 Ibid., p. 21.
285 Roling, n. 210, pp. 18-19 and 21.
286 Alexandrowicz, n. 274, p. 318; and n. 273, p. 310.
287 Roling, n. 210, p. 26.
288 Quoted, ibid., p. 27.

subject. 289

'

T.E. Holland declared:
The family of nations is an aggregate of states, which, as a result of their historiclil
antecedents, have inherited a common civilization, and are at similar levels of mornl
and political opinion. The term may be said to include the Christian nations (II'
Europe and their offshoots in America, with the addition of the Ottoman Empire,
which was declared by the Treaty of Paris of 1856 to be admitted to the 'concert
europeen'. Within this charmed circle, to which Japan also, some time since, fully
established her claim to be admitte-::l, all states. 3ccording tv the theory of international law, are eqU':,l. Outside of it, no state, be it as powerful and as civilized
2110
as China or Persia, can be regarded as a wholly normal international person.

As late as 1910, John Westlake wrote:
As English law is the law of England and French law that of France, so international
law is that of a certain part of the world, which comprises if it is not exclusively

composed of Europe, all nations outside Europe but of European blood, and Japan.
These are the peoples by whose consent it exists, and for the settlement of whose
differences it is applied, or at least invoked. 291

With the coming in of the industrial revolution and the expansion of
international trade and commerce, the term civilized nation began to
mean "advanced nation" or "industrial and commercial nation". Speaking of this time, Schwarzenberger writes:
The price which the European law of nations had to pay for universality was increasing separation from its Christian foundation and dilution of its ethical contents. It underwent a process of formalisation and became a law congenial to ';h(~
needs of the industrial pioneer and capital investor.292

In the First Hague Conference in 1899, only twenty-six: states were
represented, which number increased to forty-four in the Second
Peace Conference. Of these, there were only five Asian states, Turkey, China, Japan, Persia, and Siam, which, in spite of their age-old
traditions, took part in a major international conference in 1899 for
the first time. In the Second Hague Conference, the American ·Re289 Quoted, ibid., pp. 28-29.
T. E. Holland. The Elements of JuriSpTUdence (London, 1924), edn 13, p. 39fi.
John Westlake, "The Native States of India", L. Oppenheim, ed., The Collected
Papers of John Westlake on Public International Law (Cambridge, 1914), p. 622;
see also "Chapters on International Law". ibid., pp. 101 ff. and 138.
292 Georg Schwarzenberger, "The S'andard of Civilization in International Law",
Current Legal Problems (London), vol. 8 (1955), p. 220.
290
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publics, which had thrown off the European yoke of colonialism, play;..
eo' a significant role on the i;nternational stage. But no African state
~as:~epresented. After the First World War, the COvenant of"the League
of Nations represented the first attempt to organize on aconstitution~l
basis of universal family of nations. Seven Asian-Afric~m states (China)
Japan, Siam, Persia, British India, Liber:a, and South Africa) were
included among the forty-five original members of the League, and
five (Ethiopia, Turkey, Iran, Afghanistan and Egypt) subsequently
joined it. But though the League gave the first opportunity to countries
like Iraq, Egypt, and Afghanistan to appear on the modern international stage, except for Japan, none ·of these countries had any effective
voice iIi international affairs. Moreover while the first international
organization became increasingly concerned with some extra-European
issues, its centre of gravity throughout its existence continued to remain in Western Europe. 298

democratization of the international society has become almost complete, grown as it has fr0Il?- the European community to· world community, its composition has been entirely changed. Europe now forms
a small minority of this group. The majority consists of small, weak,
poor, vulnerable, technologically and industrially underdeveloped,
former colonies, filled with resentment against their colonial rulers,
and needing and demanding the protection of international society.2UII
Law being a process of authoritative decision-making, it can hardly
be denied that the contents of every legal system are determined by
social and power processes of the community in which it functions.
In other words, sociological factors of a society determine the contents of law. As we have seen above, in the past it was a small group
of "Christian" and later "civilized" nations which created international
law. With a few negligible exceptions, it was a homogeneous group,
with a common culture, and common civilization based on the tenets
of Christianity. These were prosperous and powerful states which
could take care of themselves and therefore agreed to a mutual law
of liberty among themselves, a law obtained that had to reconcile the
freedom of the one with the freedom of the other". Furthermore-and
this is most important-they created what has been called a "ruler's
law" for their relations with the extra-European "barbarous" world.
"Of this law, the non-European, colonized peoples were the object
rather than the subject."296 Even if therefore modern international law
may be supposed to have expanded to cover the whole world even
before or during the nineteenth century along with the European
colonization, a revolutionary change has come, change in the make-up
of the community of nations, change in their status from former colonial and dependent territories to new national, sovereign states. 297
Apart from the absolute exclusion of AiJian and African countries,
the political mechanics of Europe of the nineteenth century and the
methods of creating international law based on the order resulting
from the Congress of Vienna, on the doctrine of the balance of power,
and on the recognized supremacy of the states that formed the European concert. naturally resulted in according a comparatively minor
role to the smaller states, even in Europe. If it is true of individuals,
it is certainly more true of states, that possession of extraordinary
power and authority leads to abuse and selfish exploitation. Sometimes,
for instance, as in the case of large part of the law of the sea, mutual
jealousies and competition tended to limit the misuse of power, and
the principles that came to be formulated did not run counter to the

4<16

After the Second World War, in 1945, when a second effort was made
to establish a universal world order, the whole balance of forces ha,d
changed. The United Nations reflects this revolutionary change on
the international scene. We have, for the first time in history, a general
international organization which, for all practical purposes, is of a
world-wide character. With the emergence and participation of Asian..
African countries, international society has already become a true
world society with already one hundred and twentY-1"ix (126) members and some more coming in. Out of these one hundred and twenty~
six members of the United Nations, seventy-two (thirty-one Asian
and forty-one African) belong to the so far neglected and dominated
continents of Asia and Africa.
.
Needless to say, the criterion of a "civ;lized nation" as a basis for
participation in the community of nations has been. abandoned. Or it
might be more accurate to say that the meaning of civilization .a$
synonymous. with the "Christian-Western Civilization", and the notion
of civilized nat;on as corresponding to "advanced, industrial, commercial
nation" have definitely been rejected. Thus the terms civilization or
ci1)iliz,ed nations still used in Articles 9 and 38 (i) (c) of the Statute of
the World Court .or in Article 8 of the Statute of the International Law
Commission do not correspond to the above-mentioned connotations'.
After leaving the er.as of "Christian nations" and "civilized nations"; as
Professor Roling has acutely remarked, we have entered "the era of
the peace-loving nations". The organization of the United Nations has
practically become universal, open to every "peace-loving" state, "a~le
and willing" to carry out the Charter obligations. 294 Thus while the
.293See Jenks, n. 280, pp. 62-63.
294 Article 4 of the Charter.

.'
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Roling, n. 210, pp. 45-46 and 5O-5L
Ibid., D. 47.
~7 See R. Y. Jennings, The Progress of International Law (Cambridge, 1960),
p~ 43
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aspirations of the small Powers, though they could not reflect their
future needs ·fully.29B In several other fields, however, the norms of
law appear to have been conceived and formulated specifically to suit
the interests of the great powers. Such was, for instance, the system
of capitulations, under which certain states were compelled to accord
to aliens privileges that put them beyond the realm of law and outside
the jurisdiction of the territorial state, a position which was no longer
tolerable when it became the ambition of the state's own nationals to
enjoy equality of rights with allens.2\J9 So also in the vast body of
law relating to the responsibility of states, the rules now supposed to
be in force-

exploit exclusive economic privileges. Many newly independent states had to
sign unequal treaties or to adhere to military alliances under strong pressurc:>.
Sometimes, independence is granted only after such a treaty is signed, grunting
the colonial power economic and military concessions. The newly independent
states have little choice in such a situation.802
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were established, not merely without references to small states but against them,
and were based almost entirely on the unequal relations between great Powen;
and small states.300

Referring to these principles, Luis Padilla Nervo, Mexican member of
the International Law Commission, commented:
Such inequality of strength was reflected in an inequality of rights, the vital
principle of international law, par in parem non habet imperium, being completely disregarded.

Continuing, he said:
As a corollary to that state of affairs ... in international law an unbridled posi-

tivism had reigned supreme, whose sole criterion was the practice of states,
and in the nineteenth century that meant the practice of the Great Powers. Once
international lawyers had abandoned the criterion of justice in assessing the
conduct of states and reduced the systematization of law to a catalogue of the
practice of states, it was hardly surprising that the doctrine of state responsibility
became a legal cloak for imperialist interests of the international oligarchy during
the nineteenth century and the beginning of the twentieth,301

Similarly, it does not need much proof to show that in a large number
of cases in the past:

The trend described above does not, of course, manifest itself throughout the entire field of international law. But. there are still numerous
instances that refle~t such an unequal Eo'tate of affairs. It is not, therefore, surprising to find that states that were victims of suchan unequal
position, and were passive objects of these so-called "established principles of international law", often give the impression that they rebel
against their application. Sometimes this rebelliousness is direct and
quite apparent, as when they seek to throw off the yoke of colonialism
or modify the rights established during' the colonial rule, which they
have always considered to be a sort of "permanent aggression" against
their territories.803 In other cases the resistance may assume indirect
forms, such as the refusal of a country to accept the jurisdiction of the
International Court of Justice.
Thus while Eo'Ome principles of international law have come to be
challenged by the "new" and underdeveloped states, they are generally
those which are not consistent with the new international order. What
is stressed is that international law, which had developed according to
the selfish interests of the Western colonial Powers, must be modified
to reject the common interests of international community. There is,
it is pointed out, a need to "replace the cold and naked positivism'
that had presided over the formulation of existing rules by an' imaginative innovation based on the new values and needs of the cantero.':'
porary world".s04 As international law, it is argued, is "no longer the
almost exclusive preserve of the peoples of European blood, 'by whose
consent it exists and for the settlement of whose differences it is
applied or at least invoked' ", and must be regarded as embracing other
peoples, it clearly requires their consent no less.sol> If that is not the
case, and

treaties have been used to sanctify subjugation and exploitation of the smaller
and weaker states. They have, moreover, been used to impose protection aI:id

if numerous rules of international law did not have the active support of a large
sector of the international community, the entire machinery for the peaceful
settlement of disputes would be without foundation. 806

29B See Jorge Castaneda, "The Underdeveloped Nations and the Development of
International Law", International Organization, vol. 15 (1961), p. 38.
.
299 But see for an interesting account of the origin of these capitulatory rights,
Alexandrowicz, n. 273, pp. 250 ff.
300 See International Law Commission, 1957, vol. 1, p. 155.
301 Ibid. See also similar views expressed there by other members of the CoIIlIIlission, such as Pal, pp. 157-8; Matine-Daftary, p. 160; EI-Erian, p, 161; Tunkin, p.
165; and El Khouri, p. 169. See also' Jorge Castaneda, "International OrganizatiOilfi
md Legal Progress-A Commentary", Howaf'c1. Law Journal, vol. 9 (1962), p. 153.'

302 Abi-Saab, n. 190, p. 108.
80S See Goa debate in the Security Council and General Assembly, sixteenth
session. Indian and Asian-African opinion has generally been that Indian action
in Goa was not illegal and, being in accordance with the objectives of the United
Nations, was not prohibited under the Charter. See K. S. Narayana Rao, "The GOl)
Liberation and the United Nations Charter", Supreme Court Journal, February
1962, pp. 12-14; J. S. Bains '''The Liberation of Goa", in J. S. Bains. India's Intef'national Disputes (Bombay, 1962), ch. 8, pp. 195-208.
304 Nervo, n. 300, p. 155.
805 R. B. Pal, ibid., p. 158.
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This does not, however, mean that the "new" Asian-African countries reject the whole, or· even a large part, of the present body of
international law. Generally speaking international law has in fact
come to be accepted by these countries. Thus J.J.G. Syatauw, after
an exhaustive study of the subject, reaches the conclusion that, though
"there are indeed good reasons for Asian states to resent traditional
international law" as "it has often been an obstacle rather than a help
for their national aspirations", they have not arbitrarily rejected it and
they, in fact, always plead their cases according'to its principles,307 with
an underlying assumption, we may add, that these principles are binding. Certa~n differences with the Western Powers in regard to the
codification and progressive development of some parts of international law do not indicate any rejection of the present system.30S They
merely reflect the conflicts of interests and their attempts to exert
their influence in redrawing the map of international law. The occasional outburs1:s against the present system of international law and
wide assertions that the newly independent nations are ~ot bound by
old norms in the making of which they had no part, indicate merely
the protests against the past inequities or the lingering colonial rights
in their territories. 309 'They do not imply a wholesale rejection of the
contents of traditional international law and, as Professor Lissitzyn
rightly observes, "must be regarded as an expression of the resentment the newly independent nations still feel over their colonial past
and as an assertion of their sovereignty and equality". They also serve
"as a reminder to the older states that the views of the newcomers
are not to be disregarded in the formulation and further development
of the law of nations."310
Far from rejecting the present system of law or the existing treaties,
they sometimes claim to be "scrupulous" adherents to it. Thus it is
interesting to note that, on becoming independent, the "new" nations
of Asia and Africa generally accept the old treaties concluded on
their behalf by the former colonial Powers until they are modified,
renegotiated, or replaced with the consent of the other parties. After
achieving its independence in 1947, India, for instance, considered itself

306

See Casteneda (Mexico) in GAOR, session 15 (pt 1), Sixth Committee, p. 79.

307 J. J. G. Syatauw, Some Newly Established Asian States and the Development
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bound by all the treaties concluded· by British Indian Government,
except those which became. inapplicable because of the partition of
the subcontinent. A list of 627 such treaties and agreements was mnde
binding on the successor of independent India, some of which had been
entered into by the East Ind:a Company as early as 1815.1111 Similar is
the case of some other newly independent countries which have lie.
cepted the old treaties unhesitatingly and assume all the rights and
obligations stipulated under them. 312

Cultural Influence
The vast horizontal development of the international society and the
extension of international law from Western Christian society to a
world-wide community of states, embracing such widely different cultures and civilizations as Hindu, Buddhist, Moslem, and African, has
led several writers, both Western and non-Western, to seek a much
wider cultural basis for the principles of international law if they are
to be effective. Thus says Jenks:
Modern international law has never been, like the jus gentium of ancient Rome,
an outgrowth of a single legal system, but it must draw in the future on a
much wider range of legal systems than in the past if it is to continue to command acceptance as the universal law of a world community.

He then raises the question:
Can we deduce a sufficient consensus of general principles from legal systems
so varied as the Civil law with its multifarious European, Latin American and
other variants, the common law with its' variants, Islamic law with its variants,
Hindu law, Jewish law, Chinese law, Japanese law, African law in its varied
forms and Soviet law, to give us the basic foundations of a universal system of
international law?

Indicating his bel;ef that it can be possible, he suggests "a multicultural and multi-legal system approach" to reach this ideal and
warns that "we must learn to think instinctively in terms of major
legal sys'tems", if the present law of the North Atlantic Community is
to be accepted by the world. illS

lnternaticmal Law (The Hague, 1961), pp. 230-1.

. 308 See, for example, differences of opinion between Western countries and Japan
on the one band, ami other Asian, African, Latin A!nerican, and. Communist C0U11tries on the other, at the two Sea Conferences in 1958 and 1900.
309 Raj Krishna, "Crisis in International Law", National Herald (Lucknow), 29
Apri11957. Quoted by Quincy Wright, "The Influence of the New Nations of Asia
mid Africa upcin International Law", Foreign Affairs Reports, vol. 7 (1958), p. 39.
310 Lissi~, n. 240, pp. 54-55.

311 M. K. Nawaz, "International Law in the Contemporary Practice of Inwn:
Some Perspective", Proceedings of the American Society of International Law, 1963,
pp. 279 ff.
312 Ibid. See also Robert O. Tilman and R. T. Cole, The Nigerian Political SCC1"IoI.'
(Durham, N. C., 1962), pp. 63-88; statement by the Prime Minister of Tanganyika
in lnternaticmal and Comparative Law Quarterly, vol. 11 (1962), pp. 211-4.
3111Jenks, n. 2S0, pp. 2-3,87,106 ff.; and 169; and Roling, n. 210, pp. 100 :If. '
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As a corollary to this view, opinions are also sometimes expressed
that the "new" Asian-African countries do not accept the present
system of international law because it was developed by the Western
Christian civilization and is not in accord with their cultures and
philosophies. It is thought that their policies and attitudes about international law and relations are affected by their religions and ideologies. 314
In the absence of any exhaustive research about the comparative
principles of different systems of law, and the effect, if any, of the cultural and religious factors on the foreign policies of states, it is impossible to give any definitive opinion on the matter. But the experience gained and preliminary studies made so far fail to show conclusively that cultural and such other factors have much to do with
attitudes of the states towards international law, especially since the
basic principles of diffe:!:"ent cultures do not differ greatly and have
much in common. Furthermore, as Professor Lissitzyn rightly observes,
such a view not only tends to "overlook the diversity of approaches to
law that exist both in the Western as well as non-Western part of the
world", but ignores the fact that even "the Western cultural tradition
is no guarantee of adherence to the 'rule of law' in either domestic
or international affairs". In fact, as he points out, the greatest challenge
to the traditional principles of law and morality in the twentieth century came from a highly developed and educated, typically Western
nation, right in the heart of Europe, viz. Nazi Germany.315 And in
spite of the strong criticism against the Asian-African countries for
disregard of the traditional principles of law, it should not be forgotten
that during recent times even the Western countries have failed to give
even-handed support to international law. 316 In fact, it has been rightly
pointed out, the attitude of the Western countries, whether toward the
traditional principles of customary law, international organizations, or
newly developing areas of international law, is determined by their
view of their interests. "The fact of the matter is", says Professor
Metzger,

Like all other countries, the "new" states of Asia and Africa are
also guided by their own interests which naturally affect their atti-
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that customary international rules are settled and accepted, even by older
nations, only in those areas where they do not go to the heart of diverse nations
of policy, economic or political, but represent sensible ways of regulating relatively non-controversial and minor matters, such as diplomatic immunities, or matters
which are common to any system of organized national societies and thus do not
prejudice value judgments concerning important ends or means.317

~

tudes toward international law. Thus it would be difficult to suy, in
spite of assertions to the contrary,318 that countries like India, Burma,
Indonesia, and Ghana, are led in their foreign policies mainly by thoir
cultural traditions, and not by what is, or what they suppose to be, in
their national interests.319 It is these confUcts of interests of the newly
independent .states and the Western Powers, rather than the differences in their cultures and religions, which have affected the course
of international law at the present juncture. International law has been
developed so far, as we have seen, in response to the needs of the
"Western business civilization" and several of its principles are, therefore, biased in their favour. The poor underdeveloped, newly independent states find this law unsuitable to ameliorate their positions and
they, therefore, challenge it. This approach, Professor Friedmann correctly points out, "is not caused by any inherently unique characteristic of Asian or African civilizations as such; it is a product of a phase
of development through which many, if not all, nations pass at some
time or other". Most nations passing through different phases of poli~
tical, economic, and social development, he says, modify "their
attitudes toward various rules of international law not as a matter of
basic values but according to the national interest prevailing at a partieular period". Thus, for example, at the two conferences on the law of
the sea, no agreement could be reached about the breadth of the territorial waters, not because of different cultural traditions of AsianAfrican countries, but owing to the conflicting interests of maritime
Powers, and the weak and underdeveloped states, not only of Asia
and Africa, but of Latin America and Europe as well. 320 It is not,
therefore, without a lot of reason that he points out. at another place
that
To confuse policies borne of changing positions of interest with religion, cultural,
or other values inherent in the national character or the culture pattern of a
people, can only lead to a grave distortion of the real problems of contemporary
international politics and law. Just as in the Western world, the relative positions
of Britain, France, the United States, and other countries have changed, with
the change in their political and economic status, so the positions of the presently
underdeveloped countries will be affected by their development. 321
318

See Quincy Wright, n. 314.

S19 See statement by A. W. Dejany of Saudi .Arabia

See Quincy Wright, 'The Strengthening of International Law", Recueil des
Cours, 1959-III, pp. 74-80. See also Syatauw, n. 307, pp. 23-24 and 25-26.
315 Lissitzyn, n. 240, pp. 59-60.
316 Ibid., p. 55, referring to the invasion of Suez in 1956 and of Cuba in 1961.
317 Stanley D. Metzger, "Nations and the Rmes of International Law-A Com':'
mentary", Howard Law Journal, vol. 8 (1962), p. 124.
:H1

in Proceedings of the Ameriean Society of International Law, 1953, pp. 81-82.
320 Wolfgang Friedmann, ''The Changing Dimens~oIl5 of futernational Law",
Columbia Law Review vol. 62 (1962), pp. 1151-2.
321 Wolfgang Friedmann, "The Position of Underdeveloped Countries and the
University of International Law", International Law Bulletin (New York, N.Y.),
~ Z. pp. 9-10.
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Professor Lissitzyn also states that "present interest, rightly or wrongly understood, rather than cultural tradition, has been the immediately
decisive factor" in the attitudes of states towards specific norms of
international law. 322 Professor Stone thinks that reduction of the problem to mere cultural differences obscures the real problems of conflicts of interests between the Western states and underdeveloped states
of Asia and Africa.s2s

tion. Such, for instance, is the case of the English fisheries off tlw mlll/,1
of Iceland that we have discussed in another c:p.apter. In llwl, Hi1'l
difficult to disagree with Professor Friedmann that on m05't qtalllL!OIl/l
of traditional international law there is agreement b~tween tht) Hill.!""
rity of the states of Latin America, Asia, and Africa, which hav(l 0111.11'(1
ly different histories, cultures, and religious orientations. ANIit'
.explains:
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It must also not be forgotten that the protests against some rules of
international law are not confined to Asian and African states. We
find that even the Latin American countries, a vast majority of whose
peoples have the same cultural, social, and religious heritage as those
of the European countries-in other words, which are part of the
same Western Chri5tian civilization, have challenged the present
system of international law in a number of places. A perusal of the
debates in the UN organs makes this fact absolutely clear. Thus we
have already seen samplings of the Mexican views before the International Law Commission as well. as before the sixth committee of the
United Nations. The Calvo and Drago doctrines that emerged from
the Latin American countries are also challenges to the traditional
international law which is against the interests of the debtor states.
Even today we find some of these countries trying hard to modify old
treaties and change international law to make them more equitable.324
Thus the Foreign Minister of Panama attacked the treaty by which
the United States obtained the Canal Zone" as humiliating, injurious,
unjust, and inequitable", and declared that it "does not conform to the
principles, precepts and norms of international law, justice and international morality universally accepted today", and strongly demanded
its modification.325 It is not strange to find that even some of the small
European countries, which find the traditional law inimical to their
interests, have also not failed to challenge it and demand its modiflcaLissitzyn, n. 240, pp. 57-58; see statement by Professor Maxwell Cohn, PT(Jceedings oj the American Society of International Law, 1953, pp. 86-87.
.
323 Julius Stone, "A Common Law for Mankind?", International Studies, vol. 1.,.
p.430.
324 Thus we have seen in the last chapter the British-Guatemalan dispute over
the territory of Belize, where Guatemala is not prepared to submit the dispute to
the World Court unless the Court is empowered to decide ex aequo et bono. See
Castaneda, n. 298, pp. 41-42.
325 Quoted by Lissitzyn, n. 240, p. 56; see also United Nations Conference on the
Law of the Sea. Official R-ecords, vol. III, First Committee (Territorial sea and
Contiguous zone), Summary Records of Meetings and Annexes, Geneva, 24 February to 27 April 1958, statements by delegates from the Latin American countries.,
such as Brazil, El Salvador, Venezuela, and Haiti. Second U.N. Conference on the
Law of the Sea: Official Records: Summary records of Plenary Meetings and of
Meetings of the Committee of the Whole Geneva (17 March-16 April 1900), statements by Delegates from EI Salvador, Venezuela, Peru, Brazil, Mexico, and-thllt!.
322

•
J

The link between them is one of common interests in their present situation, jlllil
as the attitudes advocated by the governments and a majority of the internnliolllll
lawyers of· the states of Western Europe and North America have little to do
with cultural values or basic philosophy. The community of outlook will last C1:-l
long as a community of interests.326

Liquidation of Impe1"ialism
The whole attitude of "new" and underdeveloped countries could bt~
summarized in the liquidation of imperialism in its widest meaning
with all its political, military, economic, and psychological implications.
They want to change the status q1W and are striving to restructure
their societies and the international society to reach a more equitable
situation in which they can share the blessings of modern civilization
on an equal footing. This movement, it has rightly been pointed 011t,
is characte~ed not by a contest of ideologies, but

~

'\

-

by the demand by two-thirds of the world's population, the poor, for a share of
the world's wealth; a share which will allow them subsistence, if not abundance,
emancipation from bonds of illiteracy, and relief from disease and early death .•..
The poor now realize that the revolution in science and technology has not only
created the risk of "universal death", but has created as well the possibility of a
"new paradise". They intend to clear the path to that paradise and at least
attempt the journey.327

Making it clear that they do not regard their present hard lot as the
result of "racial inferiority, inherent backwardness, or the bad fortunes of fate", they are trying to exert as much influence in modifying
the present law as possible. The present struggle between the two
power-blocs has given them an unusual and di5'Proportionate weight in
influencing the course of history. With the threat of a limited use of
force reduced, because of the danger of its developing into a devastating nuclear war, they can maintain their positions even again5't the
might of the big Powers. The existence of an international forum,
Sec. n. 321.
Newton Pacht, "Introduction" to Howard Symposium on "International Law
Standards in an Era of Rapid Historical Change", Howard Law Journal., vol. 8
(1962), p. 76.
3211
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such as the United Nations where they can make their voices heard
and where they have some scope of concerted action, enhances their
power and helps them in their endeavour. They are further helped by
the Cold War, which has incapacitated the "potential directorate of
the five permanent members of the Security Council" and has shifted
the power to the General Assembly, the stronghold of the small
powers, where they enjoy complete formal equality with the big
Powers, and, of course, numerical superiority.
Supported by the twenty Latin American Towers which, in spite of
their different cultures and earlier achievement of independence,
share the same outlook and psychological conditions as the "new"
states, they are attempting to shape international law according to
their own conception. They have launched an "anti-colonialist, antiracist crusade" which has put colonial Powers on the defensive. On
the basis of their numerical superiority, they are attempting not only
to remove the remnants' of Western colonialism, but also to modify the
present law according to their own interests. Placing a measure of
responsibility for their retarded development on those nations whose
"overdevelopment" was accomplished, at least in part, by collecting a
vast amount of wealth from their territories and by preventing their
industrialization, they not only now demand restitution, but reformation of the relationship between themselves and their erstwhile superiors. 328 They not only demand full freedom to restructure their
societ:es, but unconditional help for their economic and industrial
development.
The "Declaration on the Granting of Independence to Colonial
Countries and Peoples" of 19603211 and the General Assembly resolutions concerning "Permanent Sovereignty over Natural Wealth and
Resources" adopted in 1952 330 (which were reiterated and further elaborated in 1962 by another and stronger resolution) 331 are only a few of
the recent examples of their influence on the changing concept of
international law. The Declaration of Independence, recognizing that
"all peoples have an inalienable right to complete freedom," solemnly
proclaimed "the necessity of bringing to a speedy and unconditional
end of colonialism in all its forms and manifestations". The resolutions
on natural resources, on the other hand, were aimed at removing the
last vestiges of colonialism and modifying the traditional law which has
so often been abused in the past in the exploitation of their territories.
Thus the 1962 resolution, while emphasizing again and again the

"sovereign" and "inalienable" right of all states "freely to disposo of
their natural wealth and resources in accordance with their nationuJ
interests", tried to water down the so-called "international standurd"
governing state responsibility for the treatment of aliens in the tl'lIclitional international law. Though it declared that, in case of nationulizlltion or expropriation of foreign property, "the owner shall be paid
appropriate compensation", it carefully omitted the so-called intm'national standard of "prompt, adequate, and effective" compensation
.and declared instead that the compensation shall be "in accorclnnco
with the rules in force in the state taking such measures in the exerciSl~
of its sovereignty and in accordance with international law", which
indeed is subject to different interpretations.332 Even from this diluted
compensation formula the resolution excluded "any aspect of the
question of the rights and obligations of successor states and governments in respect of property acquired before the accession to completf'
sovereignty of countries formerly under colonial rule".
Although these resolutions are not formally binding and no more
than "recommendations", their effect on the course of the development of internat:onal law cannot be underestimated. 333 It is well known
that several principles, such as those recognized by the Charter of
the Nuremberg Tribunal or the Crime of Genocide, which are generally considered to be universally binding, have been accepted by a large
majority of states only in the form of resolutions. 334 So also, the
famous "Uniting for Peace" resolution, which has informally amended
the Charter of the United Nations and the legal validity of which has
been recently confirmed even by the International Court,335 is also no
more than a "recommendation". Furthermore, it may be argued that a
-decision made by a large majority of the states, expressing the genuine
expectations of the contemporary community members about the requirements of the future course of decisions, cannot help affecting tlll'
law to a great extent. 336
This does not, however, mean, as we have said earlier, that they
want to break away from the past or reject the whole system of international law. In today's shrunken world, the peoples of Asia and

328 Newton Pacht, ibid., p. 77.
329 See GAOR, session 15, supp. no. 16

(A/~84) (1960). For a swnmary of the
debate and the text of the resolution, see United Nations Review, January 1961.
pp. 6-9 and 37.
330 GAOR, session 7, supp. no. 20 (A/2361), (1952).
331 GAOR, Resolution 1803 (XVII) -' 14 December 1962,
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332 See Lissitzyn, n. 240, p. 41.
.333 See F. B. Sloan, "The Binding Force of a Reconlmendation of the Generul
Assembly of the United Nations", British Year Book of International Law, vol. :m
(1948), pp. 1-33; D. H. N. Johnson, "The Effect of Resolutions of the General A!I'·
sembly of the United Nations", British Year Book of International Law, vol. :12
(1955-56), pp. 97 fl.; F. A. Vallt, "The Competence of the United Nations Genom]
Assembly", Recueil des Ccntrs, 1958, pp. 207-92.
334 The Nuremberg principles and the law of genocide have been accepted by
some 23 states in treaties which they have ratified.
, 33,5 Advisory Opinion regarding Certain Expenses of the United Nations, IGJ
Reports, 1962, p. 151 fl.
336 See Lissitzyn, n. 240, p, 46; and Abi-Saab, n. 190, pp. 109-10.
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Africa cannot regard themselves as !Separate or distinct from the test
of the world. Their problems, their fortunes, and their des'tinies are
inevitably bound up with the rest of the world. Moreover, being weaker
members of the international community, they need international law
for their own protection. More important, they need scientific, economic, and technological help from the Western Powers· for the development of their rich but underdeveloped economies. For all these reasons
it is in their own interest not to reject the present international law.
It is important to note that during the General Assembly debate on
the 1962 resolution on natural wealth and resources, several spokesmen of the less developed states sought to reassure the capital-exporting states of their good faith by pointing to the clause of compensation
and denying any intentions to promote confiscation of foreign investment. 337 They also rejected the extreme proposals of the Soviet Union
which, through an amendment, sought to confirm "the inalienable
rights of peoples and nations to the unobstructed execution of nationalization, expropriation and other measures". An earlier Soviet amendment was designed to modify the compensation clause and proposed
that
The question of payment of compensation to the owners in such cases be decided
in accordance with the national law of the country taking thOS€ measures in the

4:.!U

new agreements' accepted by them on an equal basis.:l 10
In. this turmoil. however, while they accept international law but
reject some of the so-called legal rights acquired during the outmoded
colonial period, they refuse to go before the international cou.rb:l .1mlt
those rights might be considered as binding on them. This seems to
be one of the chief reasons, as we have said in another chapter, :for
their reluctance to accept any far-reaching obligations in regard to the
jurisdiction of courts. But apart from these colonial rights, thero is
nothing to show that the newly independent countries are particularly
unwilling to resort to judicial settlement or arbitration for the settlement of their disputes.an
APPRAISAL
The above discussion makes it clear that international law is in a
fluid 342 stage. The present scientific and technological developments, as
well as the conflicting interests of the different states of the present
expanded, heterogeneous, and divided world society, have put too many
strains on the existing international legal order with the result that it
has become somewhat obsolete, no longer adequate to the facts and
circums'tances with which it must cope. But it has been well observed
that

exercise of its sovereignty.
As old orders crumble and dissolve under the ever-accelerating impact of scien-

Though attractive as a proposition, this amendment was rejected in
the Second Committee for fear of offending the capital-exporting states
and to obtain the largest majority for the whole resolution. 33s The interes't of the underdeveloped nations in accepting international law
and eagerness to maintain normal relations with the capital-exporting
countries is also clear from the fact that acts of expropriation, such
as those in Iran, Egypt and Mexico, have generally been accompanied
by provisions for compensation and in most cases the foreign claims
have been settled through negotiations. Though the compensations
might not have fully satisfied the Western exporters, they alleviated
any doubts about their adherence to international law. In any case, even
if the "new" countries might be unwilling to limit their freedom with
respect to property acquired by foreigners during the colonial period.1l3lJ
does not preclude their willingness to guarantee new investments and
337 See debates in UN General Assembly, 12 November to 7 December 1962,
Documents A/C.2/S Rs. pp. 831, 841-2, 845-6, 848, and 850-59; 14 December 1962,
pp. 1193-4.
338 See UN General Assembly, session 17, Doc. A/53M/Add 1.
33l1See for some interesting views about the reasonability of this attitude, W.
Friedmann, "The Uses of 'General Principles' in the Development of Internation:.-l
Law", American Journal of Inte1"national Law, vol. 57 (1003), pp. 295-9.

tific, technological and other changes, the future becomes increasingly plastic
in our hands, hold'ng out the possibility of molding a world order nearer to tlll~
aspirations of human dignity.343

It must be mentioned, however, that the problem is not a new one.
International law faces today with somewhat greater intens'ity the
ever-present problem of a need for stability and the demand for
change. 344 As the old saying goes, "all things move, nothing abides".
No· political institutions or international arrangements-no sacred Troy
or Capitol of Rome-are exempt from this eternal law. As Sir Fischer
Williams wisely pointed out:
See for a discussion about the prospects of reaching an agreement in regard
in a Changing Society
(Los An15eles, Calif., 1959), pp. 452 ff.
341 See above the chapter on jurisdiction; see also Lissitzyn, n. 240. pp. 56-57.
342 See Josef L. Kunz, ''The Changing Science of International Law", American
JOU7'l'ULl of Inte7'l'ULtional Law, vol. 56 (1962), pp. 488-99.
343 McDougal and Lasswell, "Identification and Appraisal of Diverse Systems of
Public Order", n. 211, p. 39.
M4 See generally Quincy Wright, ''Toward a Universal Law for Mankind,"
Cotttmbia Law Revie1v, vol. 63 (1963), pp. 435 ff. and especially pp. 450-8.
340

to the law of responsibility of states, W. Friedmann, Law
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A treaty that is to endure for all eternity and to be supported, without limitation
in time, by the armed force of the Contracting Powers, is as great
absurdity
as a will that is to -regulate for all time the descent of the property of a testator,
No civilized system of private law permits the dead hand to ~overn indefinitely
the property of the living. Nor can the world be ruled by a system of perpetual
and unbreakable international entaiI.340

doubt that none of them is feasible at present. Thus, as we have seen.
in spite of the availability of the ex aequo et bono provision in thl~
Statute of the International Court, it has not been used in a single
case. The possibility of the establishment of an Equity tribunal is fltill
a far cry.352 Furthermore, even if such proposals could be llcccptod.
very reasonable doubts have been raised about their appropriatontlflH.
In the first instance, even the enthusiasts for judicial legislation admit
that the courts are not the right organs for effecting change and "how~
ever legitimate or unavoidable in some cases', judicial legislation cannot
be the normal method of improving the law even when the application
of existing law is felt to be unsatisfactory or distasteful as a matter
of. justice or common sense".353 More important, it has been questioned
if the courts do or can have the capability or wisdom to devise satisfactory law in several new fields in our present dynamically changing
times, especially when there is no machinery to correct the judicial
errors which, in the light of further knowledge and experience, might
become apparent. 354 The inevitable lack of expertise by judicial lawmakers is not dis·turbing so long as they legislate "interstitially" and
their movements are confined" from molar to molecular motions".nnn
But if the judge is asked to solve questions for which accepted judicial techniques afford no satisfactory answer, the matter indeed becomes difficult and disturbing.
In a rapidly changing and varied world such as ours, in order that
international law be adapted to changing conditions, alongside the
judicial bodies, therefore, it is essential to develop other procedures
of adjustment. In the absence of any possibility of the establishment
of a world legislature, this adaptation must take place at different
levels, such as by treaty-making, recommendations of international
assemblies, activities of private jurists, or such international bodies a:the International Law Commission. 356
Law, it has been well said, is not a constant in a society, but is <l
function. In order that it may be effective, it ought to change with
changes in views, powers and interests in the community. The conditions under which the classical, traditional law of nations developed,
the views which it contained and the interests which it protected, have
all greatly changed. Not only that but the very nature of the inter~
national community, which consisted of the comparatively homogeneous, Western Christian family of nations, has been widened to include peoples with different cultures, civilizations, ideologies, and in-
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In order that peace be enduring "in this epoch of threatened catastrophe",346 we must have a peaceful and orderly process of change.
Though war has in the past not been the major method of readjusting
international relations, nevertheless it has often fulfilled this function;
and no universally applicable process for peaceful change has so far
been devised. 347 War having become unthinkable, however, in the
present-day world, it is imperative to devise other ways to fulfil that
purpose. There is no doubt, as we have seen above, that courts can
be helpful in readjusting the law. But as it has been rightly pointed
out, the issues are too grave to admit of so easy, so optimistic, and so
unscientific a solution. We may re-emphasize that the law-creating
function of the courts is a limited function.
They act under several
well-recognized limitations of judicial process. They cannot promulgate
a rule of general application. In fact there is a d:stinction between the
"law-creating" function of a court and "law-giving" function of a legis.lature. 348 Moreover, it might be inadvisable and inappropriate to submit to an ordinary court procedure differences with regard to change
in the law in force. 3411
To emancipate the courts of some of these limitations in their r8le
in the development of international law, and in order that they may
be able to play an important r6le in this function, it has sometimes
been suggested that their powers should be increased by the will of
the parties. This could be done either by conferring on the existing
courts wider jurisdiction to decide disputes ex aequo et bono 350 or by
creating a new International Court of Equity which would not be
bound to decide the cas'es according to strict principles of international
law. 351 Whatever the merits of these proposals, there is hardly any
345 John Fischer Williams, International Change and International Peace
(London, 1932), p. 2.
346 McDougal and Lasswell, n. 343, p. 39.
347 See Williams, n. 345, pp. 2 and 15-20.
348 Hudson, n. 7, pp. 247-8.
34l1See Anand, n. 220, p. 77-79; see also Lincoln P. Bloomfield, "Toward a
More Lawful World", Proceedings of the AmeriC'an Society of International Law,
1960, pp. 71 ff.
350 See Lauterpacht, n. 108, pp. 307 ff.; "Some Observations on the Prohibition'
of Non-Liquet and the Completeness of Law", Symbolae Verzijl (The Hague,
1958), pp. 211 ff.
351 See Max' Habicht, n. 100, pp. 86 ff.; Karl Strupp, Legal Machinery jM
Peaceful Change (London, 1937), pp. 13 and 14.

352 Cf. Gustav Radbruch, "Justice and Equity in International Relations". in
JUstice and Equity in International Sphere (London, 1936), pp. 1 ff. and 12-13.
353 Lauterpacht, n. 25, p. 221.
354 See Stone, n. 175, pp. 149 ff.
355 Holmes. Quoted in Cardozo, n. 187, p. 69.
lI56 Wright, n. 314, pp. 268-9 and 284.
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teres1s. More important, while the earlier international society was
extremely nationalistic and individualistic, and put the greatest stress
on sovereignty and national independence, the present society, in spite
of its vast horizontal expansion, has become extremely interdependent.
The fantastic scientific and technological developments have already
made the world too small. The mutual interdependence of the states
has· become the most important and all-embracing concept of the present society of nations.
Tne traditional international law of liberty, created by a handful of
industrial, prosperous, colonial Powers is, therefore, no longer suitable for the present interdependent world society the majority of
whose membership is formed by poor, newly independent states, at
a low stage of technical development, which not only need help for
their development, but protection for their continued existence. This
new majority in the community of nations has new needs and new
demands and they want to mold the law according to their interests.
As Professor Roling points out, they want fourfold development. First
they want to annul the former law of domination as expressed in the
colonial system and the "unequal" treaties. Second, they demand the
general application of those sections of international law that formerly
obtained only between the "civilized nations". It is on this basis that
they claim the recognition of the equality of races without any regard
to colour or creed and want equal representation on the international
bodies, such as the International Law Commission, the International
Court of Justice, the Security Council, and other organs of the United
Nations. Third, they desire the expans:on of international law to make
it a law of protection which protects the weak states, especially economically, against the overwhelming might of the stronger ones. This
latter desire is also sometimes depicted in their great stress on national
sovereignty, and their particular reliance on the domestic jurisdiction
clause of the United Nations Charter. 3u7 Finally, not satis'ned merely
with a law of peace, the new majority demands an international law
of Welfare which may promote the welfare of all and help in raising
their standards' of living.35s
The wheel of history cannot be turned back. In order, therefore,
that international law may be effective, it must take into consideration
the interests .)f the new worldwide community. As it has been well
said, "law must become more political if politics are to become lawful".3511 The ideas have got to be broadened and the law more h1'Oad-

based. Armed force in international relations can no longer be tolerated, nor'· can old law be thrust upon the new community. The rising
aspirations for a better life on the part of millions of human beings,
hitherto devoid of any expectation of receiving serious consideration,
cannot be s'Uppressed. The prohibition of force can, therefore, only be
based on a dynamic law of nations establishing the conditions under
which peace can be maintained. It must be concerned not merely with
the settlement of disputes, but must aim at creating the conditions
under which disputes can be prevented; it must deal positively and
constructively with the political and economic well-being of the
society.31l0
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357 George M. Abi-Saab, "The Newly Independent States and the Scope of
Domestic Jurisdiction", Proceedings of the American Society of International LBw,·
1960,

See Roling, n. 210, pp. 73-86,
31;9 R. B. Pal, "The International J..aw in a Changing World", All India Reporter,
vol. 48, Journal Section, p. 102.
858

As early as 1945, Professor Carr declared:
Any international order which seeks to conjure the spectre of war and win the
allegiance of mankind will have in future to set before it some higher ideal than
orderly stagnation. Its primary function will have to be not to maintain the international status q1tO or to defend the rights of nations, but to seek by active policies to improve the conditions of life of ordinary men and women in all countries. No international organization of power, whether it be called a "world security organization" or an "international police force" or by any other name, will
prove durable unless it is felt to rest on certain common principles, and to pursue
certain common purposes, worthy to command the assent and loyalty of men and
women thraughout the world. 361

Against the natural conservative forces of law, to bring about all
these changes and change in outlook is not an easy task. In fact, as
Professor Roling says, it is almost a "superhuman task".362 The stakes
are too high for the ideal to be given up. When the entire existence of
our civilization, and perhaps the whole human race, is in peril, we
should not be deterred by the difficulties. It must be mentioned, however, that no radical immediate change is needed in international law.
This, by its very nature, is bound to be a slow process. Fundamentally,
the interests of all states, Eastern or Western, small or big, Communist
or non-Communist, are tied up together. It has been very well suggested that, "taking into account these great units of power, we must
enquire not so much what potential conflicts divide them, but what
principles and what purposes they can develop in common".363 An
international order built on common interests, and which seeks to
promote the well-being and minister to the aspirations of men and women
everywhere, can naturally become the focus of wider loyalties. It may
not be possible to have these loyalties world-wide in all cases, at least
3M Roling,

n. 210, pp. 52-54.
E. H. Carr, Nationalism and After (London, 1945), p. 61.
362 Roling, n. 210, p. 221.
363 Carr, n. 361, p. 62.
361
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in, .the first instance. But these common principles and common: pU11?9ses:.
m:\ist he ~stablished'and resolutely pursued for the~e alone can provide.
aU\1nderlying basis of unity which is a necessary condition for a sound)
IDialasting international peace. 364 As ~ first step, however, it is esseJ,1::'
ttai t~ provide certain minimum universally recognized principles.pI,
co~existenc~ an:dco~peration betwe~n the .hetero.geneous members ()f:,
the present divided world society which-may contribute to an enlarge,7-t
me~t of the sphere of peace.
,'j
In this pursuit, there isno. doub-t, policies of states wi1lh~Ye to ,;be
reshaped. (:;ommunistcountries will have to modify .their militant~p.Q:
stringent ideology, and the signs of change are possibly already becorn@g,
visible. Moreover, we are hopefully assured by competent observers
that no ideology or system of public order is immutable. 365 As Professor
Harold D. Lasswell says, "the doctrines of any political system are open
to changes of many kinds, particularly in the intensity with which they
are . held and specific interpretations to which they giverise".366 ,Of
course, it cannot be expected' and there is no prospect "fora sudden'
leap from anarchy into a world rule.dby la~, but for averygradl,i~l:
etosion'Ofthe extrenie hostility t~ other systems of public order ~~;:
plicit in Co:ri::ununist ideology and a concomitant gradual expansion of,
the role of international law in the relations between the two
camps''.367
Similarly, the newly independent countries will have to checktheif
surging nationalism by a sense of responsibility and restraint. Th.ey
will have to unde~stand that any undue impatience on their part ,may
not only threaten their own existence, but the whole future of :rnan-

I
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A new international law, consonant with the new political and sociological structure of the communtiy of nations, and consonant with the
new interests and aspirations of the community, must be evolved. This
evolution may first seem to make it less, rather than more, certain, for
it is not unlike metal being reshaped tor a new purpose, and may have
to be softened before it can be reshaped and hardened. 370 But that, it is
believed, is the first step to make the present legal order more acceptable.

lPnd.
"But more "important, the Western stronger states will have to look
into th~ future and forego "the imagined monetary advantage of employ~
ing a, superior force to safeguard investments, to suppress illeradicable
ye;ITriing for free<;lom, to vindicate rights, to bolster waning prestige"~
It has dghtly'beensaid that "lost causes cannot be won by obsolete poli~
tical weapons".368 They will have to be prepared to see modifications Of
s6me of the91d OJ:thodoxies~ They have been well advised to "listePi
learn and conrl?!-0I?ise".369
?6~Ibid.
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.366 HaroldD. Lasswell, "Introduction: Universality versus Parochialism", in M.p:
McDougal arid F. P. FeliCiano, Law and Minimum WOrld Public Order: The Legal
R,egulatiOn' of International CoerciOTi: (New Haven, Conn., 1961), pp. xXii-xxiii. .
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CONCLUSION
Though "peace under law" has always be-en an ideal, deeper reflection
shows that it sometimes invites mere1y day dreaming. Law is not a
panacea to solve all the problems of international society. To say, however, that the enforcement of law must be postponed until peace is e5'tablished is merely surrender. Law and peace or peace and law must
proceed abreast, each fortifying the other, on an ever-expanding front.
Thus each day of peace is a time for the extension of law and every
extension of law a reinforcement of peace.
Mankind needs peace and needs it desperately. Most of mankind
wants it. It is acknowledged everywhere that law in some form is an
indispensable means. One of the necessary conditions for fortifying law
is to strengthen and improve the institutions and processes for law's
administration. As we have already explained, law cannot be better than
its administration.
The preceding analysis, however, indicates that, as regards institutions and procedures for adjustment of disputes, international law has
been woefully deficient-a jungle law imperfectly ameliorated by a fragmentary and hesitant progress in the direction of a legal order. There
have been some brighter hopes of a firmer order in the long experience
of arbitration and the briefer history of judicial settlement, but always
these hopes have been shattered by the political anarchy underlying the
pretensions of a legal order and have been "caught unsteadily across the
desolate no-man's land of self-help, a land strewn with the wreckage of
non-amicable adjus'tment and periodically desolated by war".1
It must, of course, be confessed that judicial procedure cannot, on the
plane of mere fact, be a substitute for war. The judicial approach is
limited by the fact that, given the fundamental nature of the major disputes that arise in international relations and the dashes of political
and economic interests, a judgment does not constitute a settlement.
There is little doubt that the much disputed line between legal and political questions is purely a subjective phenomenon of the minds and wills
of the disputants, but the fact still remains that many issues will be as
far from settlement after a judge has said all that a judge can properly
say as they were before any such pronouncement. So long as the world
remains as unorganized as at present, and the security and welfare of
each are left in fact to depend upon itself alone, the world history cannot be turned into a court procedure. Similarly, when states demand a
change in the law, which they challenge as obsolete, a decision accord-
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ing to law can hardly help in solving the dispute. Indeed, the authoritative declaration of legal right5' and wrongs may even impede settlement
by encouraging the rigidity of one side in the controversy which might
have been settled by a political compromise. It is because of these unavoidable bitter truths that we are bound to conclude that the present
ideological and political differences between the Communist and nonCommunist countries on the one hand, and several economic, political
and social differences between the "rich" and the "poor" or the developed and the underdeveloped nations on the other, cannot all be solved
through judicial means.
But while avoiding this undue optimism, we must not underestimat~
the rtlle that courts, even within their due limitations, do or can play in
strengthening peace. Even by solving some of the comparatively "minor"
disputes, they can help create a law-habit among states and make an
atmosphere of peace. Though they cannot help in settling the politicallycharged conflicts of interests, by deciding small, somewhat "unimportant"
(politically 5peaking) economic, business, or even boundary disputes,
without much fanfare, they can render a most useful service, as the
courts do in the national field, because by far the greatest number of
disputes relate to these matters which, if peaceably settled, can encourage smooth intercourse between states in the present interdependent
world.
But in order that courts may successfully fulfil their function, it is
essential to bring about a few changes and modifications in the present
system. In the first instance, it is necessary to improve the present international court structure. A single permanent world court, situated
in The Hague, howsoever impartial and efficient, is not sufficient for the
whole globe. It is our submission that multiplication of courts is essential if judicial procedure is to be more frequently used in the settlement of international disputes. The strong feeling that the Hague Court
is unsuitable and uneconomic for the solution of "small" economic and
business disputes in the remote areas of Asia, Africa, and Latin America
cannot be ignored. Even if it has not been possible to set up regional
courts, it might still be advisable and feasible to establish regional benches of the WorId Court, under Article 26 of its Statute, thus making
justice easily accessible in most parts of the world with minimum of
expenditure. Further, the proposals for establishment of special economic or commercial courts, especially among the comparatively close-knit
areas or like-minded states, require serious consideration on the part of
all concerned. Though ad hoc arbitration courts may be found extremely suitable for the settlement of certain disputes, their usefulness may
be enhanced by providing for some appellate or revisional procedure.
Nothing much need be said about the composition of courts except
that they must reflect the political structure of the international so-
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ciety. It is for this reason that it is essential to have equitable representation of all parts of the world-all legal systems and the main forms ,of
civilization-on the World Court. Until recently, the newly-independent
Asian-African countries have been extremely dissatisfied over the composition of the International Court of Justice. However, this dissatisfaction was to some extent removed by the election of three more judges
from these countries in the last two elections in 1963 and 1966, with the
result that at present there are four Asian and two, African judges on
the Court, along with six European, two Latin American, and a North
American. 2 Needless to say, equitable representation of different legal
and political systems is essential not only to develop a balanced system
of international law, but in order to create confidence among states, which
is the most important element for the successful functioning of· the
courts. It is also essential in this connection to note that a thorough probe
into the past re'cord of the World Court shows that, despite certain allegations against, its judges and criticisms against some of its judgements,
it has proved itself to be an extremely conscientious and ,impartial tribunal which, by its unimpeachable integrity, has gained the respect of the
international community.
. The real usefulness of the courts of course depends upon the use made
Of them. The present crisis in international relations, the division of the
world, and the political, ideological and economic rivalries between sfates
have allIed to a great deterioration of the position of law and neglect of
judicial procedures in theseftlement of international disputes. Thus, in
spite of the vast horizontal expansion' of the international society, less
than one-third of its members have acoepted the compulsory jurisdiction
of the International Court of Justice under the Optional Clause of its
Statute, and there has been a marked decrease in the arbitration clauses
in bilateral and multilateral treaties. Furthermore, these acceptances of
the compulsory jurisdiction have generally been riddled with exttava..;
gant and damaging reservations and conditions leaving the states largely
free, when' an actual dispute arises, to accept or decline the jurisdiction
of courts. Conspicuous by their hostile attitude toward judicial procedure are the Communist countries who have refused to accept any obligations in this regard, The "new" Asian-African countries, though weak
and younger members of the family of nations, have also shown an ex~
treme reluctance in accepting any far-reaching obligations in regard to
interna~ional adjudication.
In or'der to .cheek this d'isturbing trend of neglecting the judicial ~d
a,rb~tl"q.l procedure in the settlemeIJ,t of international disputes, and improy'e the present distressing picture, it is firs'!; of all essential to amelio~
rate the, present Optional Clause system which is bound to remain a

l;.lseful instrument for the progressive acceptance of o'bligOltio:t:l§ r~~a~ing
to compulsory adjudication. It is not only necessary in this, connexion
to persuade states to withdraw and drop the far-re.a,~hing reservation$
attached! to their declarations, but it is more important that the present
"~ree-for-all contracting in and contracting out" systecrn, at the, free
will of the parties on their own condi~tnns, as at present prevalent,
should be 'curbed. Only, authorized reservations spould be' permitted,
and the declarations should not be terminable before a fixed period of
time, and even then only after a limited period of notice. In this
connexion, a suggestion to draft an optional declaration, authorizing
acceptance of the jurisdiction of the International Court of Justice in
regard to the interpretation and application of treaties concludedaftet
the making of such a declaration, requires serious and sympathetic
consideration of all concerned. Furthermore, as it has been wisely
suggested by C. W. Jenks and others, acceptance of obligations in regard
to compulsory adjudication should be made an integral feature of the
plans which will commend themselves by their political or economic
advantages, such as plans for large-scale international economic development schemes, which may require huge capital investment in many parts
of, the world. Such obligatory adjudication clauses would certainly
inspire confidence among investors, and will be beneficial for the capitalimporting countries as well.

",;.>,

a,See Ch.4 of this book.
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1967, p. 3.
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See also UN Weekly Newsletter (New Delhi), 6

One of the essential conditions for the successful functioning of the
international courts, and for the establishment of a rule of law 'in the
international field, is to have an adequate and up-to-date body of law
which is in conformity with the ever-growing demands of the interna~
tional ,community. Owing to lack of proper ameliorating and remedial
devices, however, international law has suffered, to a degree characteristic of no other legal system, from uncertainties, gaps and obscurities
of its legal principles. In fact, much of what has passed for international
law has been an arsenal of continuing controversy. Every attempt,
therefore, should be made to clarify, reformulate, or if possible, cbdify
the principles of international law.
.
Furthermore, we must also remember that, like any other, the cb:rrt:;'
munity of nations is a community of continuing change. Its status quo
is always the status of yesterday in the' process of becoming the status
of tomorrow. As we have discussed above,' international life has not
'only been revolutionized in our age by scientific, tecpnological, political,
imd'economic' changes, but all life upon earth is imperillec1. TJi~old
political equilibrium is gone, and gone are the days of political isolation
·&l'statl;;s. The traditional .law of nations was developed within" a comp~r~tively homogeneous, Western Christian family of nations, the ni~st
important and influential of whose members wer~ a handful of industrial,
prosperous, colonial Powers who were interested in creating an inte1'!~
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national law of liberty. The present interdependent world society, the
majority of whose members are poor, underdeveloped, newly indepen-'
dent states, but who have corne to acquire an unusual influence in
international affairs has new demands and new aspirations. International law must change according to these changed conditions. In
fact, law without growth is dead wood. The prohibition of force can
only be maintained by a dynamic law of nations.
While there is no doubt that courts, by applying law in a spirit of
progressive realism, can help to some extent in readjusting international
law 'according to changed circumstances and must be given as much
work as possible, their role in this regard is certainly limited. They
function under the well-recognized limitations of the judicial procedure.
In fact, in order that courts may be able to play a more useful role in
the settlement of international disputes, international law must be
developed and modified according to the changed circumstances. In
the absence of any possibility of the establishment of a supranational
legislature, time' must be endlessly consumed in international negotiations and conferences, in quest of an international law, consonant with
the new political and sociological structure of the -community of
nations, and in agreement with the new interests and aspirations of the
community.
These are bold suggestions requiring an endless struggle against
almost insuperable odds for the cause of peace. But if the troubled
history of international relations demonstrates anything, as in fact it
does, it demonstrates that there is no es-cape from juridical chaos in
patience and watchful waiting. Yesterday's conflicts between land and
sea power have given way to new rivalries between those who have
atomic power in hand and those who have it in prospect. What tomorrow's
rivalries may presage, no one can tell. What we can tell is that the
law of change is the law of life and that change in an unorganized and
juridically chaotic community must be unregulated and may be violent.
Watchful waiting in this dangerous age is waiting for disaster. 3
There prevails throughout the world today a profound disillusionment
and dissatisfaction over the present critical -conditions. Of course no
good can come out of hysteria. There is neither comfOl't nor security
on haystacks. The alternatives are not simple and obvious. No route
before us is without risk. No one can confidently assert which road
we must travel if disaster is to be avoided. Therefore, in determining
the direction in which we should move we should only weigh the relative
risks of the alternatives.
Weare convinced that, in spite of all its imperfections, the better
order called peace can be and in fact should be built by law in all its
3 Edwin DeWitt Dickinson, What Is Wrong with International Law (An Address
Delivered at the University of California, Berkeley, Calif., 1946), p. 13.
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ramifications. This, to our mind, is the line of least resistance. Of
course it is not possible to build a rule of law in the international society
within a short time or without tremendous efforts and great sacrifices.
But we should not let impatience obscure the importance of illuminated
though distant horizons. As a first step we must use and develop the
institutions at hand to better advantage. We must use courts for the
development and application of law as much as possible. They will
not do miracles, but they are certainly capable of strengthening peace
in an infinity of ways.
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the
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286n; on the number of ad hoc
tribunals between 1899 and 1914,
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down regarding the seeking of an
advisory opinion from the Permanent
Court, 220
Cremer, Randal, 244

41H

Crimean War, 322
Cuba, 145n, 234, 287, 302; numbor of
arbitrations participated by, dUI'Jnl~
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.inter-European arbitrations during
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260
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272n; conflict with Soviet Union,
284; number of arbitration treaties
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of the General Act of 1928, 277; reservation attached to the declaration
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I.C.J., 290
Finlay, Lord, 104, 128
First II;" Peace Conference (1899),
20, 39, 47, 121, 207, 253, 415; discussions on compulsory jurisdiction,
253; number of participants in the,
415; the object of arbitration as laid
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down in the Convention of 1.891),
47n; provisions regarding the composition of arbitral tribunals, 136
First World War, 51, 57, 231, 28il, 285,
286
Fisher, on the inevitability of politico I
factors involved in the election of
the international judges, 158
Fleming, on the working of the
International Court of Justice, 191
Force, application .of force as a factor
in international relations, 4
Forum prorogatum, doctrine of, 401;
limitations of, 203, 205; political
overtones in the principle of, 205
Fourth
Pan-American
Conference
(Buenos Aires), 264
France, 38, 40n, 42, 86, 117, 135, 143,
197, 252, 275, 287-9, 295, 306, 307,
333, 334, 337; acceptance of the
General Act of 1928, 277; attitude
towards arbitration treaties during
the 19th century, 243; attitude to
compulsory arbitration at the Second
Hague Conference, 257n; breach of
treaty obligations and agreements
by, 323; Disputes with Great Britain
submitted to arbitration, 14, 269, 288,
289n, 295, 337, with Egypt, 306, with
Holland regarding the boundary of
Guiana-Surinam, 23, with Lebanon,
306, with Nicaragua, 135, with
Switzerland, 369, with Tunisia, 6n;
French Chambers resolution urging
the government to sign a treaty of
arbitration with USA, 243n; international disputes, number of arbitration treaties signed during 1900-1914,
259, during 1915-1927, 275; number
of arbitrations participated by, 251,
between 1794 and 1900, 250, during
1900-1914, 265, during 1914-1938, 286'
number of cases in which France
was a party at the P.C.I.J., 285;
number of treaties signed during
1900-1914, 260, during 1928-1945
278; practice of international arbitration during 1946-1962, 304; representation in the Prize Court, 42;
repudiation of the treaty of 1815, 322;
reservation attached to arbitration
treaties by, 1915-1927, 275; reservation made in the declaration conferring compulsory jurisdiction on
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District of Gex case, 168, 169, 197;
facts and the issues involved in the,
369, 370
French Civil Code, inadmissibility of
non-liquet in, 381
French-Mexican arbitration, 141n, 142n
French Nationals in Egypt case, 303
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French-Venezuelan Claims Commission, 1902, 195
Fried, 20; on the number of arbitrations during nineteenth century, 20
Friedmann, Wolfgang, on the attitude
of Asian-Mrican countries towards
present international law, 423, 425
Fromageot, M. (J.), 102, 122, 123, 126,
168, 169, 1S8n; on the disabilities of
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qualifications of the international
judges, 123
Fry, Edward, 35, 40, 44n, 258; on the
Court of Arbitration established at
the First Hague Peace Conference,
43; on necessity to create' a new
international court, 35
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Gardner, 343
Garner, J. W., 44n, 54, 79; on arbitral
tribunals, 54; on the criticism against
arbitral awards and the Hague
Court, 49; 50; on the criticism of the
international arbitration, 53; on the
decision rendered in the Casablanca
case, 46n; on the demand for arbitration, 21; on the Hague Court, 44; on
the number of arbitrations between
1900 and 1914, 44n; on the number
of arbitrations during the first three
years of the 20th century, 44n, 45n
General Act of 1928, 136, 137, 223, 278,
307, 380; provisions regarding the
composition of an arbitral tribunal,
136
General Act for Pacific Settlement of
International Disputes, 1928, 276;
number of states acceding to the Act,
277; provisions regarding arbitration in, 276

General Agreements on Tariffs and
Trade (GATT), 328, 343, 344
General Armstrong case, 134
General Treaty of Inter-American
Arbitration, 282
Geneva Convention (May 1922), 200
Geneva Tribunal, 346
German Interests in Polish Upper
Silesia (Merits) case, reliance made
by the World Court on a previous
ruling in, 362
German Polish Tribunal, 70n
German Settlers in Po·land case, 364
German-Venez,uelan Commission, 267n
Germany, 30, 31, 33n, 39-42, 86, 243,
324; attitude towards arbitration
treaties in the 19th century, 243;
attitude towards international arbitration at the First Hague Conference,
253, 254; attitude towards compulsory
arbitration at the Second Hague
Conference, 257-9, change in the
attitude at, 255; conciliation treaty
with Switzerland, 68; dispute with
Great Britain over South Africa,
267; Locarno treaties signed by, 275;
number of arbitration treaties signed
by the end 'of 1927, 275, during 19281945, 278; number of arbitrations
participated by, during 17'94-1900, 250,
during 1900-1914, 265, during 19141938, 286; number of cases in which
Germany was a party at the P.C.I.J.,
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1899, 30, 33n; representation in the
Prize Court, 42; repudiation of
unequal treaties by, 324; treaties
with compromissory clauses signed
by, 260; war with Venez;uela, 267
Giraud, Emile, 311, 318n, 335; on the
attitude of
the
underdeveloped
countries
towards
international
adjudication, 318n; on international
judicial settlement, 335
Gladstone, W. H., 243, 244.; on Great
Britain's attitude towards arbitration,
243
Good offices, as a means of pacific
settlement of disputes, 6
Great Britain, 23, 39-42, 143, 212, 213,
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of the Belgian Guarantee Treaty of
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General Act of 1928, 277, reservations
attached to the, 278; Alabama dispute
with the United States, 23; attitude
towards compulsory arbitration, 260;
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256, 257n; attitude towards the establishment of a permanent court of
arbitration at the First Hague Peace
Conference, 28-30, English Plan,
28-30; attitude towards a general
multilateral arbitration treaty, 277;
attitude towards international arbitration "m the 19th century, 243, 244,
252; demand to include compromissory clauses in the treaties, 243;
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treaties by, 274, 275; role in the
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15, 20; treaties with compromissory
clauses signed in the 19th century,
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adjudication, 320
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305
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1901-1910, 264; number of arbitrations participated during 1914-1938,
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nationality as a factor in the selection of the arbitrators, 113; on the
nature of arbitration, 50; on the
number of general arbitration treaties
concluded between 1900 and '1914,
45n; on objectives behindunihiteral
application for adjudication, '308; on
the Optional Clause of the Statute
of the I.C.J., 224; on principles of
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equity, 365; on the proper age of a
judge at the time of selection, 128;
on the qualities of a good judge, 112,
113; on the role of equity in international law, 366; on the role of the
P.C.I.J., 239; on the salary of the
judges of the P.C.LJ., during 192240, 163n; on the selection of the
members of international tribunals,
112, 113; on the service conditions of
the judges of the Permanent Court,
164; on states' reluctance to submit
to international adjudication, 222; on
system of remuneration for the
judges of the Permanent Court, 164;
on the tribunals not manned from
the Permanent Court of Arbitration,
44; on the value of precedents in
international adjudication, 399; on
the voting pattern of the national
and ad hoc judges, 182; on the
working of the I.C.J., 190
Hughes, 104, 105, 279; on the age limit
for US Supreme Court judges, 104,
105; on the strength of the P,C.I.J.,
119n
:Humphrey (Sen.), 297
: Hungarian Optants dispute, 196n, 197n
. Hungaro--Czechoslovak Mixed' Arbitral
Tribunal. case, 199
Hungary, 139, 205, 216, 220; acceptance
of the appellate jurisdiction of the
World Court over the decisions of
the mixed arbitral tribunals, 92;
dispute with Czechoslovakia, 92;
dispute with Yugoslavia submitted
for arbitration, 72; number of
arbitration treaties signed during
1928-1945, 278; number of arbitrations participated by, during 19141938, 286; number of cases at which
Hungary was a party at the P.C.I.J.,
285; refusal to appoint its representative on the arbitral commission,
140
Hurst, Cecil, 71, 126; on the international judicial system, 71
'Hyde, 142; on the absence of one of
the members of the tribunal, 142; on
.. the classification of iriternational
disputes, 228

ICELAND, dispute with Great Britain
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on the question of fisheries, 321, 322
Implied consent, 205, 213, doctrine of,
205, 213
Indemnity case, 44n; between Russia
and Turkey, 44n
India, 277n, 283, 284, 289n, 305, 310, 334,
341, 420, 421, 423; border dispute with
China, 314, with Pakistan over
Kashmir, 6n, with Portugal, 294,
295n; Hindu legal system, 315; intervention in Goa, 419n; new. deClaration
dropping Connally type reservation,
303; number of treaties inherited
from the successor British Indian
state, 421; principles of inter-state
conduct in ancient India, 400; r'eluctance to submit to adjudication
on the part of, 337; reservations
made before accepting the compulsory jurisdiction of the International
Court of Justice, 294; reservation
made in the declaration conferring
jurisdiction upon International C01,lrt
of Justice, 29'ln" reservation' withdrawn by, 291n; submission of Kutch
dispute to arbitration court, 306;
termination of the· ,declaration conferring jurisdiction on the I.C.J., 293;
withdrawal of declaration conferring
compulsory jurisdiction on the I.C.J.,
295n
Indonesia, 6n, 423; dispute with Burma,
6n, with Netherlands; 6n
Indo-Pakistani Canal Water dispute,
310, 332
Informal Iriter-AlliedCommittee, 1944,
92, 105, 1I5n, 119n, 124, 128, 153,
162, 187; on the classification of
disputes, 225n; on existing system
of the nomination of judges, ,152, on
direct nomination by the governments, 152; on the question of
national judges, 178; stand on the
tenur:e of the international judges,
1062
Inman, Samuel Guy, on the United
States' role in the failure of Central
American Court of Justice, 57
Institute de Droit International, 105,
157, 163, 311, 317, 338, 342, 343;
Neuchatel session, 343; on the normal
'method of settlement of legal dis'])utes, 338; on 'the Optional Clause,
342; recommendations regarding the

458

INDEX

INDEX

appointment of ad hoc judges, 188;
recommendations on the tenure of
judges, 163
Institute of International Law, 22, 78,
228, 326, 379, recommendations regarding the election of the judges of
I.C.J. put forward by, 157-9
Inter-American
Conferences,
89;
Eighth conference at Lima, 1938, 74;
Ninth at Bogota, 1948, 74; on
Problems of War and Peace (Mexico
City), 282
Inter-American Court of
Justice,
attempts towards the formation of,
89, 90; failure of, 90; proposals for,
74
Inter-American Juridical Committee,
283
Inter-American treaties of arbitration,
1901-1910, 264
Inter-Parliamentary, Conference, draft
, of a permanent court of arbitration
adopted at, 27
Inter-Parliamentary Union (Brussels),
34, 43n
Interhandel case, 291, 305, 333, 337
International ,adjudication, appraisal
and recommendations on the international judicial system, 95-7; cases
in which the Court found support
for its decisions in some earlier
judicial decision or opinion, 62; cases
in which decisions of national courts
have been cited, 362, 363; cases in
which
the
International
Court
modified the traditional international
law, 400, 401; cases in which judicial
decisions were relied upon as the
source of international law, 362', 363;
cases in which principles of equity
were referred to, 365, 366n, 369, 370;
cases in which principles of international law and equity were referred to, 397; cases in which reference had been made to the
decisions
of some
international
tribunal,
362;
cases
in
which
reference had been made to some
principle of international arbitration,
362; cases in which teachings of
publicists were considered, 363-5;
cases of withdrawal of national
arbitrator from the tribunal, 141n;
cases where awards were not

honoured, 237; classic reservations,
306; compulsory adjudication, 221,
223, 236, need for compulsory
.adjudication, 221, 223; compulsory
jur.isdiction, 208-1ll; confusion regarding the applicable law in a
case, 397; consent as the basis of
international
adjudication,
194-7,
ascertainment of the consent, 196-9,
doctrine of implied consent, 201, 202;
form of consent, 200-6; costas a
factor in the reluctance of the' states
for, 328, 329; decrease in the number
of arbitral and judicial. awards since
Second World War, 307, 308; defects
of the international judicial system,
70, 71, inaccessibility of international
courts to private individuals, 70, 71;
disregard of judicial methods by the
old powerful countries, 332-4; disregard of judicial methods .not
confined to particular regions, 332-4;
doctrine of inherent limitations of
the judicial method, 222-38; factors
conducive to international adjudication, 339; impact of Communist
and Asian-African states on, 397;
instances of the court modifying the
principles laid down in its earlier
advisory opinion, 400; instances when
awards could not be implemented,
205; instances when old non-Asian
and African states refused to submit
to, 333, 334; instances where states
tried to avoid adjudication, 337;
international disputes in which
excess of jurisdiction was alleged,
196n; national interest as a factor in
the disregard for adjudication, 332,
333; necessity for a wider compulsory
jurisdiction, 240, 241; obstacles in
the way of, 236, 2:\7; Optional Clause
system,
438; possible ways
of
advancing the cause of adjudication,
341-5; principles that should govern
the reorganization of the international
judicial
system,
82-4,
84,
efficiency,
84,
accessibility,
political independence, 85, unification, 82-4; problem of applicable
law, 396-8; problem of excess of
jurisdiction, 196; progress in adjudication, during 1928-1945, 275-88,
during 1946-1962, 288-95; proposals
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for the improvement of international
judicial system, 73-81, arguments
for conferring appellate jurisdiction
on international courts, 77-81, case
for circuit courts, 76, 77, case' for
regional courts, 73-6; question of
providing
access
to
individual
claimants, 87; questions regarding
the jurisdiction of the Court, effectiveness of jurisdiction, 199, 200, form
of consent, 200-6; question of
voluntary and compulsory jurisdiction of the adjudicatory bodies,
208-10; reluctance of states to submit
to adjudication, 312-41, reluctance
on the part of non-Asian and
African states, 321-4,'330-41; reasons
for the reluctance of Asian-African
states to submit to adjudication,
328-30; tendency to make unilateral
application for adjudication, 308, 309,
motivations behind, 308, 309; weaknesses of the international judicial
system, 69-72, 77, 436, 437
International arbitral tribunals, defects
of the arbitral procedures, 83
International arbitrations, A. M. Stuyt's
list of arbitrations held during 17941900, 250, up to nineteenth century,
242, during 1900-1914, 253-5, number
of general arbitration treaties signed,
255, position up to 1914, 266-9;
benefits of arbitration procedure
over the judicial proceedings before
an international court, 83, 84; cases
with Asian participants in the 19th
century, 251; Darby's list of arbitrations between 1794 and 1900, 250;
drawbacks in the recent arbitral
practices, 140-3, 146, 147, element of
compromise in, 68; European-Asian
cases, 286n, European-Latin Am'erican
cases, 286n, European-U.S., 286n;
Inter-European cases, 1915-1930, 286n,
Judicial
nature
of,
68;
La
Fontaine's list of arbitrations. 250;
nature of disputes submitted for
arbitration in the 19th century, 251-3;
position during 1900-1914, 265-9;
praCtice during 1928-1945, 284-8,
during 1946-1962, 303-6; selection
of the arbitrators, 110, in the early
modern period, 131-7; selection of
umpires, 131-2, element of neutrality
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needed, 132, 133; some questionublu
awards given by arbitral tribuna!t;,
52, 53; voluntary jurisdiction, 208
International Cases.. see under reMpective headings.
International
Claims
Cemmissio11H,
after First World War, 286
International Commissions of Inquiry,
67; important cases referred to, 6711;
provisions in the Hague Conventions
of 1899 and 1907 regarding, 67; used
by the United Nations in Greece,
Indonesia and Palestine, £7n; utility
of, 67
International conventions, as a source
of international law, 357
International Court of Arbitral Justice,
112, 121; proposals for the establishment of, 112, 121
International Court of Justice, 8, 69,
73, 74, 102, 113, 124, 144, 145, 151-7,
180, 194, 340, 369; advisory jurisdiction, effects of an advisory opinion,
220; advisory opinions rendered by,
215, 220, in the Austre-German
Customs Union case, 190, on the
Competence of the General Assembly,
215, Conditions of Admission of a
,state to Membership in the United
Nations case, 215, in Repnration for
Injuries Suffered in the Servic'e of
the United Nations case, 72, 215, in
the Reservations case, 215, in the
UN Administrative Tribunal case,
215; on the UN Secretary General's
power to appoint an arbitrator when
parties fail to do so, 140; advisory
procedure, 220; age pattern of the
judges, 103n, 129; appraisal of th0.
composition and working of, 188-93,
of the election procedure for the
selection of judges, 154-7, of the
working of, 193, 309, 310; articles
of the Statute governing the right
of access to the courts, 88; attitude
towards the unilateral arraignment,
202, 203; case for conferring appellate
jurisdiction on the, 83, 91; case for
cases
regional courts, 329, 437;
brought by African countries to, 306;
cases in which the Court found
support for its decisions in an earlier
judicial decision or opinion, 362;
compulsory jurisdiction, acceptance
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by the states since 1946, 295-303;
departure from the practice of .the
P.I.C.J., in the exercise of advisory
jurisdiction, 215, 216; difference in
the constitutional position of the
Court from the P.C.I.J., 65; disabilities and incompatibilities of the
judges of, 167; doctrine of implied
consent to the jurisdiction of the,
202; election of the judges held from
time to time, 65; election procedure
for the selection of the .judges, 86,
153, indirect nomination, 153; extrajudicial functions assigned under the
Model Rules, 144, 145n; extra-judicial
powers of the President of, 137;
functional independence of the, 189,
190; judgements declaring consent of
the states as the. basis of international adjudication, 194-6; jurisdiction of, 72, 91, proposals to confer
appellate jurisdiction on, 83, 91;
jurisdiction under the
Optional
Clause,. 28S-£S; nationality pattern
of the judges of, 117; nomination of
the candidates by the national
groups, 152, 154,155; number of
advisory opinions sought, up to 1968,
30S; number of cases in which compromissory clauses were relied upon
during 1946-1S62, 307n, 308n; number
of cases in which objections were
raised regarding the jurisdiction of
the court, 309; number of cases
withdrawn during 1946-1962, 303;
number of contentious cases brought
during 1946-1SS2, 303, number of
cases dealt by, during 1946-1962,
303; number of declarations accepting
the compulsory jurisdiction of, 290,
reservations attached in the declarations accepting the jurisdiction of,
290; number of declarations conferring jurisdiction without reservations, 290; number of elections held
during 1946-1966, 153; number of
states bound by the compulsory
jurisdiction provisions of the Statute,
289, names of the states,289n;
number of treaties conferring compulsory jurisdiction during 19461962, 295; political factors infiltrating
the election of the judges, 153-7;
provisions for maintaining indepen-

dence and impartiality of the judges,
158, 159; question of impartiality of
the judges, relative nature of
impartiality, 193; representation of
the national groups on the, 155;
reservations attached by the states
while conferring compulsory jurisdiction on the, 290, 2'93, disputes
arising before a specified date, 290,
,disputes falling within the 'domestic
. jurisdiction of states, 290, on the
. basis :of reciprocity, 292; 294, disputes
arising before 'a specified date,292,
time limit clause making the declaration terminable merely by notice
to the Secretary General.of the UNO,
293, when a "party accepts compulsory jurisdiction of the I.C.J. for. a
specific
case,
294;
reservations,
Connally type reservations in the
declarations of other countries, 303,
instances when states terminated
their declarations to avoid the
jurisdiction of the Court, 293; role
of the I.C.J., 239; salaries of the
judges, 164n, 165n; selection of the
neutral arbitrators by the President
or the Vice-President of I.C.J., 137n,
138n; self-determined reservations
made by the states while accepting
the compulsory jurisdiction of the
Court,
291;
significance of an
advisory opWon by the I.C.J., 211;
some .common reservations attached
to
the
declarations
conferring
jurisdiction on the, 290; status of the
agreements, declarations and treaties
under the Optional Clause conferring
jurisdiction on P.C.I.J. after the
establishment of the I.C.J., 290:
strength of, 118, 119; structural
weaknesses of, 438; tendency to
ascertain the intention of the parties
to. confer jurisdiction upon it, 199;
tendency of the regional allocation
of seats in I.C.J., 156; termination of
the declarations conferring com];lUlsory jurisdiction on I.C.J. to avoid
its jurisdiction, 293-5; validity of
self-judging reservations considered
by I.C.J., 291; voting pattern of ,the
national and ad hoc judges, 179":82
International Courts, access to .Courts,
87-9, to individuals, 87, to inter-
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national
organizations, ,87,
88;
cautious approach to the question of
their jurisdiction, 196-9; distribution
of seats among the different national
groups, 117; examination of the
question of jurisdiction, 198, 199;
inadequacy of the courts to solve all
international
disputes,
437;
as
inefficient instruments of change, 235;
pdncipleof equal repres'entation of
the contending parties, 184; problem
of distribution of seats, 120; qualifications of judges, 98, 99; question
or the representation. of different
types of juridical systems in the,
114, 115; representation of various
ciVilizations and legal systems in the,
120; role in the development of
international law, 348, 391, 392, 398402, 440; role in making readjustments in the body of international
law, 430, 431; utility of, 238-40
International disputes,
classification
into . justiciable and non-justiciable
disputes, bases of distinction, 222-38,
concept of the distinction between
. 'justiciable' and 'non-justiciable' dis,putes, 222~38, dIstinction in the UN
Charter and the Statute of the
International' Court of Justice, 225,
relevant articles in the Charter, 225;
purpose of making the distinction,
222, 223; traditional classification of
disputes, 236; international ~onflicts
during 1928-1945, 284; international
tiorifiicts during 1928-1945' in which
force was used or threatened, 284n;
recognition of the classification into
legal and non-legal in the General
Act for the Pacific Settlement of
Disputes, 1928, 276
International judges, impartiality of,
107-9, 159; independence of Judges,
.. methods of maintaining, through
certain disabilities and incompatibilities, 15'9, through diplomatic
and
immunities,
159,
privileges
through long tenure, 159;' factors in
~he selection of the judges, language
as a factor considered in the selection of, 125-7, profession as a factor
121-5; qualifications. of the judges,
. iii; selection of the judges after
the establishment of the Permanent
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.. Courts, 111, 112
International
Labour
01'gulllzlltiOIl,
214n, 285, 312; advisory opinion of
I.C.J. on the activities of, 2115; conHUtution of, 88; on non-admlsllibJllty
of non-liquet in international law,
383
International
Labour
Organiz(ltio'l~
Administrative TribunaL case, 220
International' law, attempts made to
make individuals as subjects of
international law, 327; beginnings
of modern international law, 410-15;
codification of, need for, 37::1-8, 3ila;
determination of customary principles
and their application, 354-7; development in the 19th century, 402,
410-15; development of case-law in,
398; development of modern international law, 410-19; difference with
municipal law in matters of adjudication, 9; divergence of views on
,international law among the Western
and
non-Western
worlds,
403;
economic and political background
of traditional international law, 388;
efficacy of, 5; formal sources of, 382;
individuals and international organizations as subjects of international
law, 93; law-making treaties as the
soUrce of, 350, 351; Marxist view
of, 404; naturalists' stand on 412;
need for change in the international
order, 432-4; need for the codification
of, '373-8, 389, 390, 393; need for the
modification of traditional international law, 387-96; need for
subsidiary sources in international
law, 381; positivists on, 412; possible
methods for making adjustments in
the traditional body of, 431; re'luctance of Asian and African states
to accept traditional international
law without modifications, 409-29;
reasons for the reluctance of AsianAfrican states' to accept the present
international law, 422-5; role of the
new states in the development of,
394; sources of, 352-7, customary
principles as a source of,352-7,
equity as the source of, 365-73,
general principles of equity and
justice as the source of, 365-73,
,general principles of law accepted
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by civilized nations, 357 -60, international coventions as, 350-2, judicial
decisions as the source, 360-3,
teachings of th~ publicists as, 363.,5;
. sources of the law applied by
permanent courts, 349-65; strains
and stresses on the body of traditional international law in the 20th
century, 402, 403
International Law Association, 34
International Law Commission, 138n,
309, 321, 431, 432; Model Draft Rules
on Arbitral Procedure prepared by
the, 83, 143-6, 339,; stand on the
prohibition of non-liquet in international law, 383; draft convention
on arbitral procedure, 383
International Monetary Fund, 344
International organizations, instances
when
international
organizations
were allowed to appear before the
International Court of Justice, 87, 88
International Priz,e Court, 41, 42, 87,
fundamental
principle
112, 121;
behind, 41; proposal for, 345, 397
International Status of South-West
Africa case, 400
International
system,
extra-legal
means frequently adopted to enforce
change in the, 324, 325, 334
International tribunals, competence to
determine their own jurisdiction,
206, 208, cases in which the issue
came before a tribunal, 206; selection of the members of, 110-12;
factors considered in the selection
of the members of, 112-30, moral
integrity, 112, 113, nationality, 112-21
Interpretation of Peace Treaties case,
184
Interpretation of Peace Treaties with
Bulgaria, Hungary and Romania
case, 216, facts of the case, 216
Interpretation of the Greco-Turkish
Agreement case, ruling on an
adjudicatory body's competence to
determine its own jurisdiction, 207
Interpretation of the Judgement in
Asylum case, 305
Interpretation of the Statute of MemeI,
285, 287
Iran, 197, 293, 305, 416, 428; dispute
with Great Britain, 293; number of
arbitration treaties signed during

1928-1945, 284; reluctance to submit
to adjudication on the part of, 337;
termination
of
the
declaration
conferring jurisdiction on the I.C.J· f
293, 295n
Iraq, 212, 283, 285, 304n, 416
Israel, 289n, 290, 304, 306, 333; dispute
with Bulgaria., 306; refusal to submit
to adjudication on Suez issue, 333
Italian Peace Treaty, 1947, 68n, 304;
conciliation commissions established
under,68n
Italian-Venezuelan Commission, 195
Italy, 39,40n, 86, 117, 198, 242-4, 249,
258n, 275, 277, 284, 287n; attitude
towards
international
arbitration,
1900-1914, 260; cases of arbitration
amongst the states of Italy, 14;
Italian Chamber of Deputies, resolution for the inclusion of compromissory clauses in all further
treaties, 242; number of arbitrations
participated by, 250, 251, 265, 286,
during 1794-1900, 250, during 19001914, 265, during 1914-1938, 286;
number of arbitration treaties signed,
during 1900-1914, 259, 260; number
of treaties signed by the end of
1927, 275, during 1928-1945, 278;
number of cases in which Italy was
a party at the Permanent Court of
International Justice, 285; participation in the First Hague Peace
Conference, 30; policy towards arbitration treaties, 259; representation
on the Prize Court, 42; repudiation
of unequal treaties, 324; war with
Ethiopia, 284, with Venezuela, 267
Ito, 126
JACKSON, on the retiring age of a
judge, 103
Japan, 39, 117, 157, 249, 258n, 259n,
265, 266, 283, 289n, 293, 302, 333,
414-16; action in Manchuria, 284;
dispute with AuStralia, 293; participation in the Second Peace Conference, 415; repudiation of unequal
treaties by, 324; representation on the
Prize Court, 42
Japanese House Tax case, 34n
Jay, John,' 17; negotiations with
England led by, 17
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Jay Treaty, 1794, 16-20, 22, 131, 141n,
206; appointment of commissioners
under the provisions of, 18, 19;
composition of a tribunal under, 131,
132; number of arbitrations held
under, 18; provisions of, 18; significance for the development of
modern international arbitration, 17
Jenks, C. W., 311, 334, 337, 338, 421,
439; on the compulsory jurisdiction,
306; on the dangers of the proposed
regional courts, 73; on the future of
compulsory jurisdiction, 308; on the
need to modify traditional international law, 325; on Optional
Clause 341; on the proposed regional
courts, 74, 75; on reluctance of
states to submit to international
adjudication, 334, 337; suggestions
regarding
the
development
of
compulsory jurisdiction, 343; on the
World Court, 75
Jessup, Philip C., 316n, 327, 338, 345,
413; on the International Court of
Justice, 189; on the psychology of the
litigants, 337; on the reluctance of
states to submit to adjudication, 337;
on the US stand in Interhandel case,
305
Joint Commissions, 68, 132; composi.tion of, 132
Judges, case for the life tenure of the
international judges, 161, 162, drawbacks of life tenure, 161, 162, merits
of, 161; diplomatic privileges and
immunities of, 163; financial security
for the, 105, 106; immunities of, 106,
107; impartiality and independence
of the judges, methods of maintaining, 159-70; qualification of the
judges, 98,99; question of the retirement age of the judges, 103, 104;
safeguards
for
maintaining the
independence of, 101-7, financial
secUrity, 105, 106, immunities, 106,
107, tenure, 101-5, age limit, 102-5;
selection of the judges for' international courts, 31, 32, 36, 37, age as
a factor in the selection of, 127 -9,
economic and social outlook of the
candidates, 130, procedure for the
. selection of, 99, 100; tenure of the
judges, drawbacks of a short tenure,
!l12

4,6:1

Jusuf, on unequal treaties lmpolwd on
the colonies by the hnpol'lullat
powers, 318, 319
Jus Gentium, 413
Jus Naturale, 413

KAISER, 254
Kant, Immanuel, 15n
Kashmir question, 6n, 234, 239, 310;
role of United Nations in, 6n
Kellog (J.), 129, :'570; on the Court'l!
power to decide ex aequo et bono,
370; on the principles of equity, 371
Kellog-Briand Pact for the Renunciation of War, 1928, 276, 278
Kellog treaties, 281
Kelseh, Hans, on the classification of
international disputes as legal and
political, 233; on the judicial approach
to international problems, 232; stand
on the institution of national judges,
182
Kenya, 289n
Klaestad, H. (J.), 102, 169, 291n
Koretsky, 104, 129n, 192
Kozhevnikov, F.I. (J.), 192, 406; on the
USSR's stand on international law,
406

Krylov (J.), 191n, 192, 204
Kuriyama, Shigeru, 157
Kunz, on international adjudication,
240; on international courts, 234
Kutch dispute, 306

LA FONTAINE, M., 21, 26, 46, 149, 250,
251, 271; on the decisions of the
Permanent Court of Arbitration, 46;
list of arbitration cases in the Latin
American countries before 1880, 247;
on the number of arbitrations during
the 19th century, 21
Lake Mohonk Conference on Arbitration, 42n, 43n
Lammasch, Heinrich, 36, 44n, 46n, 79,
102; on the bases for nullity, 79; on
the
decision
rendered in the
Casablanca case, 46n; on the decision
rendered in the North Atlantic
Fisheries case, 46n; on the selection
of the umpire by two neutral powers,
36
Lapradelle, M. de, 22, 26, 58, 59, 270;
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, 'on J~ arbitral settlements between
1798 and 1855, 22;, on the arbitrations
up to, 1855, 26,,27; on the causes, of
nullity, 79; on the nature of international arbitration, '19n, 50, 163n;
on non-admissibility of a declaration of non-liquet, 379; on the
number of judges for the Permanent
Court of International Justice, 61; on
the professional qualifications of the
international judges, 122; on the
salary of the international judges,
183n; on the Treaty of Ghent, 19n
Lardy, Charles E., 44n, 102
Larson, Arthur, 234n, 333, 334
Lasswell, Harold D.• 434
Latin American Countries, 45, 93, 94,
246-9, 255Ii, 334; actual practice of
arbitration during 1'9th century, 247;
attitude· towards compulsory arbitration during 1900-1914, 263~5; number
of
arbitrations
participated by,
during 1914-1938, 287, subject matter
of disputes, 287; number of arbitration treaties signed dwing, 19011910, 264, Manning's list, 264, Myers'
list, '264, number of arbitration
treaties signed during 1928-1945,
278n; number of bilateral treaties
signed during 1914..1927, 283, during
1928-1945, 283, signed with European
states, 283, with the United States,
283; number of cases settled through
arbitration, 250, 251; number of
declarations made accepting the
compulsory jurisdiction of the I.C.J.,
during 1946-1962, 300, with reser,vations, 300, without reservations,
300; number of inter-Latin American
arbitrations during 1900-1914, 266;
'number of treaties concluded in the
19th -century, 249; number of treaties
conferring jurisdiction on the World
Court signed during 1946-1962, 302;
number of treaties including the
compromissory clauses sign'ed during
1914-1927; 283; plan of arbitration
arrived at the Washington Conference, 248; policy towards compulsory adjudication of disputes during
1946-1962, 300-2; practice of international arbitration during 19461962, 305, number of cases in which
Latin American states' were involved,

305; progress towards compulsory
arbitration during 1900-1914, 263-5;
reluctance to accept present inter,national law in certain cases, 424;
theory and practice of, international
arbitration during 1928".1945, 281-3;
treaties signed with Italy, 45; treaties
of compulsory arbitration signed ,by,
246
Latvia, trade-agreement with CzechoSlovakia, 137n
Lauter, de, on the decisions of the
Permanent. Court of Arbitration, 46
Lauterpacht, Hersch (J.), 208, 218, 219,
223, 232, 291n, 354, 357, 368, 371n,
~~I
380; on the advisory jurisdiction of
the I.C.J., 218, 219; on the advisory
jurisdiction of the P.C.I.J., 217; on
the application of principles of
equity, 365; on the classification of
disputes,' 230; on the consequences
of an advisory opinion, 219; on ,the
continuity of internationahlaw, 382;
on courts' power to decide ,ex aequo
et bono, 372; on the determination
of international customs, ,356; dis'I
senting opinion on self-judging, re~,'"
servations made by the state%, in
their declarations conferring 'com~l
pulsory jurisdiction on the I.C.J" 291;
~
on the doctrine of implied consent,
\
202; on the doctrine of recusation,
168; on the efficacy of international
arbitration, 80; on th'i! element of
representation of intere:ls ill arbitral
tribunals, 141; on the functional
,'!
completeness of, international law, , '1.1f:.,
.. ~fl
'\4'
384; on the impartiality of judges,' 99,
108-10; on international arbi,tral law,
I
398; on international case-law, ,400;
on the international courts, 399; on'
international law, 233, 374; on ,the
interpretation of the jurisdicti()nal
clauses of the original instrument
conferring jurisdiction on the World,
Court, 199; on the judicial character,
Of' international arbitration, 50; on
judicial decisions as the source of
international law, 360; on legal and "
political disputes, 229; on ,mixed'}Oe
commissions, 22; on multi-hteral ~,. :' ,
treaties, 351; on the. necessity 'for,i;li/
recourse to writings of publicists,\';i'i
364; on the Optional Clause ()f the "j,t;
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Statute of I.C.J., 224; on the political
overtones in the election of jUdges
over Vilna, 284n; seizure of Memel
by, 284n
by the United !'{ation, 156; on the
Litvinov, 130, 313
principle of forum prorogatum,
201; on the prohibition of nOnLocarno treaties, 275, 281, 383; proviliquet in international law, 226,
sion of unilateral arraignment in
P.C.I.J., 275
382, 383; refusal' to participate in
the second phase of the Nottebohm
LOder, M. (J.), 58, 99,148,179, 211,219;
case, 169; on the rejection of 1lQn_
on the attributes of a true judge,
liquet in municipal law, 381; on the
99; On the cOils'equences of an
reluctance of states to submit to
adVisory oPinion, 219; on the inadjudication, 227; on the role of
admissibility of a declaration of 1toncompulsory adjudication in the
liquet, 37911; on the institution of
preservation of peace, 325; stand on
national judges on the international
the institution of national jUdges,
bench, 177, 178; on the nomination.
182; on states' right to remain judges
of jUdges,l48; on P.C.I.J., 270
Lohman, de Savoruin, 44n, 102
in their own cause, 221; on the
working of the International Court,
Lorimer, 27, 331; on arbitration among
equals, 331
401; on the voting pattern of the
national jUdges, 180
Lotus case, 183, 190, 257, 285, 353, 354,
362-4; ruling in, 353, 354
League of Nations, 62, 65, 147, 166,
283, 293, 355; AfrO-ASian members
Louber (French Pres.), award given in
of the, 283; Assembly of the, 68, 355,
the
boundary
dispute between
379; Council of the, 355, 368, 375;
Panama and Costa Rica by, 49
First
Assembly,
120;
original
Loughborough, Lord Chancellor, 19,
206
members of, 283; principle of state
equality in the formation of the
Luxemburg, 4On, 86, 258n, 289n; number
assembly, 58; Secretary General of,
of arbitration treaties signed during
149, 150; selection of judges of the
1928-1945, 278; rejection of the
P.C.I.J., 147-51; Tenth Assembly of
General Act of 1928 by,. 277
the, 91
Leagu'e of Nations Covenant, 57
MACDONALD, 276
Lebanon, 117, 306; dispute with France,
306
McDougal, Myers S., 394
Lenin, V. I., 407
Macfarland, on the weaknesses of
Levi, Leone, 27
arbitrations, 25
McKenney, 141
Liacouras, P. J., record of the. voting
McKinley (Pres.), 246
pattern of national judges made by,
180; study on the voting pattern of
McNair, Arnold D., on the application
the international judges, 192
of the general principles of law in
Liberia, 283, 289n, 302, 416; arbitration
international adjudication, 358; on
treaty signed with the United States,
compulsory international adjudica_
284; dispute with South-Africa, 306;
tion, 237; on international case~law,
reservation made in the declaration
400; stand on the institution of
national judges, 182
conferring jUrisdiction upon I.C.J.,
291n
Malawi, 289n, 302; reservation made
Liechtenstein, 179n, 207, 289, 29011, 293,
in the declaration conferring juris295n, 304, 305, 307
diction upOn I.C.J., 291n
Lissit~, O. J., 405, 400, 420, 422, 424,
Malta, 289n, 294; reservations made
434n; on the impartiality of a court,
in the declaration conferring juris193; on Soviet position regarding
diction on the I.C.J., 292; 294
international law, 406
Manchuria, Japanese invasion of, 284
Mancini, 242
'LithUania, acceptance of the Optional
Manion, Dean, 377
Clause by, 272n; dispute with Poland
30
Manning, William R.,' list of inter-
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American treaties of arbitration
prepared by, 1901-1910, 264; on the
nwnber of arbitration treaties signed
by the American states, 2ln
Marburg,
on
the
compromising
character of the arbitraL awards, 47
Maritime
Frontier
cas~,
between
No.rway and Sweden, 44n
Marshall, John, on the independence
of the judicial department, lOIn; on
the tenure of the judges, lOIn
Martens, de, 33, 38n, 44n; on the
Permanent Court of Arbitration, 33
. Mavrommatis Palestine Concessions
case, 195, 201; ruling regarding the
consent of the parties, 301
Mediation, 6; as a means of the pacific
settlement of disputes, 6
Merey, de (J.), 161n, 258; stand on the
tenure of the international judges,
161n
'i I
Merignhac, 14, 142; on arbitrations, 14;
on the absence of an arbitrator from
the proceedings, 142
Metzer, Stanley D., on the tendency of
Western countries to give primacy to
national interest over the principles
of international law, 422
Mexico, 38, 89, 97, 117, 244, 245, 248,
252, 263, 265, 266, 282, 283n, 289n,
302, 327, 424, 428; arbitration treaty
with the United States, 133; boundary
disputes with the United States in
the Chamizal area, 48, 268; declaration accepting compulsory jurisdiction of I.C.J., 300, reservations
attached to the . declaration, 300;
nwnber of arbitrations participated
by, during 1914-1938, 287; number
of arbitration treaties signed by,
during 1901-1910, 264; reservations
made in the .declaration conferring
jurisdiction upon I.C.J., 29ln;treaty
of compulsory arbitration signed by,
263
Mill; John Stuart, 27, 414
Millikin (Sen.) 297, 376; on compulsory
jurisdiction, 376
Minority Schools case, 201
Minquiers and Ecrehos case, 303, 337
Mixed arbitral tribunals, 92; of 1919
and 1920 under the peace' treaties,
87, direct access granted to individual
elaimants, .87

INI;>]l;X

Mixed Commission for the Exchango
of Greek and Turkish population,
214n
Mixed commissions, 22, 135, 136;
composition of, 135; element of
neutrality. considered in the selection
of the members of, 135; in the 19th
century, 85
Mixed tribunals, 286
Model Draft on Arbitral Procedure,
criticism
of,
143,..6;
provisions
regarding the constitution of an
arbitral tribunal in the, 144, 145;
provisions regarding the disqualification of an arbitrator in the, 145;
stipulations regarding the number
of arbitrators in, 144, principle of the
immutability of the arbitral tribunal,
144; on the withdrawal of an.
arbitrator from the tribunal, 145n
Monarchy, impact of ,monarchy on
arbitrations, 14
Monetary Gold Removed from Rome
case, 184, 197, 305, 314; issues
involved in, 197, 198
Monroe Doctrine, 222, 260, 281
Montenegro, 258
Montevideo Convention, 1933, 355
Moore, John Bassett, 21, 54, 179, 195,
211, 219; on the consequences of an
advisory
opinion, 219;
on the
criticism agamst arbitral awards, 53;
on the judicial character of international arbitration, 51; on the jurisdiction of the judicial tribunals, 195;
list of arbitrations between 1794 and'
1900 made by, 250; on the number
of
arbitrations during the 19th
century, 21; on US action in
Colombian Claims case, 268; on the
US practice of submitting disputes
to arbitration, 262n; on the utility of
the decisions of the national courts
in international adjudication, 363; on
the utility of international courts,
240
Moore, William H., 166
Morgenthau,
Hans,
on
legalistic
approach to international problems,
238

Morocco, 288n
MOlYcCO case, 305
Morse (Sen.), resolution' authoriZmg
the acceptance of the compulsory

jUl'i~cllctiol1 of the I.C.J., 296
Morse re~olution, 297; amendments to,
297
Mosul cnse, 212, 213n, 218, 285, 366n
'Mourawciff (J.), 184n
lWunicipal law, difference with international law in matters of adjudication, 9; as a guide to international
law, 359; rejection of the doctrine of
non-liquet in, 381, 384
Munster, Count, 253
Murdock Report, 70n, 76n
Muscat Dhows case, 34
Myers, D. P., list of inter-American
arbitration treaties signed during
1901-1910, 260; list of treaties
compiled by, 255n

NAPPOLD,79
Nasrat, Al-Farsy, on the working of
the P.C.I.J., 64
National judges, arguments for the
institution of, 177-9, 185-7; advantages
of, 177-9; doubts about the impartiality of national judges, 175-9; impact of appointing national judges on
impartial adjudication, 177; insistence on the inclusion of national
judges on the international bench,
174, 175; plea for the removal of,
182-5; utility of, 186; voting pattern
of national judges, 181, cases where
they have voted against their
countries, 181, 182; voting record of
the, 179-82, national judges voting
against their country, 181-2
1929 Conference of Signatories, 11911,
123, 127, 128, 166
1929 Committee of Jurists, 6, 35n, 58,
61-3, 112, 119n, 122, 128, 144, 149,
162, 166, 168, 349, 355, 367, 379, 399;
on the codification of international
law, 375; method of nomination of
judges suggested by, 148; on the
nomination of judges of P.C.I.J., 149;
on the question of the inclusion of
national judges discussed by, 176;
recommendations
regarding
the
disabilities and incompatibilities of
the judges, 165; safeguards recommended towards the maintenance of
the integrity of the judges, 160, 161;
stand on the institution of ad hoc
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judges, 183; stand on tho pl'ofl1l4l4lllll/lt
qualifications of the judgc)tJ, 'I:J:ll 1111
the strength of the P.C.l.J., lHlu
National tribunals, intel'lJutlolllll dll4"
putes submitted to nlltiolllll IlUIII'IH
with concurrence of the IJIlI'UON, 1:14,
135, instances of,. 135 .
Nationality, as a factor in tho ItItlltwtluli
of the members of. inl:Ol'llllUOllfil
tribunals, 113-21
Nationality Decrees in Tunia IlIld
Morocco, advisory opinion on, :!Hll
Naval Conference 1908, 42
Negulesco (J.), on the disabilitios 01'
the judges, 166
Nelidow, 40
Nepal, 63
Nervo, . Luis Padilla, 418; on the law
of state responsibility, 321
Netherlands, 37, 40n, 57, 86, 243, 289n,
295, 304, 311, 339; acceptance of the
Optional Clause by, 272n; dispute
with Belgium, 337, with Indonesia,
6n; invasion of, 63; King of Netherlands acting as an arbitrator, 133;
number of arbitrations participated
by, during 1914-1938, 286; number
of arbitration treaties signed during
1928-1945, 278; number of treaties
signed by, during 1900-19H, 260
New Zealand, 277n, 289n
Newfoundland dispute, 142
Nicaragua, 55, 94, 135, 264, 28911, 290n,
300,
301,
305; Bryan-Chamorra
Treaty with the United States, 55,
56, provisions of the treaty, 55, 56;
dispute with France, 135; relations
with Costa Rica, 55, 56
Nigeria, representation in the International Court of Justice, 117
Nigra, 30
Ninth International Conference of
American States (Bogota), 300
Non-liquet, doctrine of, 226, 378-87
North Atlantic Community, 421
North AtlantiC' Fisheries case, 32n, 46,
110, 239, 370, 376
North-eastern
boundary
dispute
between Canada and United States,
23, 133, 196n; excess of jurisdiction
alleged in, 196n
Northrop, F.S.C., on cultural reasons
far the' apathy of Asian and Mrican
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states towards international adjudication, 314, 315
Norway, 57, 58, 242, 243, 249, 289n,
290n, 295, 302, 304, 307, 354; acceptance
of the Optional Clause by, 272n;
international disputes with Norway
as a party, 440, number of arbitrations participated by, during 19141938, 286; number of arbitration
treaties signed by the end of 1927,
275, during 1928-1945, 278; number of
treaties signed during 1900-1914,
260; rejection of the General Act of
1928 by, 277; reluctance to submit
to adjudication on the part of, 337;
reservations invoked in the Certain
Norwegian Loans case, 299
Norwegian Fisheries case, 309, 310, 401
Nottebohm case, 179n, 293, 305, 337,
362; issues involved in, 207; parties
involved in, 207; preliminary objections raised in, 362; reference made
to the writings of publicists in the
second phase of, 364
Nullity, claims of the nullity of awards,
77-81; grounds on which nullity is
claimed, 77-9
Nuremberg Tribunal, 427

O'CONNEIL, D. P., 412
Oder Commission case, 184
Olney-Pauncefote Treaty 1897, 244,
246
Oppenheim, 413
Optional Clause, 272, 273, 288-95, 341;
as an instrument of compulsory
jurisdiction, 342
Orinoco Steamship Company case, 320,
46, 77, 91, 141, 196n, 397

PACIFIC SETTLEMENT OF INTERNATIONAL DISPUTES, 4-9; means
of, 6, judicial methods, 6, 7, arbitration, 6, 7, judicial settlement, 6, 7,
difference with arbitration, 7; Nonjudicial means, 6, 7, commissions of
conciliation,
6,
commissions
of
inquiry, 6, good offices, 6, mediation, 6
Pact of Bogota 1948, procedure for the
appointment of arbitration under the,
139
Pacta sunt servanda, principle of, 323,
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409; Soviet attitude towards the
doctrine of, 409
Pakistan, 117, 2890, 291n, 306, 310;
dispute with India over Kashmir,
6n;
new
declaration
dropping
Connally type
reservation, 303;
reservations made in the declaration
conferring jurisdiction on the I.C.J.,
292, reservation withdrawn, 291n
Palestine Mandate, 201
Palestine Question, role of United
Nations in, 6n
Palmerston, Lord, stand on the compromissory""""ClaUses in the treaties,
243
Pan-American Conference, First, 248;
Second, 1907, 34
Pan-American Treaty of Arbitration,
244

Pan-American Union, 94
Pan-Americanism, 247
Panama, 38n; 49, 89, 196, 267, 268, 289n,
290n, 300, 424; boundary dispute
with Costa Rica, 49, 196, 268; number
of arbitrations participated by during
1914-1938, 287
Panama Canal, 55, 297
Panevezys case, 363
Papacy, nature of arbitrations under,
14
Papazoff, M. (J.), 169
Paraguay, 283n, 293, 301; dispute with
Bolivia, 293; war with Bolivia, 284
Parker, John J., 98n, 101; on the
independence of a judge, 101
Pashukanis, E. B., on international
law, 406
Pauncefote, Julian, 28, 30; on the
establishment of a permanent international court of arbitration, 28
Pazas case,92
Peace, 3, 4, 436; attempts to achieve
peace through international law, 4, 5
Peace
Treaties,
1919-1920, Mixed
Arbitral Commission set up under,
167
Peace Treaties case, 217, 219, 220, 314,
400
Peace Treaty of Gudalupe Hidalgo,
1848, 245
Permanent conciliation commissions,
68

Permanent Court of Arbitration, 31,
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32, 36, 4l1, 45-7, 57, 59, 66, 69, 78, 82,
85, 8l1, Ill, lJil, :lJO, 121, 166, 188, 254,
255; ul1dll.lolll:l mude ut the Second
Huguo Pellee Confercnce in the
arbitrul pl'OCCdUl'OI:! of, 36; composition of Ul<J tl'ibunlli, 32; controversial
decisiolls l'endered by, 46, 47;
criticism of, 5:3; election of the judges
of, 390; establishment of, 31; evaluation of the work of, 33; jurisdiction
of, 31; modifications made in the
procedure regarding the choice of
arbitrators in 1907, 36; number of
cases decided till 1907, 340; organization of, 31, 32; procedures of, 32;
secondary bodies set up to help
International Bureau, 32, Permanent
Administrative Council, 32; selection
of the arbitrators, 31, 32, 36; suggestions for the improvement in the, 34
Permanent Court of International
Justice (P.C.I.J.), 8, 51, 57-63, 88
90, 92, 102, 110, 112, 123, 129, 175, 194,
201, 202, 209, 239, 269, 273, 281, 397,
398; advisory jurisdiction of, 210-13;
advisory opinions of, 284-6, relevant
articles in the Statute regarding the,
210, 211; advisory opinion regarding
the provisions of the Treaty of
Lausanne, 212, issues involved in,
212, 213; age pattern of the judges,
103n, 129; amount of work done
during 1922-1940, number of international disputes adjudicated upon,
63, number of advisory opinions
rendered by, 63; application of customary law by, 353-7; appreciation of
the work of, 64; cases brought by
the European states, 285; cases in
which the Court modified the existing
international law, 401n; in which the
question of incompatibilities and
disabilities of the judges came before
the Court, 167, in which reference
was made to the general principles
of law, 359, 360; contentious jurisdiction, 21.0; continuation in the form of
I.C.J., 63-6; creation of, 57-9; disabilities and incompatibilities impos'ed to maintain the integrity
of judges, 165-7; drawbacks in
the election procedure of the
judges, 152, of the nomination
system, 152; election of the judges,
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124, 151, elections conducted, 63, 1.51,
nomination of the candidates by tht!
national groups, 148, 149, problem of
the election of the judges, 58-(11;
establishment of the Court, 200;
evaluation of .the work of, 63, 284,
288; first election of the judges, 113 i
impact on the practice of 'intornational arbitration, 66; jurisdiction
of P.C.I.J., 271, relevant articles in the
Statute, 271; measures to safeguard
the integrity of the judges, doctt'lno
of recusation, 167-70; nature of the
cases dealt by, 285, 286; nature of
procedures involved in the institu~
tion of cases at, 285, by compulsory
jurisdiction, 285, by Optional Clause,
285, by special agreement, 285,
nomination of the candidates by the
national groups, 148, 149, merits of
nomination, 148, demerits of, 152;
number of cases dealt during 19281945,
284-7,
advisory
opinions
rendered by, 284, 285; number of
cases in which European states were
parties, 286; number of cases in
which objections were raised regarding the jurisdiction of the
Court, 309; Optional Clause in the
Statute of, 272, states accepting the
Optional Clause, 2720; practice of
including national judges in, 175;
problems of the representation of the
smaller states, 58-60; provisions
implying compulsory jurisdiction of
the, 270; provision for the sources
of law (Art. 38) to be applied by,
349-65;
provision for unilateral
application in the Locarno Treaties,
275; qualifications of the judges as
laid down in the Statute, 62; refusal
of the Court to give an advisory
opinion, 211, 212; restrictive effect
of Art. 59 on the powers of, 398;
role in the development of compulsory jurisdiction, 270-2; rulings
making consent of States as the basis
of all international adjudication, 194,
ruling regarding the implied consent
of the parties to the jurisdiction of,
202; safeguards provided for the
maintenance of the impartiality and
independence of the judges of, 16070, disabilities and incompatibilities,
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159, 165-7, oath, 170, recusation, 16770, security, 163-5, tenure, 161-3;
salaries of the judges, 1922-40, 163,
164, pension rules, 164; selection of
the judges, 147, 148, procedure of
nomination,
148,
149,
election
procedure, 150, 151, system of indirect
nomination of the judges, 148, 149,
size of the, 61; subject matter of the
disputes, 285; tenure of the judges,
62; types of disputes generally
excluded from the jurisdiction of,
273
Permanent courts, 85, 86, 146-59, 348;
nationality pattern of the judges,
116, 117
Permanent International Circuit Court,
proposal for a, 76
Permanent International Joint Commission, between USA and Canada,
85
Permanent tribunals, sources of law
to be applied by, 348-65
Persia, 38n, 249, 265, 283, 415, 416;
participation in the Second Peace
Conference, 415
Peru, 40n, 49, 89, 117, 266, 268, 277n,
283n, 284n, 301, 302; boundary dispute
with Bolivia, 49, 2-66, 268; number of
arbitration treaties signed during
1901-1910, 264; Number of arbitrations participated by, during 19141938, 257; treaty on compulsory
arbitration signed by, 263; treaty
with Spain, 243n
Pessoa (J.), on the appointment '
arbitrators by the President of the
I.C.J., 138n
Peter Pazmany University case, 92
Philadelphia Commission, 20Hn
Philippines, 117, 289n, 290n, 302
Phillimore, Lord (J.), 58, 122, 128, 178,
358, 413; on the' age limit for a judge,
128; on international law, 413; on the
malicious; 'abstention of an arbitrator,
142; on the number of judges for
the P.C.I.J., 61; on, the original
'professions of
the international
judges, 165; on the qualification of
the international judges, 122; quali'ties of a good judge, 112; on the
salary of the international judges,
l63n

Phillipson, Coleman, 20
Phosphates in Morocco case, 169, 197n
Pierre, Abbe de Saint, 15n
Pious Fund case, 32n, 34, 77, 91
Plumby, 195
Pohl, on the impulses of the arbitrators,
26
Poland, 117, 275, 284n; dispute with
Lithuania over Vilna, 284n; number
of arbitrations
participated
by,
during 1914-1938, 286; number of
arbitration treaties signed during
1'928-1945, 278; number of cases in
which Poland was a party at the
P.C.I.J., 285
Polish Postal Service in Danzig case,
362
Politis, Nicolas, 26, 27, 126, 128, 185n,
368, 379; on the arbitrations held up
to 1855, 26, 27; on the classification
of international disputes, 228; on the
decision rendered in the Casablanca
case, 46n; on the decisions of the
Permanent Court of Arbitration, 46;
on the early arbitrators, 22; on the
Hague Court, 47; on the nature of
international arbitration, 50; on the
qualification of the international
judges, 123; on the Treaty of Ghent,
19n; on the tenure of judges, 161n;
on the weaknesses of international
law, 336
Popes, nature of arbitration rendered
by the, 13
Portugal, 38, 4On, 244, 304, 289n, 294,
295, 304; acceptance of the Optional
Clause by, 272n; disputes with
Asian-Mrican states, 305; dispute
with India, 294, 295n; number of
arbitrations participated by, during
1794-1900, 250, during 1914-1938, 286;
number
of
arbitration
treaties
signed during 1900-1914, 259, 260;
r.ecognition of the principle of
arbitration in the cO,nstitution of, 45n
Positivism, 357, 381; positivist doctrine,
381
Postal arbitration cases,304n
Postal Treaty, 195
Pound,Dean Roscoe, on the tenure of
the judges, 102
Preparatory Commission of the United
"Nations, 'recommendations regarding

the salaries of the judges of the
I.C.J., 164
Prize Court, composition of the, 42
Prize Court Convention, 43n
Protection of French Nationals and
Protected Persons in Egypt, 306
Protocol of Progressive Arbitration,
282, reservations attached by the
Latin American countries, 282
Pufendorf, Samuel Von, 15n, 411, 413
QUINTANA, MORENO (J.), 393

RADIO CORP. OF AMERICA v.
CHINA,287
Ralston, Jackson H., on Alabama case,
23; on arbitration by the head of
the states, 134; on arbitral commissions, 54; on arbitration in the Middle
Ages, 14; on the judicial character
of arbitral awards, 51, on, the element
of compromise in the arbitral awards,
52; on the number of arbitral
tribunals functioning between 1900
and 1914, 45n
Rau, Benegal Narasing, 169
Read (J.), 102, 240; on self-determined
reservations made by the states in
declarations conferring compulsory
jurisdiction on the I.C.J., 291
Recognition, constitutive theory during
19th century, 411
Recusation, doctrine of, 167-70; cases
where it has been applied, 168, 169
Regional courts, case for, 83, 84, 96;
proposals for, 73-5; proposals for
court of appeals, 91; proposals put
forward from time to time for
regional courts, 89-91, Arab court,
90, ,91, Inter-American Court of
Justice, 89, 90, Regional Court for
Western Europe, 90; reasons for
their not being established, 93, 94
Renault, Louis, 44n, 102, 258; on the
decision in dispute between the
United States and Great Britain on
the fur seals in the Behring Sea, 24;
stand on compulsory' arbitration,
.,258; on 'the working of the Hague
Court,44n
Reparation for Injuries Suffered in the
Service of the United Nations, 72,
362, 400'

471

Reparations case, 220, 309, 310j advlaory
opinion in, 309, 310
Reports of International
Arultrltl
Awards, 286
Reservations case, 362
Reservations to the Genocide Convention, 355, 401; advisory opinion
of P.C.I.J. in, 355
Revised General Act 1949, 136, 1:17;
provision regarding the composition
of an arbitral tribunal, 136
Revon, on the authority of Popes in
the international field, 13n
Revue Generale, comments on the docision of the Venezuelan arbitration
court, 24, 25
Rhode Island v. Massachusetts, issues
involved, 230
Rhyne, Charles 8., 328
Ricci Busatti, 58, 61
Richards, ErIe, 243, 375; on compulsory
adjudication, 375
Riddel, on the decision in Alaska
boundary dispute, 46n
Right of Passage over Indian Territorll
case, 183, 191n, 294, 309, 310, 337, 341,
362, 393
Rights of Minorities in Upper Silesia
case, 201
Rights of United States' Nationals in
Morocco case, contentions of United
States in, 356
Rio Grande case, ruling on the question
on ,the competence of a tribunal to
determine its own jurisdiction, 206
Roberts (J.), on the strength of the
International Court, U9n
Robinson, on Germany's opposition to
the establishment of the Permanent
Court of Arbitration, 33n
Robson, 101
Roling (Prof.), 416, 433
Roman Empire, 12, 13
Il.oma,n Law, 115n
Romania, 38,40, ,92, 139, 216,220, 258n;
agreeing to the, appellate jurisdiction
of theWorld;Courtby an agreement,
·92; num.ber of arpitrations participated by, during 1914-1938,'286; number
of, 'arbitration treaties signed during
1928-1945, 278; refusal to appoint its
representative to the arbitral commission, 140
Rgmans, attitude' towardfi .foreigners,
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12; cases of arbitration by the, 12,
arbitration award given by, in the
dispute between the Africans and
the people of Ardea, 12
Roosevelt (Pres.), 261, 2Q7
Roosevelt, Theodore, 46, 322; on the
states' right to abrogate any unwanted treaty, 322
Root, Elihu, 59, 60, 111,122,147,149,178,
261, 286, 379n; on the disabilities of
the international judges, 166; on the
election of the judges of the P.C.I.J.,
60; on the hesitation of the states to
submit to arbitration, 34, 35; on the
nomination of the judges, 148; on the
qualifications of the international
judges, 122; on the traits of the
arbitrators, 26; on the weaknesses
of the arbitral courts, 25
Root-Phillimore Plan, 59, 162; on the
establishment of the P.C.I.J., 59;
number of judges recommended under, 61; recommendations regarding
the election of judges of the I. C .J .,
155
Rosenne, Shabtai, 121, 127, 153n, 154,
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of the Court, 271; categorization of
international disputes in, 271; inclusion of the. general principles of
justice in, 368; Optional Clause in
the, 231, 272, 273, 284, 306, number
of countries accepting the Optional
Clause, 306; reference to the official
languages of the Court, 126; provisions regarding the oath of the
judges, 170, regarding the tenure of
the judges, 16, regarding the material
position,
security
and
service
conditions of, 163; Also see Permanent
Court of International Justice.
Stone, Julius, 326, 334n, 340, 342, 343,
372, 379, 424; on arbitration law, 340;
on the attitude of Asian-Mrican
states towards international adjudication; 332; on bilateral arbitration
treaties, 278; on the codification of
international law, 389; on the efficacy
of courts as agencies for effecting
change in international system, 319;
'on the functional completeness of the
international law, 384; on the institution of national judges, 187; on the
necessity of compromises before
compulsory adjudication could be
achieved, 325; position of the prohibition of non-liquet in international
law, 385-7; on the prohibition of nonliquet, 384; on reasons .for the reluctance
of
the
Asian-African
countries to submit to adjudication,
316-18; on the reluctance of AsianAfrican states to submit to adjudication, 310; on reluctance of the states
'to accept international adjudication;
312n; on reservations made by the
states while accepting the jur!sdiction
of the World Court, 307; on unilateral
'applications for adjudication, 308

,\.

Stuyt, A. M., 265, 266; list of arbitrations
held during 1900-1914, 265, 266, during
1914-1938, 286, arbitrations participated by Asian and Mrican countries,
287, 288
Suarez, 413
Sudan, 289n, 291n, 302; reservations
made in the declaration conferring
jurisdiction upon the I.C.J., 291n
Suez crisis, 234, 239, 317, 319
Sweden, 57, 117, 242, 243, 249, 289n,
295, 304, 307, 311; acceptance of the
Optional Clause by, 272n; international disputes with Sweden as a
party, 44n; number of arbitration
treaties signed by the end of 1927,
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in the field of international arbitration, 267-9; Alabama controversy
with Great Britain, 245; American
project for compulsory arbitration at
the Second Hague Conference, 256;
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self-judging character of, 291; reservations relating to multi-lateral
conventions, 297; resolutions regarding international arbitrations in state
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