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Foreword
The papers in this volume all concern themselves with
a relatively n'ew and as-yet-Iargely-unexplored area of research,
i.e., treaties and other agreements between and among nations
as sources of culture learning. Several of the papers deal with
one particular set of international agreements, those bringing
into existence and governing the Association of South-East
Asian Nations, and others dealing with individual agreements
selected because of their rich and fertile implications for culture
learning; Most people who might be interested in reading these
papers will already have a good knowledge of what treaties
and international agreements are. The less well-known concept of culture learning, however, requires some clarification'
in this brief preface.
Perhaps the simplest and most comprehensive definition
of a culture is that it is the "way of life" of a group of people.
Culture has also been called the group consensus on opinion
and behaviour. That people of different historical experiences
and different geographical regions come to think, feel, value,
organize, and behave in different ways has long been observed
and recorded. But research into the meaning, concept, and
importance of culture became prominent only as the result of
a number of more recent advances in thinking, the most basic
of which is that people do not perceive things as they are in
some objective sense but according to their subjective attitudes,
i.e., ~ccording to their likes and dislikes, their attachments
and inclinations, their predispositions, hO,pes, fears, aversions,
habits, and logics-in short, according to their culture.
Culture learning, then, may be said to be the attempt to
understand more fully the ways of thinking and behaving of
different groups of people. Like other forms of learning,
culture learning is the grasping or apprehending of the patterns
and structures, the consistencies and regularities, in a

Ii
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given subject area. In the case of culture learning, the subject
area is the various consensuses that not only inform a culture
but also constitute it. One learns one's own culture by
experiencing it, by being part of it, by growing up within it.
One learns another culture more consciously and systematically by seeking to discover (1) the culture's basic assumptions;
(2) the correlations between those assumptions and the
culture's modes of individual behaviour and its forms of
social organization. Culture learning, again like other forms
of learning, is a matter of degree and ranges all the way from
most elementary to the most advanced and highly s9phisticated.
'
Finally, what does it mean to say thlJ.t treaties can bea "
fruitful source of insight into other cultures and t,hus a key
to culture learning? Though nation-states and cultures are
not in theory synonymous or co-terminolls, there is a sense it}
which each state can be said to be a culture or to have a '
culture, i.e., to have a way of life of its own. Treaties are the
principal means by which states interact officially with on~
another. They are agreements, promises, or commitments in
the making of which a state reveals much about its thinking,
its values, its hopes, its fears, and its plans and preoccupations.
The treaties into which a country enters are statements about
itself as much as are its constItution, its myths and legends,
its monuments and heroes. Possibly they are even more so
sinpethe decision of whether or not to enter into a certain
treaty and what terms and conditions might be acceptable
calls for difficult choices among contending priorities!
The making of a treaty ordinarily implies some kind of
J;legotiation and compromise. It accordingly reveals that the
treaty-making states have, on the particular issues involved,
bQth some areas of common interest, and some points of
conflict. An analysis of common interests, without which
there would be nothing to negotiate for, and of points of'
confliCt, without which there would be nothing to negotiate
ahout, is one way of uncovering some of the culture's most
fundamental principles,
, The present volume is a pioneering effort, Nonetheless,
~~e re~der will find in it significant contributions to the
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understanding of treaties in their broader cultural context,
and to a fuller and deeper understanding of culture learning.
Some of the foundations on which future work in this area
will be based have been well laid.

February 6, 1980

JOHN

E.

WALSH

Preface

This book contains most of the papers presented at a
conference held in March 1979 at the Culture Learning
Institute of the East-West Center, Honolulu, Hawaii. The
impact of cultural factors on the outlook and behaviour of
states in their international relations, though always present
consciously or subconsciously, is generally considered as
either irrelevant or not of much importance. We are convinced, however, that in order to understand and appreciate
the conduct of states in their relations with one another an
understanding of their cultures can be of immense help.
Cultures and cultural backgrounds do reflect the values,
outlooks, intentions, and even interests of countries. It was
to understand the role of these cultural factors in international law and relations that the above-mentioned conference
was organized. Apart from members of an interdisciplinary,
multicultural research team of the Institute working on a
project on "Cultural Problems in Treaty Negotiations,"
eleven eminent scholars and practitioners of international law
and relations from several countries in Asia, the Pacific, and
the United States were invited to participate in the conference
and share their perceptions and experiences of the impact
of cultural factors which are generally ignored in international
relations. This book is, therefore, the result of a team effort
led by Dr John E. Walsh, Coordinator of the Project, who
has also kindly written a "Foreword" to the volume.
We are grateful to Dr Everett Kleinjans, President of the
East-West Center, for his keen interest in the project and for
opening the conference. We are deeply obliged to Dr Verner
C. Bickley, Director of the Culture Learning Institute, for
his kind help, continuous support, and active participation
and interest in the conference. We are also indebted to
Dr Mark Lester, Assistant Director of the Institute, for his
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strong support in the publication of this volume and for his
guidance in many matters in this connection. Our heartfelt
thanks are, finally, due to the various contributors who
readily responded to our request to write the papers and later
revise them for publication.
July 15, 1980

R.P.

ANAND

Editor's Introduction
PART I
NEED FOR UNDERSTANDING IN A
MULTICULTURAL WORLD
The world has changed more in our times than at any
other time throughout the previous recorded history. One of
the most important changes since World War II has been vast
expansion of the international society. With the disintegration
of colonialism, scores of new nations in Asia and Africa, with
their teeming millions, have emerged as independent sovereign
states. While the traditional international society during the
last two centuries and more consisted of a homogeneous
group of European states, or states of European origin, with a
distinct Western Christian civilization, culture, and common
values, the new extended world-wide community of states is
extremely heterogeneous because of the very different historical,
social, cultural, ethnic, religious, and legal backgrounds of the
new members. There can be no doubt that peoples or
countries are affected by their cultural differences which :r:eflect
their values, outlooks, intentions, interests, habits and
historical hopes and fears. Unless these cultural and other
differences are understood and appreciated, there is a possibility of misconceptions, misinterpretations, and erroneous
judgements arising on all sides, which can be dangerous in our
thermonuclear age. In order to understand these cultural
differences of the. various countries and their impact on
international relations and law, the Culture Learning Institute
of the East-West Center (Honolulu, Hawaii) has undertaken a
project to study the "Cultural Problems in Treaty Negotiations," because it is usually through treaties or agreements,
formal or informal, that independent sovereign states interact
with one another and protect their interests and rights in the
international society. In March 1979 a conference of scholars
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and practitioners of international law and relations from several
countries in Asia, the Pacific, and the United States was held
to study and evaluate the impact of cultural factors on
international relations with special reference to the negotiation
of international treaties.
It was also proposed to discuss in the conference how
similar or diverse cultural factors affect relations among states
in a limited area or region. The region represented by ASEAN
(Association of South-East Asian Nations) was taken as an
example of such a region, not only because of its importance
as an area lying at the crossroads of East aQd West, but also
because it provided rich and fertile ground for the study of
the impact of diverse cultural factors on the lives and
behaviour of peoples. Despite a common history of more
than 1,500 years and geographical, social, and economic
propinquity, these countries of South-East Asia had been
estranged for several centuries following their subjugation
and colonization by different European countries. The impact
of these European societies and cultures on the traditional
peoples of South-East Asia had been so prominent that they
seemed to be closer to the metropolitan Powers than they
were to o'ne another, and they had adopted different legal and
political systems and languages. Although the yoke of colonial
rule had been thrown off in recent years, the political and
cultural influence had'not been and could not be discarded by
them. It was thought, therefore, that it would be useful and
impo'rtant to see the impact of all these factors on the
relations between those ancient countries in an entirely new
age.
MEANING AND SIGNIFICANCE OF CULTURE
AND CULTURAL TRADITIONS
At the very outset, it was explained that in the context of
the Institute's project, the term "culture" was understood, not
ina narrow sense of art, poetry, or drama, but in a wider
sense as reflecting the values, habits, and accumulated mores
of a society. It included a people's past history, religion,
philosophy, law, interests, language, and all other. capabilities
acquired by man as member of a society. Successive genera-
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tions did behave, whether intentionally or unconsciously"
according to certain change-resistant themes. These traditions
or cultures deeply influenced human behaviour and conduct ot
states. When different cultures came in contact with one an~
other, as they were bound to do in a shrinking world society~
they affected .and' were in turn influenced by other cultures. It
was essential to understand how these different cultures or
cultural values affected behaviour and how they were influenced
by coming in contact with one another. This, in essence, was
the purpose of the conference. We wanted to look at the process
of treaty negotiations since treaties were essentially crosscultural and cross-national, reflecting or refracting in parti:
cular cases the thinking and values of the negotiating
parties. Secondly, it wa,s intended to look at the problems 0'[
cultural development in the ASEAN region, which was of
immense importance to the rest of the world. Important
cooperative agreements between these five countries of
South-East Asia, with widely different histories, languages~
religions, customs, and legal systems, were eminently suitable
and offered excellent prospects for interdisciplinary and multi;
cultural inquiry.
Some views were expressed that the term "culture," as
explained above, was too wide and non-traditional and that
economic an~ political interests could not be described as
"culture." After an intensive discussion, a consensus seelll~q
to emerge that "culture" must be understood in acompreIi9p.~
sive sense to include even economic and political interes't~
which were conditioned and influenced by a people's historicaJ,
religious, legal, and social traditions and situations. Culture,
it came to be felt, was a way of life of a people and was
reflected in their collective will which was influenced by' ~
wide variety of factors and courd not be defined in precis~
terms.
"NEGOTIATING STYLES" IN THE NEGOTIATION
OF TREATIES
Assuming that the representatives of states engaged in the
process of negotiation of agreements at diplomlltic conferen:'
ces were conditioned by their cultural backgrounds an4
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traditions in spite of being bound to protect the immediate
interests of their countries in accordance with their briefs or
instructions, we started our seminar with a study and evaluation of the outlook and behaviour of negotiators at a few
diplomatic proceedings. Thus, in a paper on "Cultural
Problems in Soviet-Japanese Fishing Negotiations in 1977,"
the author discussed the marked contrast in "negotiating
styles" of the Soviet Union and Japan in the protracted,
heated, and difficult bilateral negotiations between two topranking rival· fishing nations in which both sides were
extremely inflexible and uncompromising because of the
"hidden, though ever present" dispute over "Northern
Territories." While the Soviet Union was acting from a
position of power and showed an "arrogant superiority,"
Japan was the weaker state, and the Japanese were acting
.meekly and with courtesy; while the Soviets used "force" and
pressure tactics, and often started offensively, the Japanese
were generally submissive and defensive, though firm in their
stand. None of the parties was prepared to give in or believed
in the "give and take" philosophy of the West. Ultimately,
they concluded a so-caned agreement couched in such vague
terms that it could be interpreted by either party in its own
way.
To what extent was the behaviour of these countries
culture-bound? The author felt that cultural influences were
distinctly visible on both sides, but he was not sure about
their ultimate effect because diplomats were bound to pro'teet their national interests. Some participants pointed out
'that the behaviour of either the Soviet Union or Japan was
not unique and that Japan too had behaved with other
countries the way the Soviet Union did in these negotiations.
Others felt that while the culture determinant was important,
the parties could not ignore their vital economic and political
interests.
Another paper, on "The San Francisco Peace Treaty:
Cross-Cultural Elements' in the Interaction between the
Americans and Japanese," dealt with the US-Japanese
Peace Treaty concluded in September 1951. It suggested that
the cultural styles of the Japanese and the Americans in the
field of international relations had several complementary
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aspects and that they meshed with complementary national
interests to provide for a relatively smooth interaction. Views
expressed in the discussion that followed, emphasized the
point that Japan's loss in war had a distinct effect on negotiation of this treaty. However, in view of the resurgence and
emergence of Japan as an economic giant in recent times, it
would be interesting to see how it would now behave in its
negotiations with the United States.
In the third session, the influence of cultural factors in the
negotiation of "International Convention on the 'Conservation
of Nature in the South Pacific, Apia, 1976" was discussed.
The author of the paper had participated as a delegate from
Australia. As a diplomat and practitioner of international
law, he suggested that, among cultural factors that influenced
the course of negotiations, the background of the members of
the delegation and the attitudes in different legal systems
towards law and legal obligations were quite significant. The
French laid much emphasis on technical details and on the
.refinement of language. They insisted on language as a matter
of pride. On the other hand, the South Pacific countries were
primarily interested in the broad subject matter of the Con'"
vention without bothering about its particular details. He felt
that cultural factors were likely to playa more prominent
role in regional or bilateral agreements.
In the second paper on "Extradition Treaty between
Malaysia and Indonesia," the author, who was the chief
negotiator on behalf of Malaysia, was of the view that the
necessary element in treaty negotiation was the definite will
to conclude a treaty. Cultural factors, he felt, were important
in producing a congenial working atmosphere. Because of
vast differences in culture, there were great difficulties in
creating a good working atmosphere in multilateral negotiations, and these negotiations were generally difficult.
However, he did not. want to overemphasize the strength of
cultural factors in treaty negotiation.
In the following discussion, it was noted that the Apia
Convention had not been ratified. Some participants suggested that this might be due to the fact that the Convention had
not taken into consideration the actual cultural realities of
the Pacific Islands. An opinion was expressed that the role of
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cultural factors in Malaysian-Indonesian negotiations was
underestimated perhaps because of similarities in the cultures
of Malaysia and Indonesia, where these factors were generally
taken for granted. Although a negotiator was bound to
protect the national interests of his country according to the
brief or instructions given to him, it is a moot question
whether national self-interest was not itself a part of culture.

that the concepts of "face" and "loss of face" were common
to all countries and that no country wanted to be slighted.
PEKING CONVENTION, 1898
In another paper on "Cultural Problems in Negotiation
of the Convention of Peking, 1898," between Great Britain
and China, the author suggested that three factors usually
influenced the negotiation of treaties, viz. (a) historical and
political factors; (b) personal qualifications of the negotiators
or personality factors; and (c) the basic values and thought
patterns common among the people of each negotiating
country, or cultural factors. The role of culture in treaty
negotiation might be paramount, negligible, or even nonexistent depending upon the following different variables:
(1) the degree of contrast between cultures; (2) the object of
the treaty; (3) the number of parties; (4) the relative power
and bargaining strength of the parties; and (5) the personal
qualities of the negotiators. But the author was not sure how
a society'S culture could be determined and at what stage it
would become significant or influential. He admitted during
the discussion on the paper that though both the British and
the Chinese were ethnocentric, it was Britain's power which
determined the main provisions of this treaty. It was agreed
that personalities of the negotiators and their styles of negotiation, both affected by their respective cultures, had a
distinct effect on treaties.

CHINESE CONCEPT OF LAW
In the fourth session, attention was drawn in a paper on
"Some Cultural Factors Affecting Chinese in Treaty
Negotiations" to the Chinese concept of law, whose main
objective was harmony and its means ethical. It was funda.
mentally different from the concept of law in the West.
According to Chinese thought, law was subordinate to
morality and was regarded as an instrument for enforcing
morals. This traditional concept oflaw in Chinese culture, it
was suggested, still had a tremendous influence on China's
behaviour in treaty negotiation and on its attitude towards
treaties. According to the Chinese, t1;lerefore, a written
formal treaty was tiot necessary; even a unilateral declaration,
such as the one made by the United States in the Geneva
Conference on Indo-China in 1954, was equally binding. The
author referred in this connection to the Chinese concepts
of "face," which represented the prestige, respect, and social
status of an individual in a society, and "loss of face", which
was a judgement by the group of immoral conduct on the
part of an individual causing annoyance in the society. These
concepts of "face" or "loss of face" also had a direct impact
on the Chinese negotiators who were always sensitive to the
possibilities of this charge from their countrymen.
In the discussion on the paper, it was suggested that there
was no concept of "equity" in the traditional Chinese society
and that the Chinese way of thinking was very generalized
and abstract, unlike the Western societies which were logical
and exact. Some participants felt that not only Chinese, but
other countries felt unilateral declarations as binding; but
such declarations, even if made by both the parties, could
not be regarded as a treaty. There was also general agreement
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At the fifth session, in a paper on "Some Recent International Conventions and Cultural Interactions," it was
shown how at the UN Conference on Diplomatic Intercourse
and Immunities held at Vienna in 1961, because of differences
in the cultural backgrounds of the participants, it became
difficult to define a simple expression like a "member of the
family." Different delegates sought, according to their traditions, to include or exclude close relations in this category.
After prolonged discussion, it was decided finally not to define
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PART II

the term at all. The author also referred to the intense
controversy, with cultural overtones, over Article 41 of the
Vienna Convention on the Law of Treaties, which provided
that "treaties are void if obtained through force or threat
of force." While the Western countries understood the term
"force" in this clause as referring to physical or military force,
as defined in Article 2(1) of the UN Charter, the newly
independent states from Asia and Africa wanted to introduce
an "innovation" by proposing that the .concept should also
be understood to include economic and political pressures.
The Western countries. strongly opposed this interpretation
because it could be easily used as a pretext on which to'
terminate treaties. The new states, in the light of their histori-·
cal experiences, insisted on the wider interpretation. The
controversy was finally resolved by accepting the formula
"force or threat of force" in the treaty provision, as also by
adopting by consensus a solemn Declaration condemning any
use of force or threat of force, "whether economic, political,
or military." This declaration was attached to the
Convention.
In the discussion on the paper, a question was raised
whether the differences in views among delegations could not
be attributed to factors other than cultural, such as the
presence of non~lawyers who were unable to understand the
niceties of law. It was suggested, however, that although in
codification conferences, a "diplomatic subculture" was.
discernible, the impact of culture could not be discounted.
While some participants felt that diplomatic representatives.
themselves belonged to the midstream of society, others were
of the opinion that diplomatic subculture was not represen- .
tative of the national society and the common man. It was.
also mentioned that even in the most democratic societies,
99.9 per cent of the treaties were not known to the genera)
people. There Was not much disagreement on the view that
while in certain types of treaties cultural factors were crucial,:
in others they played only a marginal role.

ASEAN AND THE ASEAN WAY

~

In the first paper on ASEAN, "ASEAN-the Formation
Years" the author gave an account of the general background
and development of ASEAN. He pointed out how since their
independence, South-East Asian countries were not only
politically divided but economically shattered. It was not an
easy task to bring these countries together. As late as 1971
ASEAN was not considered important. But by 1978, it was
recognized as a force to reckon with. The author referred to
the cultural and political factors which brought these countries
together, and the emergence of a new ASEAN spirit or what
could be described as "ASEANIZATlON."
In the discussion, the suggestion that ASEAN was not an
institution in the legal sense was discounted, and it was said
that it was an "institution" not because of a treaty but
because of its institutionalized structure and the existence of
national secretariats. The reasons and considerations responsible for non-participation by other South-East Asian nations
like South Vietnam, South Korea, Burma, and Papua New
Guinea, in ASEAN, were explained. It was the view of some
participants that unlike the European Economic Community
(EEC), ASEAN was not a formal international organization,
but a forum for international cooperation, a rather loose
organization that was initially established informally "in the
ASEAN way." Its main concerns were the political question
of South-East Asia being accepted as a zone of peace, and
economic cooperation between member states.
In the second paper of this session,entitled "ASEAN and
the Major Powers," the interests, attitudes, and policies of
China, Japan, the Soviet Union, and the United States
towards ASEAN were explained and analyzed. In the discussion on this paper, it was suggested by some participants
that while Big Powers like China and the United States could
deal with ASEAN countries individually and not as a group
and showed that it was not a strong organization, it did make
a common front against middle and small Powers. It was
also pointed out that substantial differences among the
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ASEAN countries themselves made collective bargaining for
them on economic issues very difficult, if not impossible.
However, slowly they were progressing towards greater
economic cooperation.
ASEAN COOPERATIVE AGREEMENTS
In the next session, in a paper on "Socio-Cultural Impact
of the ASEAN Cooperative Agreements," it was pointed out
that the establishment of ASEAN had provided a viable
forum for consultations on a variety of problems to the five
member countries of that organization, which had, in spite
of being geographically and culturally quite close,· drifted so
far apart because of their colonial backgrounds and history as
to become strangers. Through its cooperative programmes in
social, economic and political fields, .the peoples of the ASEAN
countries were becoming aware of the similarity of their
cultures and community of interests and were developing a
sense of regional solidarity and identity. In their own peculiar,
informal "ASEAN way," which was slowly developing, they
were trying to solve numerous problems facing them in a
"spirit of family negotiations."
In another paper, on "ASEAN Treatie.s and Scientific and
Technical Cooperation in ASEAN Region," it was pointed
out that ASEAN as an evolving regional organization had to
contend not only with internal rivalries and mutual suspicions,
but also with the interests and involvements of the Big Powers
in the region. However, since a desire for rapid economic
development characterized all ASEAN countries, prospects
and opportunities for international cooperation in the scientific
and technological field were brighter. Though ASEAN had
made little progress so far in these directions, several preparatory and even some substantive steps had been taken with
some success, especially after the Bali (l976) and Kuala
Lumpur (1977) meetings of heads of state. It was suggested
that it would be important in this connection to inquire into
the nature of the linkages obtaining between ASEAN and the
developed countries, especially the United States and Japan,
because of their economic and political interests in the region
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and their tremendous ability to assist the ASEAN countries
in their development.
In the discussion that followed these two papers, some
participants thought that both the papers were overoptimistic
about ASEAN's success. There might be an "ASEAN spirit"
or "ASEAN way" of facing regional problems, but the
member states were deeply influenced by the Western
countries, Western culture, and Western technology. It was
argued that, while science and technology as such were on
the whole neutral, the way they were adopted influenced
culture. Some participants felt that a comparison should be
made between ASEAN and the EEC, which, unlike ASEAN,
had a supranational structure and organization.
CHALLENGE OF ECONOMIC DEVELOPMENT
Discussion on the challenge of economic development
facing the ASEAN countries, crucial to their survival as
independent countries, continued in the next session. In a
paper on "Cultural Impact in North-South Dialogue," it was
stressed that the time had come for regional economic
organizations. The author made a reference to the economic
cohesiveness of the ASEAN countries, and said that he hoped
that ASEAN would move from the rhetoric of 1967 to some
actual actions. According to him, the Asian Development
Bank and the Association of Rubber-Producing Countries
were steps in the right direction but not sufficient. He argued
that the biggest problems for ASEAN, as for other countries,
were fluctuations in the prices of their primary products and
restrictions by the developed countries on their manufactured
and semi-manufactured goods. The ASEAN region, he felt,
could become attractive for foreign investments, especially by
multinational corporations, provided certain conditions were
met to create a conducive atmosphere for this purpose.
ASEAN was already engaged in such a dialogue with the
EEC. At the North-South dialogue in Paris, while the EEC
acted as a single group, the developing countries, because of
their conflicting interests, could not present a joint front.
Perhaps the· ASEAN could learn from this unfortunate
experience.
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In another paper, on "Challenge for the Control of
Development: The Case of ASEAN and Japan," it was pointed
out that ASEAN was a regional cooperative, not a regional
integrative, organization. The organization's progress was,
bound to be slow, but it appeared thatthe ASEAN leadership
deemed it appropriate, comfortable, and potentially durable~
It was suggested that extra-regional forces had also played
and were playing an important role in the creation and evolution of the ASEAN system. Although ASEAN's collective
posture in dealing with extra-regional Powers was an outgrowth
of a sentiment that balanced economic growth in the region
had not been possible while the region was politically and
economically fragmented, the region's developmental destiny
was not entirely in their hands. The present international
economic and political structure created and maintained conditions of inequality, penetration, and exploitation of the
developing countries by the developed states. This was clearly
demonstrated if one looked at the relationship between
ASEAN and Japan. It was· shown how ASEAN's economic
relationship with Japan had facilitated the skewing of ASEAN's
economies into concentrl:l.tion on raw materials export development, conditions of relative aid and trade dependence, and
increased out-system trading patterns. It was pointed out that
what threatened ASEAN's viability was not so much the
motives of the developed countries as the very structure of
the international system.
In the discussion that followed, it became apparent that
the real problem facing ASEAN countries was that decisions
affecting their economies were not always made by them but
were generally the result of actions and policies of the
United States, the EEC, or Japan, or of international agencies
or multinational corporations. The experience of the develop,.
ing countries with multinational corporations, it was said,
had not been very happy, especially because of interference
by these economic giants in their internal affairs. The ASEAN
countries were trying to reverse these tendencies and were
developing a strategy for economic cooperation so as to
overcome their exploitation and achieve economic independence. But unless the First World cooperated, this would not
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be easy, and confrontation with the Third World would
continue.
ASEAN AND THE LAW OF THE SEA
Covering far more of the surface of South-East Asia than
land, the sea has always played an important part in the life
and culture of the South-East Asian peoples. For centuries
before the arrival of the Europeans in Asia there had
developed close trade, social, and political relations among
the various Asian countries. Estranged during the colonial
period, ASEAN seems to be a revival of these ties among the
South-East Asian countries in a new age. Strategically situated
on the most important sea-routes between the East and the
West, the ASEAN cpuntries, in their attempts to protect their
own interests in maritime affairs, are not merely affecting one
another's rights, but the rights and interests of the whole
world community. It was in this background that the
development of archipelagic claims
of the ASEAN
archipelagos, the Philippines and Indonesia, was discussed in a paper on "The Concept of Mid-Ocean Archipelagos" in the next session. It was pointed out that, though
the claims of archipelagic states conflicted with the national
maritime interests of the other ASEAN members, in a spirit
of accommodation and solidarity, they had come to accept
each other's interests. Thus, while Malaysia, Singapore, and
Thailand had accepted the right of Indonesia and the
Philippines to enclose wide bodies of waters which had hitherto been considered as high seas, the latter had recognized
the navigation and fisheries rights of their neighbours. The
ASEAN solidarity and support of other developing countries
had led to widespread acceptance of the archipelago concept,
though the problem of navigation through archipelagic waters
had yet to be settled.
In the discussion, some participants from ASEAN
countries pointed out that the concept of mid-ocean archipelago had a cultural basis. Peoples of these countries really
lived in and by the sea. They were essentially seafaring
people, "who felt 'shaky' on firm land." Though ASEAN
might be a new concept, there had been close contact between
these countries for centuries. It was not, therefore, surprising
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that despite conflicting interests in the sea, in a spirit of
unity, the ASEAN countries had made compromises. There
had been such compromises recently between Indonesia and
Malaysia, Malaysia and Thailand, Thailand and Indonesia,
the Philippines and Malaysia, and so on. Indeed, SouthEast Asia wanted to come together, it was observed, and was
using Western concepts to reinforce its identity. ASEAN, which.
was not based on formal treaties, was an experiment in international cooperation and action. A new "ASIAN" or
·"ASEAN" spirit was emerging.
In the second paper, on "The South China Sea," the
various maritime disputes of the South China Sea between the
coastal states including China, Japan, South Vietnam, Laos
and the ASEAN countries, were explained. The real basis of
many of these otherwise-insignificant island territories was
the possibility of finding oil and other mineral resources in
the area. The author specifically referred to the traditions and
beliefs of the Asian countries to settle their disputes in an
Asian way through negotiation and conciliation, rather than
strict reliance on law or adjudication of their disputes. The
. result was that most of these disputes just lingered on without
final settlement.
Some doubts were raised during the discussion on this
paper about the so-called reluctance of the Asian states to
settle their disputes through international adjudication. Such
reluctance, it was pointed out, was common among all the
countries and was based, inter alia, on· the fear that a state
might lose its case. Others felt, however, that a tendency to
settle their disputes through negotiation and conciliation,
rather than strictly according to law, did exist among the
South-East Asian countries and China because of their
cultural backgrounds.
ASEAN AND SETTLEMENT OF DISPUTES
The attitudes and policies of the ASEAN countries towards
settlement of their disputes in "the ASEAN way" was also
the subject of the next paper on "ASEAN Treaties and the
Settlement of International Disputes: The Sabah (North
Borneo) Dispute." It was suggested by the author that the
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Treaty of Amity and Cooperation, concluded in 1976 and
providing for institutionalization of ASEAN, was a major
achievement. Though historically, socially, and culturally
~lose to each other, the peoples of ASEAN had inherited
colonial legacies and numerous disputes and conflicts of the
colonial period. Determined to settle their differences in
their own informal ways, and in accordance with their culture,
they had concluded the 1976 treaty, which significantly
emphasized their national and regional "resilience." In this
connection, the author traced the background of the Sabah
(North Borneo) dispute between the Philippines and Malaysia,
which, after prolonged stalemate and souring of relations
between the two neighbours, was sought to be resolved in
1977, because, in the: spirit of ASEAN solidarity and in order
to make it more viable, the Philippines dropped its claim.
In the discussion on this subject, it was emphasized that
the general· attitude of the ASEAN countries to settle their
disputes in "the ASEAN way" was probably due to their
cultural backgrounds. An ASEAN .spirit was developing, it
was said, though ASEAN was still in search of itself.
CONCLUSION
The need for understanding and cooperation among
peoples and nations in our multicultural world society who
must constantly come in close contact with one another in
an increasingly smaller world society can hardly be overemphasized. The influence of cultural factors was a new dimension
to the study of international relations and law which, though
always present subconsciously, had been generally ignored. It
would be rewarding, therefore, to study the cultural variables
and differences of peoples and countries to appreciate their
attitudes and behaviour in international society. Better understanding of various societies and their cultures, it was generally
agreed, would lead to better relations between them.

III
ASEAN and the Law of the Sea:
The Problem of Mid-Ocean
Archipelagos
R.P. ANAND

RICH SPICE TRADE OF THE SOUTH-EAST ASIAN
COUNTRIES AND THE DEVELOPMENT OF THE
LAW OF THE SEAS

J.;

Looking back at history, it is interesting to note that it was "
the lure of India, and theattr[;ction and profitability of spice
trade with the countries of what is now called the ASEAN
region, which led to the development of what is presumed to
be the traditional law of the sea and indeed modern international law. Although the contacts with India were neither so
regular nor intimate, all through recorded history in Europe,
India continued to excite the imagination of the West. 1 But
even more important from our point of view was the spice
trade with the East Indies which was one of the great motivating factors of history. Pepper, cardamom, cloves, nutmegs
and other valuable spice~ produced in India, and 'spice islands
of Indonesia, Malaya and Cambodia (called East Indies) vvere
commodities in universal demand in Europe during the fourteenth and fifteenth centufies and yielded the largest profits
to merchants. But they could come only from the Indian ports
across the territories controlled by Muslim rulers. Since the
twelfth century, Islam based 'in Egypt had been organized as
an extremely powerful barrier. between Asia and Eut.ope. ,The
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need for these precious spices stirred whole of Europe. As a
recent historian points out: "Pepper may not mean much to
us, but in that age it ranked with precious stones. Men risked
the perils of the deep and fought and died for pepper."2 The
land route through which they used to get these spices even at
very high prices had been cut off and an all-sea route seemed
to be the only answer to Islam's power. 3 The two great maritime nations of that time, Spain and Portugal, showed the
greatest enthusiasm and continuous, intense and sustained
efforts to find a route to the Promised Land. In search of
India in 1492, Columbus reached America. In May 1498,
Vasco de Gama of Portugal was successful in reaching the
desired goal and cast anchor in the port of Calicut on the West
Coast of India. Later, after several wars with Indian coastal
states, in 1510 Portuguese occupied Goa and in 1513 Malacca.
For the next nearly ninety years Portugal established an
unchallengeable position in the Indian Ocean and monopoly
in spice·trade with the East Indies.
By the end of the sixteenth century, the Portuguese' position in the Indian Ocean and its claim of monopoly with East
Indies came to be challenged by other European PowersNetherlands, England and France'"'---ahd each established its
own Company, the English in 1600, the Dutch in 1602 and the
French in 1664, to have trade with the East Indies. It was
during the initial stage of Dutch activities that a Dutch naval
commander (Heemskerck) captured a Portuguese galleon loaded'
with a valuable cargo in the Straits of Malacca (1602). The
ship was brought to Amsterdam and sold as priie to be distributed as part of the profit of the Dutch company. Grotius, a
young lawyer, was asked to prepare a brief on behalf of the
company and he wrote in 1604 his treatise De Jure Praedae.
In Chapter XU of this book on Mare Liberum, later published
anonymously in 1608, Grotiusdefended the right ofthe Dutch
to freedom of the sea, which could not be occupied and cohtrolled by anyone state; and to have trade with the sovereign
states of the East Indies ("Java, Ceylon, Sumatra and Greatest
part of the Moluccas") which, he said, must be accepted as
indep::ndentmembers of the family of nations. 4 It is well-known
that, despite strong opposition to Grotius' thesis at that time
by several scholars like Freitas, Welwood and Selden, who
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favoured and advocated mare clausum, and practice of various
European Powers, who claimed dominion and control over
large parts of the seas,5 Grotius not only came out victor in
the "Battle of books" and his thesis of mare liberum adopted
in practice by European states, but he earned the well-deserved
title of "Father of International Law" in Europe. 6 Freedom
of the Sea came to be accepted as an incontrovertible doctrine
after the middle of the seventeenth century. In an age of
European expansionism, and later Industrial Revolution,
freedom of the seas became a necessity. Freedom of unobstructed navigation became essential for the colonization and
joint exploitation of Asia, Africa and America, as it was for
the growing inter-state commerce in Europe.
MARITIME LAW IN THE EAST
It is important to remem ber that long before the Europeans appeared on the scene, Indian and Pacific oceans had
from time immemorial been the scene of intense commercial
trade. From the beginning of history Indian ships had sailed
across the Arabian Sea up to the Red Sea ports and had
maintained intimate commercial and cultural connections with
Egypt, Israel and other countries. To the east, Indian merchant
marines used to go as far as Borneo and there were flourishing
Hindu states for more than 1,200 years in Malaya, the islands
ofIndonesia, in Cambodia, Champa and other areas of the
coast. There was a long tradition of maritime life and freedom
of unobstructed navigation in these oceans. Apart from
control in narrow straits, like Malacca, no Asian Power ever
claimed or exer~ised the right to control traffic in the open sea
or had pretensions of sovereignty over the sea" After the ninth
century, the Arabs competed openly with the Indians, traded
freely in Indian ports, and sailed out to the Pacific and reached
up to the coast of China. Similarly, from earliest times Chinese
had also been freely sailil\g in the"open seas and appeared in
the Malayan waters and Indian ports. The great naval Powers
of Asia dspected freedom of the seas and maintained powerful navies for the protection of their coasts only.7 There is
little doubt that Grotius was aware of this Asian state practice
and encouraged by it in formulating his doctrine of the freedom
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of the seas. S It is only after .the Portuguese appeared in the
Indian ocean and the Islamic-Portuguese conflagration spread
to the East that this long Asian tradition of the freedom of
the seas was broken. Freedom of navigation ceased to be the
general rule, as it had existed for centuries prior to European
al?pearance, and ships sailing on trade routes between Indonesian islands, Malaya, India and the Persian Gulf required
passes (cartages) from the Portuguese who patrolled the ocean
from their main strategic points in Ormuz, Goa, Ceylon and
Malacca. 9

SEA IN THE LIFE AND CULTURE OF SOUTHEAST ASIA
The tradition of the freedom of the sea, it may be
mentioned, was necessary and best suited to the seafaring
peoples of South-East Asia. Two of the biggest countries of
this region, Indonesia and Philippines, are archipelagos con-,
sisting of thousands of islands with "territories" which contain
more sea than land. An archipelago is described as an "islandstudded sea" or a "sea interspersed with many islands" and is
defined as "a for~ation of two or more islands (islets or rocks)
which geographically may be considered as a whole."lo In
other words, the sea is viewed as a unit with islands in it. In
the Indonesian and Philippine islands, and indeed in other
South-East Asian states of Burma, Malaysia, and Siam, the sea
was never considered as a dividing factor. In fact in Indonesia,
it used to be said, that "the sea unites and the land divides."
In the Indonesian language the word for 'fatherland' is tanahair, meaning "land-water" or "land of the water," "thereby
indicating", as the Indonesian representative to the United
Nations Third Conference on the Law of the Sea (UNCLOS
III) said, "how inseparable a relationship is in between water
and land to the Indonesian people. The seas, to our mind, do
not separate but connect our islands. More than that these
waters unify our nation."
In fact these waters in historical times unified n9t only the
people of Indonesia, but most of the South-East Asia. The
coastal communities had and continue to have more in
common with one another than with their fellow countrymen
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in the interior,u Because of the difficulties of inland communications through mountains and swamps, contact between urban
centres even on major islands in .the region was and still is
often only possible through the sea. For centuries before the
arrival of Europeans, the peoples of South-East and other parts
of Asia continued to have close trade, social and political
relations and several trade centres had emerged for their
profitable spice trade before the onslaught of European
Powers.

ECLIPSE AND RESURGENCE OF SOUTH-EAST
ASIAN COUNTRIES
It is an irony of fate that these Asian countries which in a
sense had changed the course of history were themselves swept
a.way in its current. How these free and independent peoples'
of South-East Asia were conquered and colonized by far less
developed European states because they were divided amongst
themselves, and how they became victims of the superior,
European naval power and diplomacy need not detain us here.
But as history again changed its course and these countries
again became independent and masters of their own destiny
after World War II, they came to realize that the only
way to survive in this difficult world was through unity. Their
strength, they felt, should and would lie acting in concert.
Although the countries of South~East Asia, having come under
the sway of different colonial masters, had more or less lost
contact with each other for more than a century, they had
enough in common-common history of more than 1,500 years,
common cultural 'background, but more important geographical, social and economic propinquity-which was bound to
bring them together:'\ In any case, the common experience of a
hundred years of colonial bondage and suffering had created a
common political background. As an Asian historian puts it:
/

All the Asian countfieshad to go through the same suffering, fight the same battles and meet the same enemy. The
evolution towards political freedom has been, generally
speaking, on' parallel lines. The racial arrogance of the
Europeans, their assumed attitude of intellectual and moral
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superiority, and even the religious propaganda to which an
the Asian countries were subjected, gave rise to a common
political outlook in the Asia of thet wentieth century.12
After some initial abortive attempts, the five countries of
South-East Asia-Indonesia, Malaysia, Singapore, Thailand and
the Philippines-"convincedof the need to strengthen further
the existing bonds of regional solidarity and cooperation"
decided to join hands together in 1967 in the form of ASEAN. 13•
Although they knew and felt that they must stand together
and their objectives were clear, in the beginning these countries were themselves not sure about the direction their cooperation should and would take. Others did not even take them
seriously. But within a period of twelve years ASEAN has
begun to show its strength and influence. One such field where
its influence is becoming visible is the law of the sea. We
shall see in the following pages the impact of ASEAN in the
development of law relating to mid-ocean archipelagos-a sub.
ject which had been altogether ignored by traditioll3.-1 international law.
FREEDOM OF THE SEA DOCTRINE
As we have men.tioned earlier, ever since European countries found an all-sea route to reach the farthest lands in the
East and came to realize that ocean route could be conveniently used for avoiding the more tedious physical and
Islamic barriers in the land route to reach the ricll spice lands,
freedom of the seas became essential. New markets were
needed for surplus goods produced during the industrial
revolution and new sources of raw materials required to feed
the new growing industries of Europe. As European countries
started establishing colonies in the East and the West, freedom
of the seas came to be accepted as an unchallengeable doctrine.
Britain, as the greatest colonial Power, repudiating its earlier
policies, became the strongest champion of the freedom of the
14
seas. European industrial Powers were no longer interested
in enclosing the seas. Even when it became unavoidable to
concede to the coastal state sovereign jurisdiction in a narrow
belt of the sea for its security and protection, it Was sought to
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be kept to a minimum (accepted generally as three nautical
miles/ 5 and freedom of navigation permitted through this
narrow maritime belt so long as it did not threaten the
security of the coastal state. I6 Apart from accommodating
these limited interests of coastal states in a narrow belt for
security purposes, and so:me contiguous zones for economic,
custom, health and other reasons, freedom of the seas was
insisted upon during the last three centuries and enforced by
the big Powers.
TRADITIONAL INTERNATIONALLAW IGNORED
ISLANDS
Traditional international law, it may be pointed out, was
designed to deal with continental masses and the main
occupation of the law of the sea waS to keep it open. Although
there are more than half a million pieces of subcontinental land
territory situated above mean high water at all times described
generically as islands, and cover nearly ·seven per cent of the
land area of the earth, traditional international law dealt with
the problep.l of islands in a perfunctory manner. Article 10,
paragraph I of the 1958 Geneva Convention on Territorial Sea
and Contiguous Zone, which codified the traditional law,
defined an island as "a naturally formed area of land,
surrOunded by water, which is above water at high tide." Thus
even the smallest rock lying above mean high water is legally
and geographically an island and entitled to territorial sea of
its own under Article 10, paragraph 2. But the traditional law
had little or nothing to say about the group of islands· or an
archipelago being accepted as one unit. It may be mentioned
that islands and islets are sometimes clustered together in a
compact group while others are spread out over great areas of
water. Some archipelagos are "situated so close to a mainland
that they may be considered as part and parcel thereof."
Called "coastal archipelagos," they "form more or less an outer
coastline from which it d~ natural to measure the marginal
seas."17 Others, called "mid-ocean archipelagos," are "situated
out in the c)cean at such a distance from the coasts of firm land
as to be considered as an independent whole rather than
forming part of an outer coastline of mainland."18 Examples of
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such outlying archipelagos may be found in Andaman-Nicobar,
and Lakshdweep (Laccadives) Islands (off the coast of India),
Faeroes, Fiji Island, Galapagos (Ecuador), Hawaiian Islands,
Indonesia, Japan, Philippines, Solomon Islands and Tonga.
COASTAL ARCHIPELAGOS
It is important to point out that, though ignored by
traditional law, the problem of coastal archipelagos was more
or less settled by the Anglo-Norwegian Fisheries case and the
adoption of its decision in Article 4 of the 1958 Convention on
Territorial Sea and the Contiguous Zone.. In the Fisheries case,
the Court was presented with a configuration in which over
120,000 islands, islets and bare rock-called "skjaergaard"Qotted the waters adjacent to the Norwegian coast forming the
Norwegian coastal archipelago. In upholding the Norwegian
enactments and practice of drawing straight baselines joining
the outermost points of its coastal archipelago for.delimitation
of its territorial waters, the Court said that:

the coast of the mainland does not constitute, as it does in
most countries, a clear dividing line between land and sea.
It is the edge of the skjaergaard which really constitutes the
coast. 19
·
.While adopting this decision in Article 4 and declaring that
waters on the landward side of the baseline of the territorial
sea would be internal waters [Article 5(1 )], within the absolute
sovereignty of the coastal state through which normally no
freedom of navigation or innocent passage was permitted, the
1958 Convention went on to provide in the interests of the
international community that:
Where the establishment of a straight baseline in accordance with Article 4 has the effect of enclosing as internal
waters areas which previously had been considered as part
of the territorial sea or of the high seas, a right of innocent
passage .•. shall exist in those waters [Article 5(2)]..
It is pertinent to note that, following the 1958 Convention
more than 60 coastal nations have employed straight baselines.
National practice varies from the conservative Finnish model,
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in which no baseline exceeds twice the breadth of territorial
sea claim of four. miles, to several states having segments
measuring over 100 nautical miles in length and Burma which
has a line segment measuring over 229 miIes;20
NO SOLUTION FOR MID-OCEAN ARCHIPELAGOS
But while the problem of coastal archipelago was thus
solved, the problem of mid-ocean archipelagos was merely
side-tracked. The concept of mid-ocean archipelago being
accepted as one unit or as an archipelagic state was a.lien to the
traditional policymakers and scholars. Though a few jurists
suggested the acceptance of mid-ocean archipelagos as single
units,21 and their problem was raised in the first two UN
Conferences on the Law of the Sea in 1958 and 1960 by
Indonesia and the Philippines, the matter was never seriously
considered: The International Law Commission, explaining the
reasons for not presenting any specific rules concerning midocean archipelagos, said in its 1956 report that it was
"prevented from stating an opinion, not only by disagreement
on the breadth of the territorial sea, but al.>o by lack of
technical information on the subject."22
The so-called "lack of technical information," it has been
rightly pointed out, was merely "a euphemism for lack of
willingness to force the issue to some agreed statemeJ1t."23 This
want of incentive may be attributed generally to the
weakness of the newly-independent archipelagic states. It is
important to remember that until World War II mid-ocean
archipelagos were largely under colonial rule. The imperialist
Powers, which owned these islands, did not want to unite them
as single units because of their other worldw.ide interests. As
Professor O'Connell points out, "they subordinated local
interests to considerations of the freedom of the seas, open
communications and access to riches of the world."24 Since
1945, with the emergence and participation of several island
groups as independent states in the international community,
their governments have sougfit to extend their maritime
jurisdictions on the grounds of close link, if not integration,
between the sea, the land, and the people which inhabit them.
They reject the traditional law, that each island has its own
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territorial sea, as "destructive of the archipelago as one unit,"
and as inequitable and unjust. These newly independent island
states seek to employ the method of straight baselines joining
outermost points of outermost islands of the archipelagos from
which the territorial sea and other coastal jurisdictions are to
be measured. While there is a lot of sympathy and support for
the archipelago concept in international society today, serious
objections have been raised by major maritime Powers against
these wide claims of archipelagic states which would convert
large areas of the high seas into national territorial and internal
waters with serious consequences on high sea freedoms,
especially freedoms of navigation and fishing.
WIDE CLAIMS BY ARCHIPELAGO STATES
Philippines: Composed of a group of 7,104 islands (800
are inhabited) in the Pacific and occupying an area of 1,152 by
688 nautical miles, the Philippines claims that it has always
been considered as one unit even before its cession to the
United States after the Spanish-American War. As early as
1955, in a note verbale to the UN Secretary-General the
Philippines stated:

All waters around, between and connecting the different
islands belonging to the Philippine Archipelago irrespective
of their widths and dimensions, are necessary appurtenances of its land territory, forming an integral part of the
national or inland waters subject to the exclusive sovereignty of the Philippines. c5
Reaffirming this stand, the Philippines enacted a law in 1961
and in 1973 gave it constitutional status by including ~t in its
new constitution. Thus, while the land area of the Philippines
is 115,600 square miles, the area contained within the straight
baselines measures 328,345 square miles, an increase of
approximately 2.8 fold in national "territory."
Indonesia: Extending more than 3,000 miles east and west
and 1,300 miles north and south, and composed of 13,677
islands (3,000 are inhabited), Indonesia joined her neighbour,
Philippines, on 13 December 1957, in adopting the archipelago
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principle. In an announcement of that date, the Indonesian
Government, asserting that "for the purposes of territorial
unity, and in order to protect the resources of Indonesia,
. all islands and the seas in between must be regarded
as one total unit," it declared as follows:
All waters surrounding, between and connecting the islqnQs
constituting the Indonesian state, regardless of the~r
extension or breadth are integral parts of the territory of
the Indonesian state and, therefore, parts of the internal or
national waters which are under the exclusive sovereignty
of the Indonesian state. Innocent passage of foreign ships
in these internal waters is granted as long as it is not
prejudicial to or violates the sovereignty and security of
Indonesia. 26
It also extended the Indonesian territorial waters from
three to twelve nautical miles. The announcement evoke~
protests from Australia, Japan, New Zealand, the Netherlands,
United Kingdom, and the United States, but Russia supported
the Indonesian claim as fully in accordance with international
law. Despite all these protests, Indonesia implemented the
1957 DeClaration by an Act of 18 February 1960. It thu~
enclosed 666,100 square miles of internal waters within its
straight baselines, which joined the outermost points of its
outermost islands, and claimed another 98,000 square miles of
territorial waters.
Later, as other island states, Fiji, Mauritius, Bahamas,
Tonga, and Papua New Guinea, got independence, they all
claimed archipelagic status.
But apart from these archipelagic states, continental states
having mid-ocean archipelagos also adopted archipelago
principle and claimed their grou~s of islands as single units.~
Thus Ecuador made an extensive archipelagic claim on
Galapagos Islands, situated 600 miles west of Ecuador in the
Pacific, in 1938 and 1951, and DellJIlark declared Faroe Islands
as a single unit in 1964. 27 In 1976, through an Act of
Parliament, India declared Andaman and Nicobar Islands on
the one hand, and Lakshdweep on the other, as single units
subject to archipelago principle. 28
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RATIONALE FOR MAKING WIDE ARCHIPELAGIC
CLAIMS
Apart from geological and geophysical unity of the island
groups, which may not be always correct/ 9 and generally
unsubstantiated historical grounds,30 most of the claimants of
mid-ocean archipelagos rely on a variety of economic, cultural,
political, and strategic reasons for joining all.the islands and
. wide bodies of waters between them as single .. units.. The
integration between land and sea, it is suggested, is indeed far
more complete as to islands of an archipelago and the sea
between them than it can ever be between the waters that wash
the shores of a coastal state. Economically, it is said, the
reliance of the populations of the poor, newly' independent
archipelagos upon the biological resources of the sea is almost
absolute and the resources are not sufficient to support both
domestic and foreign fishermen. Hundreds of thousands of
fishing families depend on coastal fisheries, with very small
boats and very simple fishing gear. They just cannot compete
with more advanced fishing countries with modern techniques,
and would have no equal opportunity unless some protective
measures were taken. Anotherimportant economic interest is
intra-insular communieations through small wooden craft. by
coastal people and small business between the islands. An·
archipelago principle and coastal jurisdiction· is essential to
protect these inter-island communications. 31
But perhaps the most important reason advanced for
adopting the archipelago principle is that of security, 'not
necessarily security from military attack by a hostile Power~
but protecting their coastal areas from illegal landing by aliens
and smuggling of goods. As the Philippines' representative
said, "we are probably incapable of meeting these problems at
the present time," but "the gargantuan problems to our national
security which would result from splintering the Pl;liJippine
archipelago into as many islands that compose it are hardly
imaginable."32
It is pointed out that most of the developing countries are
culturally plural societies, the different ethnic and social
groups of which have not in fact integrated into the national
communities. After independence, social conflicts between
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various groups have not only continued by escalated. Although
these tendencies are common in developing countries, the
composition of an archipelago with thousands of large and
small islands scattered over a large sea area, tends to perpetuate
these problems increasing the tendency of local or regional
groups to secede from the nation. Thus, in Indonesia there
were a number of serious separatist uprisings, challenging the
authority of the central government, in Borneo, the Celebes,
Java and Sumatra during the early years of independence.
Philippines has also experienced similar uprisings. The'
arcnipelago concept was, therefore, favoured as a matter of
national integrity and internal security.33
The need to control the quality of marine environment:
within the archipelago and control manne pollution is another
reason adduced by the archipeiagic states in claiming sovereignty over inter-island waters. Recent incidents of supertanker
spills or ships leaking hazardous cargoes have reinforced these
countries' desire to control certain kinds of navigation through
archipelagic waters. 34
OBJECTIONS BY MARITIME POWERS
As we have mentioned earlier, most of these claims by
archipelagic states have been objected to by the big maritime
Powers. Through the internal waters within archipelagic
baselines there would be no right of aerial overflight, and
movement of fishing vessels, warships and submarines, through,
over and under these waters would be seriously curtailed.
Though all the archipelagic states have accepted the right of
"innocent passage" through their internal and territorial waters,
this right is generally denied to warships without permission
and submarines must come up on the surface and show their
35
flag. Moreover, since "innocent passage" is defined as a
passage "so long as it is not preJUdicial to the peace,good
order, or security of the coastal state," it gives wide latitude to.
coastal states to interfere with a passage.
Most of the objections to the archipelagic claims, it may beemphasized, have been raised because of the threat to neviga-.
tion. In fact the extent to which an archipelagic claim is
controversial or has been objected to depends upon its location•.
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Important shipping lanes pass between islands of several
archipelagos. Since Indonesia lies on major trade routes and
its position is most strategic between the Pacific and the Indian
Ocean, strongest objections have been raised against its claims.
Even under a 12-mile territorial sea, aside from its archipelagic
-claim, 13 strategic pas~ages between islands are said to lie
within Indonesian territorial waters and three within the
:sovereignty of Indonesia and Malaysia. This is absolutely
intolerable to both the United States and the Soviet Union. A
sovereign archipelagic regime with straits threatening as choke
points could represent a death blow to their naval mobility
which is said to be absolutely essential to preserve strategic
nuclear balance. The naval Powers do not consider the right of
"'innocent passage" within archipelagic waters, whether internal
oOr territorial waters, as sufficient for their needs to preserve
mobility. Such passage does not allow submerged passage of
'Submarines or overflight which are thought to be particularly
important for them. In order to protect their interests, the
maritime Powers, therefore, demand the right of "free" or
"'unimpeded" passage for all ships through archipelagic straits
and waters used for international navigation before their
claims c.anbe accepted. 36
Apart from the big maritime Powers, the neighbouring
coastal states of some of the archipelagos, like Indonesia, have
also reservations about, the unconditional acceptance of the
archipelagic doctrine sbce it would affect their existing navigation and fishing rights. Thus, Malaysia, Singapore and
Thailand, and to some extent Philippines, all have interests
which conflict Indonesian claims. The impact of the Indonesian
.claim would be greatest on Malaysia, whose direct access to
the eastern Malaysian states of Sabah and Sarawak would be
interrupted affecting its national unity by the Indonesian claim
of sovereignty based on the extension of baselines around
the Natuna Island archipelago. Malaysia has als,o been concerned about the possible loss of traditional fishing rights
enjoyed by its nationals in waters now enclosed by the
[ndonesian claims. Both Singapore and Thailand also voiced
their concern and need for protection of their interests in regard
to communication and access to the open sea space, as well as
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living resources of the areas hitherto accepted as parts of the
.high seas. 37
WIDE SUPPORT FOR THE ARCH!PELAGO PRINCIPLE

"I
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Logically, of course, there is no reason why archipelago
principle should not be accepted. For the newly independent
states, it is not only a question of national unity but political
survival. Moreover, their economic development and viability
depends on acceptance of numerous islands as one unit. While
the big maritime Powers insist on the "time-honoured" principle of the "freedom of the seas" to keep the seas open, the
new small countries argue that it has become "time-worn,"
Qutmoded and out of date. Howsoever useful it might have
been in tbe past, it has outlived its usefulness in the form it is
traditionally formulated, and has indeed become "tyrannical"
today.38
Realizing the changing international environment, the
archipelag~c states continued to seek support for their claims on
political level. After the setting up of the UN Seabed
Committee in 1967, four archipelagic states, Fiji, Indonesia,
Philippines, and Mauritius, worked hard in regional groups
for world-wide acceptance of their claims. They did get sympathy and support in the "Group of 77." One factor which
helped them a.lot was the formation of ASEAN. Though some
rumblings were heard in the beginning from the small neighbouring states ofIndonesia and Philippines, which demanded
tlie protection of their rights and interest~, it was not long
before ASEAN members sat down together to solve their
problems. In a spirit of give and take, all the ASEAN countries
decided to support the archipelago principle, while Indonesia
and Philippines agreed to protect the navigation and fishing
interests of their brethren. This led to widespread support and
acceptance of the claims of the archipelagic states. The
Organization of African Unity supported the principle in 1973
in Adis Ababa and again in 1974 in Mogadiscio. Several
Latin American states supported the principle and four of them
introduced draft articles, including provision on archipelagos
in subcommittee II orthe Seabed Committee. 39 The League of
Arab States recommended that an archipelago's unity be con-
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served and its "geographical and political survival" be assured.
They got support in the Asian-African Legal Consultative
Committee and were backed by the People's Republic of China.
In the summer of 1973, the four archipelagic states introduced
in the Seabed Committee draft articles embodying the archipelagic principles and a regime of limited innocent passage within
archipelagic waters.
At the same session of the Seabed Committee, the United
Kingdom also introduced draft articles on archipelagic states.
It conceded the right of a stare consisting of three or more
islands to declare itself an archipelagic state and draw straight
baselines joining outermost points of the outermost islands provided that (1) no territory of another state was enclosed~
(2) no baseline was longer than 48 miles; and (3) the ratio of
the area of the sea to the area of the land did not exceed five
to one. The British proposal also laid down that where parts
of archipelagic waters had been used as routes of international
navigation before the treaty was concluded, unimpeded passage,
as through straits, would be guaranteed for foreign ships; in all
other waters innocent passage would be permitted. 40

THIRD UN CONFERENCE ON LAW OF THE SEA
At the Caracas session of the Third UN Conference on
Law of the Sea (UNCLOS III), the four archipelagic states
again submitted draft articles based on their earlier proposal
before the Seabed Committee. Three more archipelagos. Tonga,
Papua New Guinea and the Ba~amas aspired to recognition as
independent states. It become abundantly clear by the end of
the Caracas session that the archipelagic principle was generally
acceptable. Even the big maritime Powers were prepared to
support it provided innocent passage was guranteed everywhere,
and through normal international navigation corridors all
vessels enjoyed the same unimpeded transit rights as when
passing through international straitsY
At the second substantive session in Geneva in 1975, the
three Committee Chairmen reduced a wide variety of differing
proposals into one three-part Informal Single Negotiating Text
(SNT). The Second Committee's Negotiating Text accepted
the right of an archipelagic state to draw straight baselines
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provided (l) the area of water to the area of land was between
one to one and nine to one. and (2) the maximum baselines
length did not exceed 80 nautical miles, except that a given number of lines (undermined at that time) could exceed that length
up to a Il],aximum of 125 nautical miles. These mathematical
criteria were much more generous than those proposed by the
United Kingdom. It is important to note that water· land ratio
would accommodate all major archipelagic states, such as
Indonesia, the Philippines, Fiji, and the Bahamas. The absolute
requirement of 1: 1 water/land ratio was added to include those
island states that were primarily dominated by one large island
like Ireland, Iceland, Japan, Madagascar, United Kingdom and
others, who had the straight baseline option already available
to them. So also, some potential archipelagic states, like
Micronesia, made up of widely dispersed small islands, would
probably not be able to qualify.42
Articles 123 to 128 of the SNT spelled out passage rights
of foreign ships through archipelagic waters. Apart from
providing the "right of innocent passage" to ships of all states
through archipelagic waters, a new concept of "archipelagic
sea lanes passage" was introduced to avoid the "free" or
"unimpeded" passage demanded by the maritime Powers. It
was defined as "the right of navigation and overfljght in the
normal mode solely for the purpose of continuous, expeditious
and unobstructed transit" through sea lanes and air routes
which the archipelagic state might designate. The archipelagic
state was also authorized to prescribe traffic separation schemes
for safe passage of ships through narrow channels in such sea
lanes. But nothing was said in these articles about prior notification for passage of warships, airplanes, tankers, nuclearpowered vessels, or other ships of "special characteristics."
The archipelagic states were also authorized to make laws and
regulations relating to the prevention of pollution, fishing
vessels, customs, fiscal, immigration, and sanitary matters. The
right of innocent passage apparently applied to those areas of
archipelagic waters not designated as sea lanes or routes
normally used for international navigation and could be
suspended temporarily for the protection of security of the
archipelagic state.
'
Despite strong opposition of the archipelagic states to some
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of the provisions about archipelagic sea lanes passage through
their waters, no substantial change was made in these provisions
in the Revised Single Negotiating Text (RSNT) prepared in
1976, and the Informal Composite Nigotiating Text (ICNT),
produced in 1977. The lCNT, however, gave the right to
archipelagos to extend their baselines up to 100 miles, and
have to three per cent of their total number of baselines up to
J 25 miles in length [Article 4(2)]. But it sought to protect,
like the SNT and RSNT, the navigation and fishing rights
of the neighbouring states. Thus Article 47(7) of the ICNT
incorporated in a slightly modified form the Malaysian
proposal in the 1976 session of the UNCLOS III to protect its
navigation and fishing rights. It provided:
If a certain part of the archipelagic· waters of an archipelagic state lies between two parts of an immediately
neighbouring state, existing rights and all other legitimate
interests which the latter state has traditionally exercised in
such waters and all rights stipulated under agreement
between the states shall continue and be respected.

Article 51 of the ICNT further ordained the archipelagic
states to respect existing agreements with other states and to
"recognize traditional fishing and other legitimate activities of
the immediately neighbouring states in' certain areas within
archipelagic waters."
LAW BASED ON BALANCE OF INTERESTS
Law is always based on a balance of interests and is a
compromise between the exclusive interests of an individual
state and the inclusive interests of the international community.
Thus, while the islands, waters, and other natural features of
an archipelago have come to be accepted as "an intrinsic,
geographical and political entity," a functional approach has
been adopted by the UN Conference to solve the archipelago
problem. The political strength of the Super Powers and needs
of the international community for free navigation have forced
it to provide for more or less unimpeded archipelagic passage.
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This is a sacrifice which the archipelagic states must bear for
the protection of their vital political and economic interests.
Though the details of this transit passage have yet to be
worked out, the trend of the development of international law .
in this regard seems to be clear.
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