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Towards a Universal International Law for the Universal
International Society:
India’s Role and Contribution
R.P. Anand

Wherever there is Society there is Law:
It is an undeniable sociological fact that wherever there is society, national or international, there
is law. Because law, like language, is an outgrowth of the needs of man in a society. Law is surely an
historical growth, “for it is an expression of customary morality which develops silently and
unconsciously from one age to another.”1 This is a great truth of historical jurisprudence and Savigny‟s
theory of its origin. It is also an equally known fact that law always changes and ought to change
according to changes in the society and according to its ever-changing needs. Law cannot and should not
remain static for otherwise it would become dead driftwood.
But despite the veracity and soundness of this theory, and although international society in one
form or another is, to say the least, thousands of years old, we are told that the present system of
international law is only of recent origin. There is little doubt that in some form or another, rules of interstate conduct, or what we now call international law, can be traced in some of the most ancient
civilizations, like China, India, Egypt and Assyria. But all these rules and institutions of these ancient
civilizations are dismissed as of no consequence and merely as “religious precepts” or moral obligations.
In any case, it is insisted that these earlier systems of China, India, Egypt, Islam, or even Greece, were
confined to their own civilizations, were not universal, and in any case “have left no trace of continuity in
history”. It is pointed out that “there is no evidence of any historical linking with international law of
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later ages” and modern times, which is said to have emerged after the disintegration of the spiritualpolitical unity of western Europe into a hierarchy of political entities in the fifteenth century.2

Present International Law Product of the European Christian Civilization and Applicable
only among them:
Western, especially European, writers have no doubt that modern international law is no more
than four or five hundred years old and is a product of the European or western Christian civilization.
Legal speculation as well the growth of customary and conventional law in this field, we are told, are the
product of “European mind” and "European beliefs” and “wholly the outcome of or … dominated by
Western European influence”.3 Practically all the European writers endorse or support this view.4 Thus,
in one of the most authoritative

and leading international law treatise in the twentieth century,

Oppenheim‟s International Law, it is stated:

“International law as a law between sovereign and equal states based on the common
consent of these states is a product of the modern Christian civilization.”5
“The necessity of a Law of Nations did not arise until a multitude of states independent
of one another had successfully established themselves”6
“The seventeenth century found a multitude of independent states established and
crowded on the comparatively small continent of Europe. Many interests and aims
knitted these states together into a community of states. International lawlessness was
henceforth an impossibility …Since a Law of Nations was now a necessity, since many
such principles of such a law were already more or less recognised and appeared again
among the doctrines of Grotius, since the system of Grotius supplied a legal basis to most
of those international relations which were at the time considered as wanting such basis,
the book of Grotius obtained such a world-wide influence that he is correctly styled as the
„Father of Law of Nations.‟” 7

See Arthur Nussabaum, A Concise History of the Law of Nations (New York, 1962), pp. 3-5; J.H.W.Verzijl, International Law
in Historical Perspective, vol. I, (Leyden, 1968), pp. 443-444.
3 Verzijl, n.4, pp. 435-435.
4 See. Several writers quoted in R. P. Anand, New States and International Law (New Delhi 1972), pp. 6-7.
5 Lassa Oppenheim , International Law (London, 1905), p. 44.
6 Ibid, p.54.
7 Ibid, p. 58,
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Even the latest ninth edition of Oppenhim‟s International Law, published in 1997,
confirms this opinion but adds some later developments. Asserting that international law now
“does not recognize any distinction in the membership of the international community based on
religious, geographical or cultural differences”, it points out:
“Nevertheless, the predominant strain of modern international law was in its origins
largely a product of Western European Christian civilization during the 16th and 17th
centuries. The old Christian states of Western Europe constituted the original
international community within which international law grew up gradually through
custom and treaty. Whenever a new Christian state made its appearance in Europe, it was
received into the existing European community of states. But, during its formative period,
this international law was confined to those states. In former times European states had
only very limited intercourse with states outside Europe, and even that was not always
regarded as being governed by the same rules of international conduct as prevailed
between European states.” 8
Oppenheim goes on to explain: “there were numerous states outside the international
community” and “international law was not as such regarded as containing rules concerning
relations with such states, although it was accepted that those relations should be regulated by the
principles of morality.”9
As late as the First World War, we are told, “the position of such states as Persia, Siam,
China, Abyssinia, and the like, was to some extent anomalous.” Since they belonged to “ancient
but different civilizations there was a question how far relations with their governments could
usefully be based upon the rules of international law.”10
History of European-Asian Relations Ignored:
Such assertions by European writers not only leave the Asian and African states a little
upset, but indeed surprised. If present system of international law is indeed only four or five
hundred years old, what kind of rules of inter-state conduct applied in their intercourse among
Oppenheim’s International Law, Ninth Edition (Ed. Sir Robert Jennings and Sir Arthur Watts), (London, 1997), pp. 87-88.
Ibid, p. 88.
10 Oppenheim’s International Law, ibid, p. 89.
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the Asian states themselves for centuries?

These relations could not be based entirely on

religious precepts or moral principles because these Asian states, which had very intimate trade
commercial and even political relations, belonged to different religions and different societies.
Even more important, what law applied to the intercourse between Asian states and European
countries with which they had had trade and commercial relations since time immemorial? It is
just not possible to either ignore those relations or be told that they were held in a legal vacuum
without any rules of conduct. Even if we ignore rules of inter-state conduct in ancient times in
old countries, like India and China, because during those times each civilization developed its
own legal system and there was very little contact between different civilizations, this is not true
during the medieval period. From fifteenth century onwards, the Europeans went to Asian
countries for their own needs and developed not only trade and commercial relations, but very
intimate political relations as well with these independent Asian communities. What rules of
inter-state conduct applied between these European countries and Asian states. Without some
rules of international law, Europeans could not have survived in Asian countries. And if some
rules of international law and comity did apply between them and their relations, did these rules
have no influence whatsoever on the emerging international law among European countries
during that period?
Most of the European international lawyers talk about the development of
international law during this period and later without any reference to Asian states or their role in
its development of what is called modern international law. There is no doubt, of course, that the
present system of international law largely developed in the context of European countries‟
needs and demands and struggles to have trade and commercial relations with India and other
Asian countries. International law clearly and surely applied in their relations in the beginning.
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But once British and other Europeans defeated Indian rulers and other Asian countries, they
ignored their own international law principles under one pretext or another and there was no one
to question this Victor’s Justice until Europe‟s authority came to be challenged by extraEuropean countries after the Second World War.
Some Unanswered Questions:
There are a few more questions which need answers. When did European international law
become universally binding?

Can states which did not, or could not, participate in its origin and

development, question some of its rules which are inimical to their interests or very survival? How can
and does this law change, or be modified, in the absence of any supra-national legislature or other
authority? Has the present system international law, which was nothing but European law writ large until
the Second world War, changed or is changing from the European law of nations to a common law of
mankind?
We shall seek and try to find answer to some of these questions in the light of modern India and
its history. Although there is much to be said about India‟s past history, here we shall look at India as it
joined the Family of „Civilized States‟ and the active role it started playing in international relations and
in the reformulation of international law.
Post-World War Society: A New World:
Although the Allies won the Second World War, the world that emerged from the holocaust was
a new and different world, The European powers, which had dominated the world scene for nearly
three hundred years, had been pushed aside and were no longer at the center of the world stage. Out
of the ruins of the world holocaust of 1939-1945, the United States and the Soviet Union emerged to
dominate the international scene and seriously challenge each other. Since then the world, divided into
two groups, plunged into a ‘cold war’ and the most dangerous armament race.

6
There was another significant change. With the weakening of Europe, colonialism collapsed
and, as we shall see, there emerged numerous independent countries in Asia and later in Africa which
for a long time had no status and no role in the formulation of international law and, as we have seen,
were considered as no more than its objects. For one thing, the erstwhile “backward” and “uncivilized”
China emerged as a Great Power under the patronage of the United States. Although in 1945, of the 51
members of the United Nations, only 13 were from Asia and Africa, their number was bound to and did
increase in a phenomenal manner, especially after 1955. It may be mentioned in passing that India was
accepted as an original member of the United Nations. However, Pakistan, which had been carved out
of the British Indian territory was declared a new state and had to be admitted as a new Member of the
United Nations in 1947 itself.
Under a strong current of self-determination, in which India played not a mean role, as we shall
see, aided by the unusual conditions of the cold war, most of the Asian-African and Pacific countries
acquired independence and became members of the “civilized” international society. So that it was not
long before Europe formed a small minority of this group and a vast majority of the UN membership
consisted of the thus far neglected and dominated countries of Asia, Africa and other parts of the world.
After the eras of “European nations”, “Christian nations”, and “Civilized nations”, as Professor Roling
has acutely remarked, we have entered the “era of peace-loving nations”11 , although there is still no
peace in our world. The family of nations in the form of the United Nations has become practically
universal, open to every “peace-loving” state, “able and willing” to carry out the Charter obligations
under Article 4 of the UN Charter. The democratization of the international society has become almost
complete.
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Independent India and its Perception:
On the eve of the Indian independence, on September 2, 1946, some of the Indian nationalist
leaders, led by Jawaharlal Nehru, were appointed members of the British Viceroy’s Executive Council.
Soon after acquiring power, Pandit Nehru (as he was popularly known), who was appointed Member for
the External Affairs and Commonwealth Relations in the Governor-General’s new Executive Council,
outlined free India’s foreign policy which would have tremendous effect, as we shall see, on India’s
attitude towards contemporary international law. He said:
“In the sphere of foreign affairs, India will follow an independent policy, keeping aways from
the power politics of groups aligned one against the other...India will uphold the principle of
freedom for dependent peoples and will oppose racial discrimination whrerever it may occur.
She will work with other peace loving nations for international cooperation and goodwill
without exploitation of one nation by another.... Towards the United Nations, India’s attitude is
that of wholehearted co-operation and unreserved adherence, in both spirit and letter, to the
Charter governing it. To that end, India will participate fully in its various activities and eneavour
to play that role in its councils to which her geographical position, population and contribution
towards peaceful progress entitle her.”12

It is important to remember that Asia, and later Africa, had lost their independence and
importance once India was defeated, occupied and colonized in the nineteenth century. As India
got out of the shackles of colonialism and became independent, it gave impetus and momentum
to the collapse of colonialism and reawakening of Asia and Africa. As Michael Brecher said,
“with the loss of its imperial bastion [India], England could no longer retain its paramount
influence in the Arab world” of the Middle East.”13 it is important to mention here specifically
about the role Jawaharlal Nehru, as the first Prime Minister of Independent India, played in the
The Indian Annual Register: July-December 1946 (Calcutta, 1947), pp. 252-53; also quoted in India and the United Nations, n.
343, p. 28,
13 See Michael Brecher, Nehru—a Political Biography (London, 1959), p. 592.
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formulation of India‟s policy in international relations and law. Although he was not an
international lawyer, as a keen observer and practitioner of international affairs, as the Foreign
Minister of India and chief spokesman of the newly-independent Asian countries, he influenced
the development of international law in no uncertain degree. There is no doubt at all about his
influence in the formulation of India‟s foreign policy.

Nehru was “the most articulate

spokesman for a deep-seated urge to reassert Asia‟s rightful place in the world
community.”14Although he repeatedly denied any claim to leadership for India, he was acutely
aware of the „special position‟ which made India pre-eminently fitted to play this role.
Nehru calls Asian Relations Conference:
Even before India became formally independent, Nehru called the Asian Relations
Conference to emphasize that “imperialism” of Europe was over and “as that domination goes,
the walls that surrounded us fall down and we look at one another again and meet as old friends
long parted.”15 He asserted:
“For too long have we of Asia been petitioners in Western courts and chancelleries. The
story must now belong to the past. We propose to stand on our own legs and to cooperate with all others who are prepared to co-operate with us. We do not intend to be
the playthings of the others…The countries of Asia can no longer be used as pawns by
others; they are bound to have their own policies in world affairs.”16
He further stressed that India and Asia must help others to get the political freedom they deserve:
“We of Asia have a special responsibility to the people of Africa. We must help them to
their rightful place in human family. The freedom that we envisage is not to be confined
to this nation or that or to a particular people, but must spread out over the whole human
race.”17
Ibid, p. 593,
Jawaharlal Nehru, “Asia finds herself again”, Inaugural speech at Asian Relations Conference, New Delhi, March 23,
1947, Vol I, p 300
16 Nehru, ibid.p. 301.
17 Ibid., p. 303.
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The Dutch were reluctant to relinquish their control over Indonesia and India felt a
special involvement in the Indonesian struggle. The Interim Indian Government, under the
leadership of Nehru in September 1946, withdrew Indian troops from Indonesia where, as part of
the Allied forces of occupation, they had clashed with the nationalist forces. Seeing that no
solution to the Indonesian problem was imminent, two years later, Nehru organized another
emergency Conference of Asian States in Delhi to bring pressure to bear upon the Dutch and the
United Nations and champion the independence of Indonesia. which was sought to be reoccupied and re-colonized. Nehru called it,

“A challenge to a newly awakened Asia which has so long suffered under various forms
of colonialism. It is also a challenge to the spirit of man and to all the progressive forces
of a divided and distracted world.”18

He warned the international community that “Asia, too long submissive and dependent and a
plaything of other countries, will no longer brook any interference with her freedom.”19
In fact acting as a representative of the newly-independent Asian countries, he was
determined to speed up the end of colonialism and left no one in doubt that Asia was wide awake
and could no longer be taken for granted. End of colonialism was his goal because he and India
deemed colonialism as a permanent form of aggression under international law, which could no
longer be tolerated. Law must change with the changing circumstances and could not remain
static. But although India considered colonialism not merely as illegal in an age of freedom
under the United Nations Charter, but immoral, Nehru was very much against the use of force for

Nehru, “Crisis in Indonesia”, Presidential speech delivered in New Delhi inaugurating the 18-nation conference on
Indonesia, January 20, 1949, ibid. p. 324.
19 Nehru, ibid. p 325. in Jawaharlal Nehru’s Speeches, vol. One, (Delhi, 1949),p 300.
18
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the achievement of freedom for the colonized countries unless there was absolutely no other
choice. Under the mounting international pressure, Dutch withdrew and Indonesia joined the
family of inependent nations in 1949, and also became a member of the United Nations in
1950.20 India, along with 41 other countries, later moved a Declaration on the Granting of
Independence to Colonial Countries and Peoples which was unanimously adopted by the General
Assembly on December 14, 1960,21
The Goa Case :
Idealist as Nehru was, he waited for fourteen long years and more in the hope that
Portugal would accept the spirit of the time and leave peacefully from Goa and other small
enclaves which it had colonized for a long time. Or perhaps, other Western countries would put
pressure on Portugal to see reason. But that was not to be. On the contrary, Nehru‟s policy was
regarded as a weakness.22 Ultimately when there was no choice left, India used minimal force on
17 December 1961 to throw out the Portuguese. There was practically no resistance, no casualty,
and the whole „action‟ was over in 24 or at the most 36 hours.
India refused to accept the Western contention that the use of force in Goa by India was
an “aggression” under the Charter and claimed that it had acted only in self-defense against the
long-standing „aggression‟ of Portugal against India and its people. As India‟s ambassador, C. S.
Jha, trying to drive home the real issue, said:
“It must be realized that this is a colonial question. It is a question of getting rid of the
last vestige of colonialism in India. That is a matter of faith with us. Whatever anyone
else may think… that is our basic faith which we cannot afford to give up at any cost”.23
See H. S. Josh, “India, decolonization, and the United Nations”, in S. C. Parasher, United Nations and India (New Delhi,
1985),p. 279.; See for more details about Dutch attempt to re-occupy Indonesia after the war, Karunakaran, n.326, pp.
219-233.
21 See UN Official Records of the Genral Assembly , 15 th Session, 1960, Resolution No. 1514 (XV)
22 Gopal, ibid pp. 217-18.
23 Ibid, 987th Meeting, 18 December 1961, para 40.
20
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The newly independent Asian-African states, comprising a vast majority of the new
international community, have made it clear beyond doubt that whatever the legal validity of
colonialism under traditional European international law, it can no longer be accepted as valid.
Racialism Decried:
If new India and Nehru, as its representative, could not tolerate colonialism any more,
they abhorred racialism even more which had been the basis of much of modern international
law during the nineteenth and the first half of the twentieth centuries. European civilization not
only provided legal title to the position of dominating power, but also determined the circle
within which the law of nations applied because it did not apply to uncivilized and semi-civilized
nations of Asia and Africa. Unfortunately, racialism continued even after the independence of
numerous Asian and African states in the worldwide community of states in the form of
apartheid in a few countries like South Africa and Rhodesia. Nehru condemned this practice in
unmistakable terms, especially the treatment of Indians and black people as second-class citizens
in South Africa.
India accepted and Followed International Law Rules:
Despite the clear bias of numerous international law rules because it was largely a
“ruler‟s law” during its formative years, India was all in favour of accepting its tenets. In fact
none of the newly independent countries rejected international law on the ground that it was
European in its origin and bias. India and other newly independent countries mostly accepted the
treaties concluded by the European countries on their behalf and before their independence. All
they wanted and demanded was that international law, like all law, must change with the
changing circumstances. For one thing, what has been called the “geography” of international
law has changed. International law is “no longer the almost exclusive preserve of the peoples of
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European blood”24 by whose consent, it used to be said, “it exists and for the settlement of whose
differences it is applied or at least invoked.”25 As it must now be assumed to embrace other
peoples, it clearly requires their consent no less. The creation of international law is no more “the
prerogative of countries bearing the cultural heritage of the West but the common task of all
members of the international community.”26 The new majority has naturally new needs and new
demands and they want international law to serve their needs and heed to their demands. The
alteration in the sociological structure of the international society, it is stressed, must be
accompanied by an alteration in law.27 “International law, if it is to be effective”, said Nehru,
“has to be related to the realities of international life; otherwise it becomes merely an academic
exercise of some professor or pandit sitting in an university.” Referring to the phenomenal
developments in political, economic, scientific and technological fields, Nehru felt:

“It may be said that international organization and international law have not kept pace
with this advance which is posing many problems before us. We have to catch up before
the gap widens, and there is always a possibility of cracking up, of disaster. This aspect
of the matter is of vital significance in that the effectiveness of international law is of
concern to every single individual.”28

The Constitution of India, in Part IV relating to the Directive Principles of State Policy,
which may be considered “as a commandment to the Union of India”,29 provides in Article 51:

“The State shall endeavour to--R. B. Pal, Yearbook of the International law Commission (1957), Vol. 1, p. 158.
Weslake, quoted in Pal, ibid.
26 R.B. Pal, “Future Role of the International Law Commission in the Changing World”, United Nations Review Vol. 9
(September 1962), p. 31.
27 See Anand, n. 15, pp. 45 ff.
28 Nehru, Inaugural Address at the Indian Society of International Law, Indian Journal of International Law, Vol. 1 (1960), p
6.
29 P. Chandrasekhara Rao, The Indian Constitution and International law (New Delhi, 1993), p.5.
24
25

13

(a) promote international peace and security;
(b) maintain just and honourable relations between nations;
(c) foster respect for international law and treaty obligations in the dealings of organized
peoples with one another; and
(d) encourage settlement of international disputes by arbitration.”
Nehru pleads for Peace and condemns Nuclear Weapons and Tests:
Although India‟s first prime minister and foreign minister Jawaharlal Nehru, the chief architact
of India‟s foreign policy, was not a pacifist, and nascent India had to use force several times for
the protection of its interests, as the case of Goa discussed above shows, Nehru believed in peace
and peaceful settlement of international disputes and wanted to avoid war as far as possible.
.Power Blocs and India’s Policy of Non-alignment:
As we have mentioned above, ever since the Second World War, the world had been
deeply divided into two power blocs, led by the United States and the Soviet Union, preparing
for war which they knew and admitted no combatant could win. But Jawaharlal Nehru, even at
the risk of annoying the two super-powers, refused to leave and abandon India‟s newly-won
independence and join any of the power groups and become their “camp followers in the hope
that some crumbs might fall from their table”. He Declared that such a policy would be “a bad
and harmful policy”. Non-alignment did not mean „neutrality‟, because “neutrality has little
meaning except in times of war”.30 The purpose of the policy, in his view, was to-“help as best as it [India] can to maintain world peace and also avoid, as far as possible,
entanglements in world conflicts. Whether that is possible or not is another question; how far
our influence can make a difference to world forces is still another question. I do not pretend to
say that India, as she is, can make a vital difference in world affairs.”31

30
31

Nehru, speech in Parliament June 12, 1952, in Nehru, Vol. II, n. 68, pp. 116-17.
Nehru, “Our policy is positive”, Speech in Parliament on March 17, 1950, ibid.p. 144.
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Despite its political and economic weaknesses, uncommitted India could still play a
necessary and very useful role of “building a bridge which otherwise would not exist between
the two blocs.” In doing so, it would not only serve “its own vital interests, but also the vital
interest of all states.”32 India did play a very important and helpful role in the crises in Korea
and Indo- China.
Principles of Peaceful Co-existence or Panch Sheel:
India not only emphasized the importance of peaceful settlement of international
disputes, but formulated along with China in a treaty on Tibet signed in 1954, five principles of
peaceful co-existence or Panch Sheel, as they were called. Based on Article 2 of the United
Nations Charter, these “wholesome principles”, in Nehru‟s words, as laid down in the bilateral
treaty provided:

(i)
(ii)
(iii)
(iv)
(v)

Mutual respect for each other‟s territorial integrity and sovereignty;
Mutual non-aggression;
Mutual non-interference in each other‟s internal affairs;
Equality and mutual benefit; and
Peaceful coexistence.

If these principles were followed amongst states, he believed, “a great deal of the trouble of the
present-day world would disappear.”33 If you want peace in the world, said Nehru,
“It cannot be done through threats. Once you recognize…that war is no solution, and that
the two major protagonists are too powerful to be dismissed one by the other, then you
have to coexist, you have to understand, you have to be restrained and you have to deal
with each other. If you reject coexistence, the alternative is war and mutual
destruction.”34

Brecher, n. 2, p. 559.
Nehru, “Agreement on Tibet”, Nehru’s Speeches, Vol. III, pp. 262-63.
34 Nehru, “The South-east Asia Treaty Organization”, Ibid. p.273.
32
33
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In Support of the United Nations:
India had tremendous faith, at least in the early years of its independence, in the United
Nations. As its sposkeman, Nehru, said it was “a great and powerful organization and it has a
Charter that lays down its ideals and objectives in language so impressive that it can hardly be
bettered.” He emphasized that--

« We have always been a staunch supporter of the United Nations. As a member of that
august body, India has undertaken its full measure of responsibility in all aspects of UN
activities. The UN is the one hope of the world for bringing peace and freedom to
humanity.”35
The world organization had been founded, he believed, “for the great nations as well as
the small.”36 It might not be “a perfect organization but …it was a step in the right direction,
because …its objectives were right.” It might have made mistakes, and it was distressing to see
that it moved away from its ideals, but that could not prove “the need for such an organization”.
He felt that,
“if the UNO ceased to function today, it would be a disaster for the world. For the world
cannot afford to do without some such organization.”37

It could not be denied that the UN was “dominated more or less” by certain nations of Europe
and the United States with the result that the main problems discussed there were the problems of
Europe and America while the other parts of the world and their concerns were generally
ignored.38 In his address to the United Nations General Assembly on November 3, 1948, Nehru
said:

Nehru, “United Nations in India”, World Focus (New Delhi, Oct.-Dec. 1997), p. 59.
Nehru, “Peace or War”, Nehru’s Speeches, Vol. II, p.169.
37 Nehru, “We will not comromise”, ibid. p. 199.
38 Nehru, “Our objectives”, Nehru’s Speeches, vol. I,p. 257.
35
36

16

“May I say, as a representative from Asia, that we honour Europe for its culture and for
the great advance in human civilization which it represents? May I say that we are
equally interested in the solution of European problems; but may I also say that the world
is something bigger than Europe, and you will not solve your problems by thinking that
the problems of world are mainly European problems. There are vast tracts of the world,
which may not in the past, for a few generations, have taken much part in world affairs.
But they are awake, their people are moving and they have no intention whatever of
being ignored or being passed by.”

He went on tell the UN delegates:
“Today I do venture to submit that Asia counts in world affairs. Tomorrow it will count
much more than today.”39

India Supports Communist China’s Recognition
and Representation in the United Nations:

India was the foremost champion of the recognition of the Communist Chinese
Government and its representation in the United Nations. The emergence of a united and forceful
China free from Western domination was a matter of satisfaction and pleasure for India. It was
the second non-Communist state to recognize the government of Mao Tse-Tung.

40

Prime

Minister Nehru was the most vociferous critic of the United States‟ policy of non-recognition
policy and urged the West time and again to accept the „facts of political life‟ in East Asia.41 He
helped China, supported by Chou En-lai‟s charm and skilful diplomacy, to emerge as an
important and respected member of the Asian-African group at Bandung.42

Nehru, “To the United Nations”, ibid. pp. 317-18.
Burma was the first. See Brecher, n.2 p.588
41 Brecher, ibid.
42 See also Brecher, ibid., p.588.
39
40
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Reference of Kashmir Dispute to the United Nations:
Impressed by the ideals expressed in the UN Charter and its provisions to control
aggression and punish the aggressors, even against the advice of some of his senior colleagues in
the Government, Jawaharlal Nehru, persuaded by Lord Mountbatten, the last British GovernorGeneral of independent India, referred the case of Kashmir to the Security Council of the United
Nations.43 As we have referred above, soon after India and Pakistan‟s emergence as independent
states in August 1947, a large number of infiltrators equipped with all sorts of guns and weapons,
and supported by the Pakistan‟s armed forces, attacked the state of Kashmir to force it to join
Pakistan. On receiving an urgent message from the Maharaja of Kashmir, after the latter
unconditionally signed an accession instrument joining the Union of India, India sent its troops
to fight the invaders on 27 October 1947. Although the accession of Kashmir with India was
complete according to law, as in the cases of all other independent princely states which had
joined India, on the suggestion of Lord Mountbatten,44 Nehru and his Government gave an
undertaking that once the invaders were cleared from India‟s soil and law and order was
established, the question of the accession of Kashmir would be settled by reference to its people
by a plebiscite.45 Such a condition was neither necessary nor required under the instrument of
accession. But “the Government of India unilaterally announced it” and declared that the
accession of Kashmir would be “subject to the proviso that a plebiscite would be held in the state
when the law and order situation allowed.”46
India was utterly disappointed when it found that instead of dealing with the problem of
Pakistan‟s aggression, the UN Security Council tried to put India and Pakistan on an equal
V. P. Menon, The Story of the Integration of the Indian States (Calcutta, 1956),p. 410.
Menon, ibid. p. 399; see also Gopal, n. 39, p.20.
45 Nehru, “The State’s Accession”, Vol. I, ibid, 162 ff.
46 See Menon, n. 114, pp. 400, 413.
43
44
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footing and Pakistan received unexpected support. Britain and the United States, as Permanent
Members of the Security Council, took extremely partisan and anti-India attitude. Some of the
proposals put forward by these countries in the Security Council seemed to Prime Minister
Nehru “monstrous”.47 Rather than “surrender either to the gangster tactics of Pakistan and the
raiders or to attempts at bullying by Britain and the United States”, Nehru was willing to
consider defiance of the United Nations, to which he had personally taken the initiative in
appealing.48

“I must say that prepared as I was for untoward happenings, I could not imagine that the
Security Council could possibly behave in the trivial and partisan manner in which it
functioned. These people are supposed to keep the world in order. It is not surprising
that the world is going to pieces. The United States and Britain have played a dirty role,
Britain probably being the chief actor behind the scenes. I have expressed myself strongly
to the (British Prime Minister) Attlee about it and I propose to make it perfectly clear to
the British Government what we think about it. The time for soft and meaningless talk
has passed.”49

But despite India‟s unhappiness and frustration, which India expressed several times in
no uncertain terms, the United Nations continued to act in a very partisan manner. United
Nations‟ handling, or rather mishandling, of the Kashmir dispute left India in a very difficult
situation and many people blame Nehru for this mess. India had to fight three wars with Pakistan
on Kashmir and the problem is far from being solved. From hindsight it is felt that India would
have been far better of if it had never referred the dispute to the United Nations. But despite all
the hostility India had to face, Nehru did not want to withdraw from the United Nations. That
would be “immaturity”, he said. Rejecting any such suggestion, he pointed out:

See Gopal, n. 39, p.27.
Nehru Letter to Krishna Menon, 20 February, 1948, quoted in Gopal, ibid.
49 Nehru, Letter to Vijayalakshmi, 16 February 1948, quoted in Gopal, ibid., pp. 27-28.
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“One cannot run away like this from a problem. The United Nations, in spite of all its
failings—and there are many—is a great world organization. It does contain within it the
seeds of hope and peace, and it would be rather perverse for any country to try to destroy
this structure because it is not to its entire liking. If a country does that, I have no doubt
that it is that country which will suffer more than the organization. We cannot remain
isolated in the world, cut off from everything and living our life in our limited sphere…
Therefore, to talk of getting out of the United Nations or of otherwise keeping apart from
all these problems is not take cognizance of the realities of the situation.”50

India acts as a bridge between the power blocs in the United Nations:
But although India was totally dissatisfied with the UN role in Kashmir dispute, it did not
run away from the world body. On the contrary, it played a very active and positive role in the
United Nations. Non-aligned to any of the power blocs, and claiming to be on good terms with
all of them, it acted as a mediator and helped reach agreements in several disputes, such as
Korea, Suez crisis, Congo and Rhodesia. Even more important, for the first time in history,
independent India sent its armed forces out of the country to various trouble spots not to fight
any body or conquer other states,51 but as messengers of peace, to restore peace and help the
United Nations and the international community in the esta
Although in 1945, of the 51 original members of the UN there were only 13 AsianAfrican states, it was not long after 1955 that Europe became a small minority of UN
membership and the vast majority consisted of the thus far neglected and dominated countries of
Asia, Africa and other parts of the world. Non-aligned as most of them were, they aligned
themselves to play an important role in the international structure to get their fair share, dignity
and responsibility. They formed a consortium within the United Nations, called the „Group of
77‟, which actually had more than 120 members. The existence of an international forum where
Nehru, Speech in Lok Sabha, September 17, 1953, Nehru”s Speeches, Vol. III, pp. 243-44.
See how British sent Indian armed forces “to conquer and suppress other peoples”, Nehru, Discovery of India,n. 17, p.
448.
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they had scope for concerted action, enhanced their power and helped them in pursuing their
purposes. They were further helped by the rivalry between the big powers. As the work of the
Security Council got frozen in the chilling atmosphere of the cold war, and with the persistent
use and abuse of veto its authority as well as prestige declined, the power and influence of the
General Assembly began to rise. After the passage of the Uniting for Peace Resolution in 1950 it
began to deal with the most serious matters of peace and security which earlier were supposed to
be barred from its consideration and beyond its power.52 With the increase in the powers of the
General Assembly, the United Nations changed, at least temporarily, from an instrument of the
great powers to a forum for the smaller states to press their claims.
This is a phenomenon of tremendous significance in international law. Enjoying formal
legal equality with the big powers in the new, perhaps misconceived, “Parliament of Mankind”,
and of course numerical superiority, the „new‟ Asian-African states, along with the equally
disgruntled Latin American states-- the so-called third World as they came to be called—
acquired a new influence in the post-war divided world society. They joined hands together to
play an important role in the international legal structure in pursuance of their interests. It was
only to be expected that the new majority should try to mould the law according to their own
views and for the protection of their interests. Not only colonialism, but also several parts of
international law of the colonial period were sought to be challenged, modified and codified
either through the UN General Assembly resolutions or various UN sponsored conferences.53
But even before the disintegration of the Soviet Union and abatement of the cold war, it
came to realized that General Assembly was not a „world legislature‟, and was never meant to
This de facto amendment of the Charter got a powerful legal support from the Intrnaitional Court of Justice in its
advisory opinion in Certain Expenses of the United Nations case, See ICJ Reports,1962, p. 163.
53 See R. P. Anand, “Influence of History on the literature of international law”, in his Confrontation or Cooperation:
International Law and the Developing Countries (New Delhi,1986), pp.34-36.
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be. Its powers were limited and its resolutions recommending new rules of inter-state conduct
carried little effect, if any, and could be easlily disregarded and ignored. But in spite of all its
limitations, the popular organ of the United Nations has been increasingly used by newly
independent states for collective legitimization of certain claims, actions and policies, which
represents « a policitcal revolt » against traditional international law. But apart from informal
means for changing the law, numerous « law-making » treaties have been concluded with the
participation of the world-wide community of states. In all these attempts to change and modify
the traditional international law according to changed circumstances, India has been playing a
very active role. We must add, however, that in spite of all the changes in international law so
far, much needs to be done yet. International Law still remains largely biased in favour of the
developed European or Europeanized countries and must be changed to accomodate the interests
of Asian and African states.
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