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Law of the Sea: Product of the European Civilization:
It is generally believed, especially in Europe, that law of the sea, like other rules
of inter-state conduct of modern international law, is a product of Western European
Christian civilization to which non-European countries have contributed practically little
or nothing. Ignorant or ignoring the rules of inter-state conduct amongst Asian countries,
it is asserted with a sense of pride that international law is a ―product of the conscious
activity of the European mind‖ and ―European beliefs‖ and is based on European state
practices which were developed and consolidated only during the last three centuries.1
Relying entirely and almost exclusively on European history and European sources, with
rare exceptions2, most of the Western scholars affirm or confirm this opinion.
Although some of the ancient countries, like China, India, Egypt and Assyria,
with quite advanced forms of civilizations, might have had certain generally accepted
principles and rules of inter-state conduct, the western jurists feel that these practices
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―reveal little that could, even in the broader sense of the word, be considered as
international law.‖3
Freedom of the Seas: The Paramount Principle:
The bulk and essence of maritime law during the last more than two centuries
can be summed up in the simple phrase, “Freedom of the Seas”. What it meant was that
beyond a limited area of territorial sea where the coastal state exercised sovereign
jurisdiction, an area which was deemed essential for its security and protection of its
other vital interests, the vast areas of the ocean were open and free which could not be
appropriated and must not be controlled by any one. In these areas of what were called
the ‗high seas‘, all states enjoyed--or at least until recently were supposed to enjoy –as
Article 2 of the 1958 Convention on the High Seas declared, freedoms of unobstructed
navigation, uncontrolled fishing, right to lay down and maintain submarine cables and
pipelines, and freedom to fly over, and such other undefined freedoms as they might like
to exercise with due regard to the similar rights and freedoms of others.
History of the law of the sea is to a large extent the story of the development of
the freedom of the seas doctrine and the vicissitudes through which it has passed through
the centuries. For the last nearly 200 years, it had been accepted as an undisputed
principle, almost a dogma, which no one could dare challenge. Recognized and referred
to as jus cogens, it was supposed to be in the interests of all mankind. It expressed in a
sense the essence and substance of the law of the sea. All other rules relating to interstate conduct more or less revolved around this doctrine and their validity or otherwise
was to be judged and depended on the touchstone of this incontrovertible principle.
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Thus, even when coastal state‘s jurisdiction in a part of the sea close to its coastline came
to be recognized as territorial sea for the protection of its security and other interests, its
limits were always sought to be kept as narrow as absolutely essential to maintain this
freedom in wide areas. In any case, beyond the narrow limits of territorial sea, even
limited jurisdiction for the protection of coastal fisheries was totally denied until the end
of the Second World War. Contiguous zone for the protection of coastal economic,
health and financial interest were either refused or merely tolerated, in the name of the
freedom of the seas, by the biggest maritime Power, Great Britain, which ruled the waves
for over 200 years.4
Origin of the Principle:
It is generally assumed, without any question, and widely asserted that it was the
seventeenth century Dutch jurist, Hugo de Groot or Hugo Grotius, who propounded the
doctrine of the freedom of the seas for the first time in the modern period by elaborate
argument. Although it is believed that the principle was clearly accepted under Roman
law and had been reduced to a legal formula according to which the sea was recognized
as “commune omnium”, or common property of all, after the disintegration of the Roman
Empire it had been lost and forgotten through the centuries.5 The ―reawakening‖ of the
principle was brought about Hugo Grotius. As Meurer put it:
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Up to modern times the freedom of the seas slumbered the sleep of the Sleeping
Beauty until there appeared from Netherlands the knight whose kiss awakened her
once more.6
It is well-known that Grotius enunciated and elaborated his thesis relating to the
freedom of the seas in his famous book Mare Liberum or Free Seas published
anonymously in 1609.7 Few works of such small size have gained such great reputation
as the Mare Liberum. It is said to be ―the first and the classic exposition of the doctrine
of the freedom of the seas‖.8 Grotius wrote this remarkable book, which has earned him
the title of the ‗founder‘ or ‗father‘ of international law, in order to defend his country‘s
right to navigate in the Indian Ocean and Eastern seas and to trade with India and the
East Indies ( Southeast Asian Islands), over which Spain and Portugal asserted a
commercial monopoly as well as political domination. In fact, Mare Liberum was
merely one chapter (Chapter XII) of a bigger work, De Jure Praedae (On the Law of
Spoils) which Grotius, as advocate of the Dutch East India Company, had prepared as a
legal brief but which he had refrained from publishing.9
This was a period of keenest international commercial rivalry between Spain,
Portugal, Holland and England, all whom were struggling to gather riches of the East.
Ever since Rome made eastern products fashionable and her Egyptian subjects went out
to seek them in the Indies, the European world had been possessed of the splendour of
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the East. Aromatic spices from India and the East Indies were in the greatest demand and
yielded the largest profit. Spice trade with the East, especially pepper, then became a
great motivating factor of history. As a recent writer points out: ―Pepper may not mean
much to us, but in that age it ranked with the precious stones. Men risked the perils of
the deep and fought and died for pepper.‖10 Spain and Portugal, the two Iberian Powers,
who were the first to look for a sea route to India and the Spice Islands, claimed a legal
title to half the non-Christian world each under a Papal Bull of May 4, 1493, by which
Pope Alexander VI divided the world between the two and defined a line of demarcation
running 100 leagues west of Azores and Cape Varde Islands and granted to Spain all
lands west of it, and to Portugal all lands of it east. By a bilateral treaty of 1494 the two
Powers fortified their title.11
Asian Traditions Ignored:
It is submitted that the contribution of Asian, African and other extra-European
countries towards the development of modern international law, or their attitude, outlook
and behaviour toward its rules in their international relations, is more often than not
based on ignorance of their history and lack of information or understanding of their
cultures and cultural traditions. Europeans generally do not want to look beyond
European history, written during the colonial period, to acknowledge that when European
adventurers arrived in Asia in the fifteenth century, ―they found themselves in the middle
of a network of states and inter-state relations based on traditions which were more
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ancient than their own and in no way inferior to notions of European civilization.‖12
These rules of inter-state conduct might have differed, and in fact did differ, from the
European state practice; but there is no doubt about their wide-spread acceptance
amongst Asian States. Thanks to their liberal traditions of freedoms of peaceful
navigation and international maritime trade, and permission to foreign merchants to
establish themselves by their own laws, the Europeans got an easy foothold in Asia.13
Whether expressed in the form of a doctrine or not, there is no doubt that the
unobstructed freedoms of navigation and commercial shipping were accepted by all
countries in the Indian Ocean and other Asian seas centuries before history was ever
recorded, long before Grotius were heard of, or Europe emerged as a formidable force on
the international stage. Besides historical records, numerous travelers‘ memoirs testify to
this state of affairs.14 Freedom the the seas was also a recognized rule in the Rhodian
Maritime Code and was unequivocally adopted in Roman law. From the first century
A.D., regular maritime commercial relations were established between Rome and several
states in India and the Indian Ocean region, and they continued for nearly 300 years.15
On the eve of European penetration into the Indian Ocean, not only was the
principle of freedom of the seas and trade well recognized in customary law of Asia, but
also in some states this principle was codified and well publicized. Examples include the
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maritime codes of Macassar and Malacca, which were compiled at the end of the
thirteenth century, based on customary practices.16 Resisting the Dutch attempts to
monopolize the maritime trade of the Spice Islands, the ruler of Macassar is reported to
have said in 1615 that sea was common to all and that ―it is a thing unheard of that any
one should be forbidden to sail the seas.‖17
Freedom of the Seas: A Casualty in Europe:
While the salutary practices of freedoms of navigation and unobstructed maritime
trade continued to prevail and prosper in Asia, in Europe the Rhodian and Roman
traditions of the freedom of the seas foundered in the turbulent waters of disputes and
conflicts of numerous smaller states which emerged from the ruins of Rome, each vying
with the other. Maritime commerce died in a ―state of wild anarchy ― in Europe, and
even the memory of Rhodian law did not last beyond the thirteenth century. By this time,
all European seas came to more or less appropriated by European states, leading to
numerous disputes and almost continuous warfare. Thus, in addition to the wide claims
of Spain and Portugal, Venice claimed sovereignty over the Adriatic Sea, Genoa
occupied the Liguarian Sea, England dominated the undefined British seas, and Denmark
closed the Baltic by closing the Sound and extended control over the northern seas.18
Portugal disturbs Peaceful Navigation in the Indian Ocean:
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When the Portuguese arrived in India by the end of the fifteenth century, they
found no maritime Powers, no warships, and no arms in the sea.The Indian Ocean had
never been a theatre of any serious naval conflicts. Asians were not peaceful peoples but
felt no need to fight for the sea which was but of limited use for navigation, maritime
trade, and catching small quantities of fish. They were essentially land powers. The hub
of Asian activities and relations, their struggles and conflicts, related to the vast and
fertile land on the largest continent of the world. The absence of armed shipping in the
Indian Ocean helped tiny Portugal to control vast areas of the ocean. The Europeans
were sea powers trained in the rough waters of the Atlantic and the North Sea, whose
challenges hardened them into expert navigators and naval warriors. Portugal sought to
apply European custom to control the vast Indian Ocean and enforce its control by its
armed carracks and galleons against the unarmed Indian Ocean ships engaged in
peaceful trade.Although Portugal was fairly successful in gaining a share of the Asian
spice market and in disturbing peaceful navigation in the Indian Ocean, it could not wipe
out the Asian maritime trade.19 But the Portuguese monopoly of the Eastern spice trade
and its huge profits aroused the jealousy of other European Powers which began to
challenge Portugal‘s authority in the late sixteenth century.
Contest of Wits and Arms in Europe:
It was to contest the Portuguese monopoly, as we have noted earlier, that Grotius,
taking his cue from the Asian maritime practices of free navigation and trade,
propounded his doctrine in a brief he prepared for the Dutch East India Company. The
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company asked Grotius, who was associated with it as a lawyer, to defend the company‘s
capture of a Portuguese vessel laden with Eastern spices in the Straits of Malacca in
1604. Learning as much as he could about India and the East Indies, their traditions of
free trade and commerce throughout history, and the Portuguese attempts to stultify the
traditional freedom of navigation to these countries, Grotius wrote De Jure Pradae in
1605 to defend the action. He tried to ―show that war might rightly be waged against, and
prize taken from the Portuguese, who had wrongfully tried to exclude the Dutch (and
others) from {trade with eastern countries}‖.20 His greatness lies in keenly observing the
maritime customs of Asian countries, presenting them in the form of a doctrine supported
by logical arguments, Christian theology, and the authority of the venerable Roman law,
and recommending these views to European countries. This fact of history has been
generally ignored by historians of international law. There is little doubt, as Professor
Alexandrowicz said, ―that Grotius either conceived or perfected his doctrine of the
freedom of the seas under the influence of the maritime traditions of the East.‖21
Besides Asian traditions, Grotius relied on logic. He tried to establish two
propositions: first, ―that which cannot be occupied, or which never has been occupied
cannot be the property of any one, because all property has arisen from occupation‖; and
second, ―that which has been so constituted by nature that although serving some one
person it still suffices for the use of all other persons, is today and ought in perpetuity to
remain in the same condition as when it was was first created by nature‖.22 The air
belongs to this class of things, and so does the sea. Therefore, argued Grotius with
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disarming logic of the time: ―The seas is common to all because it is so limitless that it
cannot become a possession of one, and because it is adapted for the use of all, whether
we consider it from the point of view of navigation or of fisheries.‖23
It must be pointed out, however, that in spite of all this learning and logic, neither
Grotius nor Holland were in favour of freedom of the seas as a principle. As the Dutch
defeated the Portuguese and seized the profitable trade of the Spice Islands, they sought
to create their own monopoly. Grotius conveniently forgot the freedom of the seas
principle he had propounded with such fervour and went to England with a Dutch
delegation four years later in 1613 to argue in favour of a Dutch monopoly of trade with
the Spice Islands. In fact he was surprised to find that his won book, published
anonymously, was being quoted by the British against him.24 Successive attempts by each
European state to demand freedom of the lucrative spice trade of the East Indies, and later
attempts by each of them to try to create a monopoly for itself, along with a similar game
being played in the Atlantic, led to a spate of books by numerous scholars in Europe.
Most or all of these works were nothing more than apologies by these writers for their
countries‘ policies and interests. In this battle of books and wits, which continued in the
din of actual war, it was not Grotius, it must be pointed out, who won, as is generally
assumed. The real victor was John Selden, British scholar and statesman, whose Mare
Clausum, sen de Domino Maris Libri Duo (The Closed Sea or Two books concerning the
Rule over the Sea) written at the behest of the English Crown, remained the most
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authoritative work on maritime law in Europe for the next 200 years.25Although several
other publicists countered Selden‘s arguments, all the European countries continued to
follow his prescription in controlling as much ocean as their power would permit. Selden
won this protracted ―battle‖ not by the brilliance of his arguments, but by the ―louder
language‖ of the powerful British navy.26
Resurgence of the Freedom of the Seas:
It was only in the late 18th or really early 19th century that freedom of the seas
came to be revived under patronage of Great Britain which had emerged as the greatest
Power of the world. The needs and demands of the industrial revolution in Europe—
larger markets, sources of raw material and surplus capital which could not be invested in
Europe—led to huge colonial empires in Asia and Africa. As Europeans got more
interested in commercial prosperity and free trade, and ever more Europeans started
travelling to these wide-spread colonies, Selden‘s Mare Clausum became an
anachronism which was no longer necessary. It was more useful for them to have open
and free seas in order to exploit vast unexplored areas of the world which no one nation
could reach alone. Pretensions to sovereignty over the sea and monopoly of trade slowly
died their natural death and England became not only the strongest champion of the
freedom of the seas, but its policeman.27 Grotius, the dejected and rejected man in his
life, and a false prophet for 200 years, was acclaimed and proclaimed a hero and his, in
some respects illogical, arguments came to be accepted without any questions.
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Law Vague and Uncertain:
In any case, the freedom of the seas principle accepted by the Europeans had
nothing in common with Asian maritime practices. Unlike Asians, who had maintained
these freedoms for centuries for peaceful commercial relations, the chief purpose of their
revival in the nineteenth century Europe was joint exploitation of Asia and Africa to
satisfy the needs of their industries. It may also be mentioned that but for general
agreement on vague freedom of the seas, implying freedom of peaceful navigation with a
few agreed ―rules of the road‖, which benefited all Europeans, there was little agreement
on other rules. Freedom of fisheries, which England come to accept only after three wars
with Holland and other conflicts with neighbours, continued to a subject of serious
disputes among Europeans. There was no agreement on a uniform limit of territorial sea,
or freedom of navigation through the maritime belt or straits, especially for warships.
The same was true of contiguous zone and England, ever since the repeal of its own
Hovering Act in 1876, continued to question the legality of such jurisdiction exercised by
other states.28 Moreover, a large part of the law of the sea relating to war, contraband,
blockade and rights of neutrals was always at the mercy of belligerents which stretched
their rights according to their free will and contingencies of war. Thus, during the two
World Wars, the belligerents outstretched their authority over the sea on the basis of
controversial doctrines they propounded, like ―ultimate enemy destination‖ and ―long
distance blockades‖, and enforced them over the strong protest of the neutrals through
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navicerts systems of their own.29 Thus it is important to note that, apart from a few
general principles, much of the maritime law, as it developed in the nineteenth and the
first half of the twentieth centuries, was controversial, uncertain, and in several respects
nothing more than a panorama of conflicting rules.
Legal Vacuum:
Even more important is the fact that, beyond a limited maritime belt, the vast
areas of the ocean—more than 70 per cent of the globe—remained a legal vacuum, an
area of ―no law‖ beyond what are referred to as a few ―rules of the road‖. Freedom of the
seas meant essentially non-regulation and laissez faire which was in the interests of the
big maritime powers. This law, or rather lack of law under the freedom of the seas
doctrine, was often used in the nineteenth century by European powers to threaten small
states, to get concessions from them, or simply to subjugate them.30 Even later, it gave
them a license to use the freedom in furtherance of their immediate interests—whether
for navigation, fisheries or military maneuvers—irrespective of the rights of others. The
protracted and sometimes bitter fishery disputes between smaller European countiesHolland, Denmark, Norway and Iceland- on the one hand, and Great Britain, on the other,
numerous such disputes on the American continent, and almost continuous protests by
neutral states against violation of their freedom of navigation and trade by belligerent
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maritime powers, were constant reminders of the dissatisfaction of the smaller coastal
states. The situation became even more serious during and after the Second World War
when the maritime powers took the liberty to further stretch this freedom and enclose
even wider areas of the ocean either for defeating the enemy, or for conducting nuclear
and missile tests, threatening the life and liberty of all peaceful users of the seas. Protests
by smaller states to such uses of the sea were almost always rejected on the ground that
what was not prohibited in law was permitted, and that these were ―reasonable‖ measures
of security and self-defense.31
Most of the rules of modern maritime law were based on the practice of a few
dominant maritime powers. Many a time their interest differed and their practices were
not uniform. The situation was tolerated not only because of the over-bearing influence of
the European maritime power, especially Great Britain, along with France, Germany, and
Russia, as well as extra-European powers like USA and Japan, which were all helped by
this undefined and wide freedom of the seas, but also because the sea was of only limited
importance and use. But the law even for these limited purposes was imprecise and not
beyond doubt. An attempt was made to codify the law under the auspices of the League
of Nations in 1930, but it failed because the big maritime powers, especially Great
Britain, insisted on a narrow three-mile limit of the territorial sea, and the smaller states
were deeply concerned about protecting their fisheries and other coastal interests in
wider zones.32
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Post-1945 Era: A New World:
By the end of World War II, the whole balance of forces had changed. The West
European powers, which had dominated the world scene for nearly 300 years, were no
longer at the center of the world stage. Out of the ruins of the world holocaust emerged
the United States and the Soviet Union with enough strength to dominate the world, and
to challenge each other seriously. The world, divided into two power blocs, plunge into a
bitter cold war that affected all aspects of international relations and law.
With the weakening of Europe, colonialism collapsed and there emerged
numerous Asian and African states which for a long time had no status and no role in
formulation of international law. Comprising a majority of the new extended world
society, the Asian-African states, along with the thus far equally neglected and
disgruntled Latin American states—the so-called Third world as they came to be called—
acquired a new influence in the divided post-war divided world society. Non-aligned to
any of the power bloc as most of these countries were, they aligned themselves to take
concerted action and play an important role in international legal and political structure in
pursuance of their interests.
There was another development. So far the uses of the sea were few and the
coastal states were mostly concerned about their security, protection of their near-shore
areas for fisheries, and their commercial fleets. The tremendous advances in marine
technology after World War II revealed a new world with nine times as much vegetation
available in the sea as was cultivated on land. Even more important, it came to be found
that natural resources and minerals in quantities beyond anyone‘s imagination were
present not only in the water of the sea but also on the ocean floor and in the underlying
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layers. By 1945, geologists had confirmed that huge quantities of sorely needed oil and
gas resources lay buried under the seabed off the shores of various countries, outside the
territorial sea, and technology was making them accessible. These invaluable resources
could not be left there or risked to be exploited by other distant water states, as had been
the case with fisheries for centuries.
The development of technology also revolutionized fishing mechanics.
Significant technological breakthroughs in the ability to detect, concentrate, and harvest
fish in the high seas increased the capacity of a few technologically advanced countries
to indulge in overfishing, threatening entire fishery resources near the coasts of other
states. The need to protect coastal resources—both living and non-living—had become
all the more evident.
Freedom of the Seas not Immutable:
Law could not remain unaffected by all these changes. Unlimited freedom of the
seas, which had served the interests of a few maritime Powers in an age with limited uses
of the sea, could no longer remain unchallenged or unchanged. As Professor Gidel said
as early as 1950:
The expression ‗freedom of the high seas‘ is in reality a purely negative,
worn-out concept, nothing more; it has no meaning for us, except as the antithesis of another, a positive concept, which has long since disappeared.
The idea of the freedom of the high seas is, paradoxically, a survival of
the idea—long since dead—that the high seas are subject to dominion and
sovereignty, just like any the territorial dominion.33
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Europe had largely lost its control and hold over the law of the sea. It was no
longer a law to be made by and for the European countries. Once it came to be realized
that the seas was much more than a navigation route or a storehouse of fisheries which
could be freely exploited under the old freedom of the seas doctrine, the old law lost its
charm and sanctity. Most of the initiative and calls for change in the law came from
extra-European countries. The first and most important challenge to the traditional
freedom of the seas doctrine in the period following World War II came from the United
States which had emerged as the strongest maritime power after the war. The twin
proclamations by President Harry Truman on September 2 8, 1945, referred to
developments in technology as necessitating the extension of US coastal jurisdiction to
establish conservation zones in contiguous high seas areas to protect fisheries and the
right to exclusive exploitation of the mineral resources of the continental shelf.34 In both
proclamations, the littoral state extended its limited jurisdiction to areas of the high seas
close to its coasts, without any claim to an extension of territorial waters, and specifically
declared unaffected the high seas character of the areas and the right to free and
unimpeded navigation in those waters. In spite of this disclaimer, the Truman
Proclamations were certainly novel claims that modified, if not grossly violated, the
freedom of the seas doctrine.
The United States‘ proclamations led to numerous claims by other states not only
continental shelf jurisdiction but also for protection of their fisheries. By 1958, nearly a
score of countries had made such continental shelf claims. Some Latin American
countries went even further. Argentine, Chile, Peru, Ecuador, Costa Rica, El Salvador,
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and Honduras all extended their jurisdiction or sovereignty to 200 miles to protect their
fisheries from depredations by outsiders. Practically every proclamation claiming special
rights to the continental shelf or fisheries contained the statement that freedom of the high
seas was fully recognized and maintained. But as the 1950 UN Memorandum on the
Regime of the High Seas suggested, these disclaimers could not be taken seriously.35
Conflicting and Diverse Claims:
There was a lot of confusion during this period about the legal validity or
otherwise of all these claims about continental shelf and fisheries jurisdiction. The
confusion was worse confounded by widening claims relating to territorial sea. By 1958,
at least 27 of the73 independent coastal states claimed specific breadths of territorial sea
in excess of the so-called ‗traditional‘ three-mile limit. These claims ranged between
5.6.12 and 200 miles. Six others, while rejecting the three-mile rule, did not specify
their limits.36
Some countries sought to achieve the same purpose without extending their
territorial waters or fisheries jurisdiction by adopting straight baselines for measuring the
territorial sea joining outermost islands, islets, or rocks off their coasts. Thus Norway
essentially extended its territorial seas by redrawing its baselines and enclosing vast
bodies of waters, large and small bays, and countless arms of the sea making them
internal waters subject to the absolute sovereignty of Norway. This method for
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protection of coastal fisheries from outsiders was upheld by the International Court of
Justice in the Anglo-Norwegian Fisheries case in 1951.37
UN Efforts to Codify the Law:
The divergent standpoints adopted by different states since the Second World War
on the territorial sea, fisheries jurisdiction, continental shelf, and other issues of the law
of the sea made the already ambiguous and uncertain situation ―a confused medley of
conflicting solutions.‖38 To bring order in this confusing situation, the United Nations
organized two conferences in 1958 and 1960 to develop and codify the law in a
systematic manner. Four conventions39 were in 1958 which, on the whole, reasserted the
traditional freedoms of the sea and accepted coastal states‘ sovereign jurisdiction over its
continental shelf and exclusive right to exploit its resources up to a depth of 200 meters
or,beyond that limit to wherever the depth of the superjacent waters admitted of
exploitation of the natural resources. Although coastal states were permitted to extend
maritime zones and adopt fish conservation measures over adjacent water, no agreement
could be reached about the extent of territorial sea or fisheries jurisdiction, and the the
agreement on the definition of continental shelf was vague and controversial. Another
attempt was made in 1960 to reach agreement on the territorial sea, but it also failed.40
Many coastal states still wished, and some claimed, wider territorial sea, but were
unable to move the entrenched powers, or successfully challenge their historic ‗rights‘
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and change the traditional law. During the two conferences, there was a continuous
struggle between numerically strong but poor, newly-independent Asian-African nations
and their allies in Latin America, supported by the Soviet Group, on the one hand, and
politically dominating, rich, satisfied, European and North American maritime powers,
and some other small Asian-African countries under their influence, on the other.41 While
the maritime powers recounted and reassured the virtues of the freedom of the seas as a
―time honoured‖ principle, the dissatisfied States of the Third World thought that it was a
―time-worn‖ old doctrine which could still serve and be useful but only if modified and
adapted according to changed needs of the changed international society. Rejecting the
three-mile rule for territorial sea as a ―fallen idol‖, the new members of the international
community said that ―agreement among maritime powers alone was not law‖and that
―rules should be based on general state practice, not on that of a handful of states that had
repeatedly been challenged and now finally rejected.‖42 The Western powers were still
strong enough to enforce the traditional law of laissez faire which favoured them The
developing countries did not like this law, but could not help it.
Renewed Challenge to the Freedom of the Seas:
In a sense the 1958 Conventions had become outmoded by the time they were
written. Since then the pressure to change the old freedom of the seas increased even
more with a further widening of the international society. Moreover, technology soon
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made it feasible to exploit the vast resources of the the seabed and ocean floor, especially
oil and gas, at depths beyond geological continental shelf. Indeed, exploitation became
possible at any depth and countries started stretching their continental shelf jurisdiction to
include the whole continental margin extending to a depth of 2,500 meters. It also came
to be known that beyond the continental margin, generally referred as the deep seabed,
there lay extensive deposits of manganese nodules containing manganese, nickel, copper
and cobalt, all metals essential for industrial economies.
In 1967, a perceptive representative of a very small country, Arvid Pardo of
Malta, informed the UN General Assembly about the inadequacies of the current
international law and freedom of the seas, which could and would encourage
appropriation of vast areas of the sea which were suddenly found to contain untold wealth
by those who have the technological competence to exploit them. To avoid a potentially
disastrous scramble for sovereign rights over the seabed, he suggested the creation of an
effective international regime for the seabed and ocean floor beyond a clearly defined
national jurisdiction, and acceptance of that area as a ―common heritage of mankind‖
that would not be ―subject to national appropriation in any manner whatsoever, to be used
and exploited for exclusive benefit of mankind as a whole.‖43
Pardo‘s essentially internationalist approach was heralded by many as an idea
whose time had come. The General Assembly not only accepted Pardo‘s suggestion but
established a Seabed Committee to prepare for a third UN Conference on the Law of the
Sea. In 1970, it unanimously adopted a Declaration of Principles Governing the Seabed
and Ocean Floor. The Assembly declared that the seabed beyond the limits of national
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jurisdiction was not subject to national appropriation or sovereignty but was ―the
common heritage of mankind‖ and must be exploited for the benefit of humanity as a
whole, ―taking into particular consideration the interests and needs of the developing
countries.‖44
Although the maritime powers sometimes denied the legal force of these
declarations of the General Assembly, there was clear indication that the new majority
had started asserting itself. At the third UN Conference, organized to regulate new uses
of the sea for the vastly extended international society, the new states were determined to
play a more vigorous role. Over the objections of ―old guards‖ and defenders of the
traditional law, who preferred a conference only for formulation of law for the
exploitation of the seabed beyond the limits of national jurisdiction, these states wanted a
comprehensive conference to review the whole international law of the sea. They wanted
to be able to ―analyze, question and remold, destroy if need be, and create a new
equitable, and rational regime for the world’s ocean and deep ocean”.45
Further Erosion of the Freedom of the Seas:
In the meantime, the trend to curb the freedom of the seas by extending coastal
state jurisdiction for the protection of security and economic interest of the coastal states
continued or even increase after 1960. By the end of 1973, nearly 35 per cent of the
ocean, an areas equal to the land mass of the planet, was claimed by the coastal states.
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Deploring this trend, some well-meaning jurists regretfully felt that the era mare liberum
―may now be drawing to a close.‖46 But others, like Sir Hersch Lauterpacht, pointed out
that ―in so far as the original conception of the freedom of the seas, as it came to full
fruition in the nineteenth century, acquired a rigidity impervious to needs of the
international community and to a regime of an effective order on the high seas, ‗the loss
of paramountcy‘ provides no occasion for anxiety.‖47
Third UN Conference on the Law of the Sea:
At the third UN Conference on the law of the sea, which met at its substantive
session in Caracas, Venezuela, the new majority of the developing countries made it clear
that it was only the strong maritime powers ―that profited from these undefined
freedoms‖ of the traditional law.48 The continuing laissez faire on the high seas had
ceased to serve the interest of international justice.49 In seeking to establish a new legal
order, the developing countries said, they would ―seeking not charity but justice based on
the equality of rights of sovereign countries with respect to the sea.‖50 Only a new
international law could establish this new order, because ―between the strong and the
weak, it is freedom which oppresses and law which protects.‖51 The developing
countries, in short, were determined, as the President of Venezuela said in opening the
conference, that the sea could not be permitted to ―be used in such a way that a few

46

Wolfgang Friedman, ―Selden Redivivus: Towards a Partition of the Seas‖, AJIL,
(1971), P.763.
47
Hersch Lauterpacht, ―Sovereignty over submarine areas‖, British Yearbook of
International Law, Vol. XXVII (1950), pp. 198, 403-407.
48
See Vratusa (Yugoslavia), Third UN Conference on the Law of the Sea, Official
Records, Vol 1, p. 92, UN Sales No. E. 75, V.3 (1975).
49
Warioba (United Republic of Tanzania), ibid,p. 92.
50
H.S.Amersinghe (Sri Lanka), ibid, p. 218.
51
Raharijaona (Madagascar), ibid, p. 106.
24

countries benefited from it while the rest lived in poverty, as had been done with the
riches of the land.‖52
On April 30, 1982, after nine years of intense, arduous, sometimes bitter, and
protracted negotiations, the UN Conference adopted ―a comprehensive constitution for
oceans‖, 53 a Convention that was said to be the most significant international agreement
since the Charter of the United Nations. Without going into the details of this convention
it may be pointed out that for the first time there was an agreement on a wide range of
issues. For the first time in history there emerged a consensus in favour of agreed limits
of territorial sea of 12 nautical miles, 24 miles of contiguous zone, a new exclusive
economic zone (EEZ) extending up to 200 miles, and legal continental shelf extending to
the end of the continental margin up to a depth of 2,500 meters or even beyond.
Moreover, the seabed beyond the limits of national jurisdiction came to be reaffirmed and
accepted as the ―common heritage of mankind‖. Although the exact meaning and content
of ―common heritage‖ may be somewhat vague, like numerous other concepts of
international law, an international machinery for the exploitation of the oceans‘ resources
has come to be devised and accepted by an overwhelming majority of states.
While in the beginning some of the Western Powers, led by the United States,
refused to sign the 1982 Convention, and Chapter XI of the Convention, relating to
exploitation of the deep seabed resources had to be modified to accommodate their
interests, practically all the states have come around to accepting it. The basic premise of
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the consensus reached at the third UN Conference on the Law of the Sea is clear and
beyond doubt, namely, that in future the sea must be used for the benefit of all and not
merely for the interest of a few great powers.
For the first time in centuries freedom of the seas has lost its charm and
stranglehold. It has come to be modified and adapted to fulfil new needs of the new
international society. Although navigation is vitally important the sea is not merely a
navigation route, as it has been for centuries, but is a new area of wealth, still largely
unexplored, which will the scene of the next adventure and expansion of humanity.
While Europe is still extremely important, international law is no longer confined to
Europe and must, therefore, serve the interests of the world-wide community of states.
Freedom of the seas will still be a relevant concept, but this freedom will not be
unlimited. It will be the same kind of freedom that individuals enjoy in a national
society, namely, freedom under generally agreed and widely accepted legal principles as
adopted by the world-wide community of states.
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